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Commemozation, 


( e the names, in the ancientchurch were recitals 
of the names, and honourable mention made in 
the ſolemn offices of , worſhip, of ſuch perſons as 

had been eminent for piety and ſanctity, and who had de- 
ted this life in the fear of god, and in communion 

with the church of Chriſt, And this was done with a 

kind of prayer and thankſgiving ; not from any ſuppoſed 

benefit that it would be to the dead, but for the example 
and encouragement of the living. And from hence may 
be deduced the obſervation of ſaints days in the church. 

Al. Par. 190. | 
But in proceſs of time, as this was uſually performed 

upon the day. of the perſon's death, the ſame degenerated 

into annals, anniverſaries, obits, and ſuch like : wherein 
prayers were put up for the foul of the deceaſed, and 
maſſes celebrated for the redemption thereof out of purga- 
tory, | And upon this foundation the chauntries were ella. 

bliſhed and endowed. Hl. Par. 190. 

Alſd, where the ſervice of the leſſer holiday falleth in 
with a greater, it is called a commemoration ; in which 
the' ſervice of the greater holiday is performed, and com- 
memoration only is made of the ſaint for whom the infe- 
rior ſervice is appointed. Gi. 263. 


Commendam. 


1. Ommendam is a benefice or eceleſiaſtical living, Commentam, 


which being void, or to prevent its becoming void, hat. 


commenaatur, is committed, to the charge and care of ſome 
ſufficient clerk, to be ſupplied until it may be conveniently 
provided of a paſtor, Thus when a parſon of a pariſh is 
made the biſhop of a dioceſe, there is a ceſſion of his bene- 
fice by the promotion ; but if the king gives him power to 
A tain his benefice, he ſhall continue parſon thereof, and 
thall be ſaid to hold it in commendam. Oed. 2 30. 


Vor. II. B 2. By 


Reftra'nts of 
cemmendam, 


Commendam. 
2. By a conſtitution of Othobon : //hereas divers per- 
ſons, to avoid the laws againſt pluralities, da procure vacant 
benefices to be commended to them, to the great decay of farty 
and hoſpitality, and to the fin of thoſe who grant ſuch commen- 
dams ; we do decree that no church ſhall be 8 in _— 
dam, but for juſt and-lawful. cauſe and in ſuch caſe, that ns 
church hall be A 4 5 — — than 
one benefice with cure of ſouls ; and that no perſon ſhall have 
more commendams than one; on pain that the ſame ſhall be void, 
and the biſhop who ſhall grant ſuch commendam ſhall be ſuſpend- 
ed from collating or preſenting unto benefices until he ſhall re- 
cal the ſame." Athon. 120. 

And by a conſtitution. of archbiſhop-Peccham : We d 
decree, that if any perſon ſhall take or obtain more than one be- 
nefice wth cure of — or otherwiſe incompatible, without 
diſpenſation of the apoſlolic fee, either by way. of inflitution 
or of cuſtody or commendam, or one by inſlitution and another 
by commendam, except they be held in that manner which 
Gregory's conſtitution made in the council of Lyons doth 
permit; he ſhall be deprived of all benefices ſo obtained, and 

be excommunicated ipſo facto, and not. abſalved but by ns or 
eur fucetſſ5rs or the ſee apoſtolic, Lind. 136. 

Gregory's conſtitution} Which was, that no commen- 
dam ſhould be granted to any perſon, but who was of 
lawful age, and a prieſt, and but one commendam to one 
perſon, and that only when evident neceſſity or the ad- 
vantage of. the church required it, and the ſame to con- 
tinue no longer than for ſ months. Gi. 913. 


Renefice vacated 3. The poſſeſſion of a diſhoprick doth of co mon right 


by acceptance of 
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But the avi» 


dance maybe 


void all other premotiors : This is the ancient law of the 
church as expreſſed in a canon of the council of Lateran 
under Alexander the third. And agreeable hereunto (and, 
without doubt, derived from this) are the declarations that 
we meet with every where in the books of common law, that. 
of common right all promotions are vacated by the taking 
of a biſhoprick, as ſuch : But the law is otherwiſe, if one 
is a mere titular biſhop, or a ſuffragan biſhop upon. the 
ſtatute of the 21 H. 8. c. 14. Gibſ. 913 | 

4. But this voidance may be prevented by difpenſation 


- prevented oy a Of retainer, granted before poſſeſſion of the biſhoprick :; 
remmendam, Which is commonly called a commendam retinere. This the 


pope had power to do, as claiming a right to diſpoſe of 
all promotions becoming void in that manner, And the 
ſame thing the king may do; either ſingly and by him- 
ſelf (as many of the law books hold), or at leaſt by com- 
mand to the archbiſhop to exert the right of diſpenſation 
Leited in him dy the ſtat ute of the 2:9: 11. . c. 21. as. the 
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Commendam. 3 


ordinary method is. Which ſort of commendam is de- 
fined by Hobart to be, à faculty of retention and conti- 
nuation of the benefice in the ſame perſon and ſtate 
wherein it was, notwithſtanding ſomething intervening 
(as a biſhoprick, or the like) that without ſuch a faculty 
would have avoided it. By which means, the inſtitution 
and induction, or other method whereby the perſon ob- 
tained ſuch benefice, remain and are continued in their 
full force. And it being the doctrine both of canon and 
common law, that former promotions are not-vacant, but 
by conſecration in caſe of creation, and by confirmation 
in caſe of tranſlation ; if ſuch diſpenſation comes before 
theſe, it comes in time enough to continue the poſſeſſion ; 
but otherwiſe, it comes too late. Thus it is ſaid in the 
books of common law, that cardinal Beaufort's diſpenſa- 
tion to hold the biſhoprick of Wincheſter, coming after 
he was made cardinal, was void ; but that cardinal Wol- 
ſey's for the archbiſhoprick of York, coming. before, was 
good, Gib. gy 3: | 

And not only dignities and benefices have been granted 
in commendam, but alſo headſhips of colleges, and hoſ- 
pitals, and that by diſpenſation ; as, for inſtance, of head- 
ſhips, St John's in Oxford, to Dr Mews biſhop of Bath 
and Wells; of Magdalen college in Oxford, to Dr 
Hough biſhop of Oxford; of Pembroke college, to Dr 
Hall biſhop of Briſtol : and of Hoſpitals, at St Gros near 
Wincheſter, to Dr Compton biſhop of Oxford z and St 
ere near Worceſter, to Dr Fell biſhop of Oxford. 
4. | 

It hath been queſtioned, whether a lapſe might be made 
a commendam : but that ſeems to be a groundleſs nicety ; 
ſince it is certain, that whoever hath right to preſent by 
ſuch lapſe, hath by the ſame reaſon a right to conſent 
that it be granted in commendam perpetual, which is 
equivalent to a preſentation, 7d. 
5. It hath been queſtioned heretofore, whether a biſhoÞ Whether « bi- 
could take a commendam in his own dioceſe, becauſe the ſhop may have a 
fame perſon cannot be viſitor and viſited : but it hath nr gn dect, 
been anſwered, that the biſhop is under the correction of x 
the metropolitan; and accordingly, that he may have 
ſuch commendam. Gif. 913. | 
6. No commendam can be granted but with con- Patron's conſent 
ſent of the patron, This is the doctrine of the canon ves ellaty, 
law, And therefore in granting a commendam retinere, 
the king (who is patron by the promotion) ſignifies his 
conſent, by his mandate to the archbiſhop to grant diſ- 

| BB. penſation: 
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How far a com- 
mendam conti- 


nues the intum- tinued. This follows: plainly from what hath been ſaid ; 


beney, , 


with regard to a firſt benefice incompatible, by diſpenſa- 


ait is clear from the aforegoing conſtitutions, that what the 


commendam, and (to prevent the voidance of the firſt] 


Commendam. 
penſation: and if the commendam be by recipere, it is 
either to take a promotion in the biſhop's own gift, and 
ſo his acceptance is a conſent; or in the gift of ſome other 
patron, and then the conſent of ſuch patron muſt be 
given in an authentick manner, and mentioned in the diſ- 
penſation. And Hobart ſaid, that if the archbiſhop ſhould 
commend to a certain church void, without the patron's 
conſent ; the inſtrument of commendam would be void, 
tho' the patron ſhould conſent afterwards. Gil. 91 3, 4. 
7. By a commendam retinere the incumbency is con- 


that the voidance is thereby prevented, which would other- 
wiſe have enſued; in the ſame manner as it is prevented 


tion to hold a ſecond or à plurality of denefices. For 
this reaſon, it was ſaid by — that a commendam 
retinere is improperly called a commendam ; for (ſaith he) 
my own benefice cannot be commended unto me. And 


canon law meant by this term, was only with regard to 


the ſecond benefice taken de novo , by way of cuſtody or that w 


his ſuc 


not taken by way of inſtitution ; and that it was no more muy. 


than the committing to the incambent of one church the Ew 
cure and revenues of another, either for a time limited atari 
(as ſix monthg, which time the patron had ta conſider of thoſe 
a proper clerk) that the church might be taken care. of; na 
or (with conſent of the patron) for @ lon term, to be m 
the end chiefly that ſuch incumbent might the better 8. 
ſupported: the firſt of which (to wit, the care of the leaf, 
church during the vacancy) is now anfwered by ſeque- 7 
{tration of the benefice; and the grant of the ſecond when 
(namely, the profits of the vacancy) is rendered impracti- wand 
cable by biſhop, or patron or both, by the ſtatute of the ap 
21 H;8. 6. 11, which gives the profits of the vacation bs nal 
to ſuch perſon as ſhall be thereunto next. preſented pro- inal 
moted inſtituted or admitted. Which profits before this fach 
act belonged either to the church, and ſo were in the dif ne, 
poſition of the patron and biſhop ; or to the ordinary, or n 
other perſon to whom by cuſtom they appertained, and fo mo 
by the previous conſent of ſuch perſon might be yielded B 
to the commendatary: but the next incumbent being hade 
perſon uncertain, cannat give ſuch conſent, and by con- wy 
ſequence the revenues of vacancies ſince the making of the = 
ſaid act cannot be given; which ſeems to be the true reaſon dina: 
ot the utter diſuſe of that fort of commendams, with re- caſe 


gard 


- Commendam. 


e, it is | WS | 
i to preſbyters ; however it hath continued, by prero- 
. rative I * of biſhops. , Git. 91 4. 
nuſt be But a commendam capere (that is, a dignity or bene- 
the dif. ce taken by a biſhop after conſecration, and without 
p ſhould nſtitution) doth not create a proper incumbency. The 
patron's anoniſts were not clear, whether during a commendam, 
de void he church commended was not really vacant; and whe- 
0 s her the commendatary was in law any more than a guar- 
— lian, adminiſtrator, or procurator of the church, during 
n ſaid . Much vacancy ; and they who hold that they were ſome- 
Lochen hing more (becauſe commendam is a title owned by the 


anon law) pretend not to ſay, that they were incumbents ; 
hey held only by a corrupt and precarious title, invented 
on purpoſe to elude the laws againſt pluralities. In like 


evented 
ſpenſa- 


1 manner, though the books of common law ſay, that a 
ith he) commendatary by retinere remains full incumbent, and may 

And plead as ſuch; yet of a commendatary by caprre they ſay, 
hat the chat a dean by.fuch commendam cannot confirm a leaſe 
N made by the biſhop, and that a commendatary parſon in 
5 that way cannot have a juris utrum, nor take to him and 
N Arch his ſucceſſors, nor can ſue or be ſued in a writ of an- 


nuity, Gf, 914. 188 4. 
But on the other hand, there is one circumſtance, which 
makes much for the real title of ſuch ancient commen- 
dataries as were ſuch by retinere; namely, that we find 
thoſe benefices declared vacant by the reſignation of the 
commendataries, of which there are ſeveral inſtances to 
be met with in the archbiſhop's regiſter. Id. 
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f the pleaſure of the king. When it is temporary, the' pre- 


_ ciſe time is expreſſed and limited in the diſpenſation ; 
yy when perpetual, the ſtyle is, ſo long as he ſhall live, and 
ot the continue biſhop of that ſee. And in the caſe of a com- 


mendam retinere, whether it be temporary or perpetual, it 


cation is only a temporary or perpetual continuance of the ori- 


ow _ incumbency, or the preventing of an avoidance for 
2 uch a term; of both which there have been frequent in- 
e diſt ö N 

5, or ſtances. And ſo anciently, in the caſe of a commendam 


capere granted to preſbyters; the term, when it went be- 
yond {ix months (which was little more than a ſeque- 
ſtration), was ſometimes for a year, in caſe a perſon who 
had entered into a religious ſtate did not return after this 
year of probation ; ſometimes, till another perſon was in 
orders ; ſometimes, to continue at the pleaſure of the or- 
dinary ; and ſometimes, for life. But at preſent in the 
Cale of biſhops, the books of common law ſeem generally 
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the law knows not what to make of any thing that ſhall 


Commendam. 
to fall into the opinion, that a commendam capere ought 


to be perpetual z becauſe (there being no previous title by 
inſtitution, as it is in the caſe of a commendam yetinere) 


be called a title, and not be equal to that, at leaſt in 
oint of perpetuity ; and Dr Gibſon ſays, he believeth that 
n fact there is no inſtance of a commendam capere in the 
eccleſiaſtical records, but what hath been unlimited or 
perpetual : tho', whatever the right be that it conveys, it 
ſeemeth (in reaſon) to be capable of being as well tem- 
parary as perpetual, Gi. 914. | 
9. According to the duration of a commendam and 
the commendatary, the right of the crown to preſent 
upon promotion is ſerved or not ſerved, If the commen - 
dam be limited to a certain term, the king ſhall preſent 
by prerogative at the expirition of ſuch term, notwith- 
ſtanding the previous grant of a commendam ; unleſs 
it ſo fall out, that the commendatary biſhop dies or 
reſigns before the expiration of the term : for in ſuch 
caſe, the church becoming void not by ceſſion _— 
death or reſignation, the turn of the crown is ſerved, 
and the patron ſhall preſent, And ſo it is likewiſe ſerved, 
if the commendam was ori _ unlimited, that is (ac- 
cording to the language of the faculties) during.the life 
of the perſon and his poſſeſſion of ſuch ſee; becauſe this 
amounts to a preſentation, and therefore in this caſe alſo, 
the right of the crown is ſerved, and the patron preſents. 


m „ | 

ut if a biſhop who is poſſeſſed of a commendam, is 
tranſiated to another ſee, and ſo a new title accrues to 
the crown by a new promotion ; the ſame commendam 
may be continued, if the king pleaſeth : but it muſt be 
by a new diſpenſation, granting it to be held with the 


ro, Commendam temporary in retinere may be renewed 
and prolonged ; that is to ſay, before the original incum+ 
bency ceaſcth by the expiration of the firſt diſpenſation, 
a ſecond diſpenſation may be granted, to prevent the 
avoidance, and continue the incumbeney. Tis true, 
commendams being deſigned to ſupport the dignity of the 
epiſcopal character (which ſince the time of the reforma- 
tion hath greatly needed ſupport in many fees) they have 
uſually been roy in perpetuity z in which caſe, there 
was no occaſion to renew them, But that ſuch re- 
newals were underſtood to be legal and regular, appears 
by the applications that have been made for them, with- 
gut 


* © 
titl 


retinere) ſtance the very next year by the op of Cheſter, 
hat ſhall ut the more ancient s of the none office being all 
leaſt in oft, we cannot certainly tell what effect theſe applications 
eth that had ; but of late years we find, that a temporary com- 
in the mendam of the biſhop of Cheſter, which was in retinere, 
ited or being expired, a new commendam of the ſame benefice 
veys, it as granted to him in petuity by capere, in conſidera- 
tem- tion of the ſmallneſs of the ſaid biſhoprick, and the private 
1 patron's having otherwiſe diſpoſed of the uſual commen- 
um and dam, with which it had been formerly ſupported. G7/ 
preſent WW 91 5. 
mmens 11. As to what hath been ſaid of reſigning commend- Reſigning of a 
preſent ams at pleaſure; this may be of very ill conſequence to dommendam. 
twith. the reſpective ſees; many of which are poor, and cannot 
unleſs ſubſiſt without additional ſupports. And perhaps there 
lies or are no other commendams ſo „or ſo convenient; at 
1 ſuch leaſt, if they are reſigned, and other clerks be preſented, 
wy there will be none yacant together with the biſhoprick. 
erved, And therefore it was a general inſtruction which king 
erved, Charles the firſt ſent to the biſhops, not to reſign . their 
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Commendam. | 
ut any marks of doubt, asto their legality: in one inſtance, 
y the biſhop of Carliſle in the year 1 $67, and in another 


commendams; and we find a particular letter written by 
the king's order to the biſhop of Peterborough, that he 
ſhould not reſign the living of Caſtor, which he held in 


commendam. Grb/. 915. 


Commiſſary, 


OMMISSARY is a title of juriſdiction, appere 
taining to him that exerciſeth eccleſiaſtical juriſdic- 
tion in places of the dioceſe fo far diſtant from the chief 
City, that the chancellor cannot call the people to the bi- 


them, This commiſlary is called by the canoniſts com- 
miſſarius, or officialis foranens, and is ordained to this ſpe- 
cial end, that he ſhould ſupply the office and juriſdiction 
of the biſhop in the out places of the dioceſe, or in ſuch 
3 pariſhes as are peculiars to the biſhop, and exempted from 
time archdeacon's juriſdiction : for where by preſcription 
or by compoſition there are archdeacons, who have juriſ- 


diction in their archdeaconries, as in moſt places they 
, a , B 4 | have, 


1 


ſhop's principal conſiſtory court without great trouble to 


7 


Com miſlary. 


have, there the office of commiſſary is ſuperfluous. Term: 
of the law. 4 Inft. 338. a 

The law concerning which officer, falling in with the 
law concerning chancellors, vicars general, and officials ; 
— whole is treated of together, under the title Chan- 
telloy. 


Commiſſion for pious uſes. See Charitable uſes. 
Common prayer. See ]Pnblick wozlh(p. 
Communion. See Lozd's Supper. 
Communion of the ſick, Sce Mick. 
Communion table. See Church. 
Commutation, See Penance. 


— — * . — 
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Confeffion. 


Y Can. 113. impowering miniſters to preſent offences 
at the court of viſitation, it is provided, that if any 
man confeſs his ſecret and hidden fins to the miniſter, for 
the unburdening of his conſcience, and to receive ſpiritual 
conſolation and eaſe of mind from him, he ſhall not in 

any wiſe be bound by this conſtitution, but is ſtraitly 

charged and admoniſhed, that he do not at any time re- 
veal and make known to any perſon whatſoever, any 
crime or offence ſo committed to his truſt and ſecrec 
(except they be ſuch crimes as by the laws of this realm 
his own life may be called in queſtion for concealing the 
(ame) z under pain of irregularity, 


Confirmatton. 


„ TN the office of publick baptiſm s the miniſter di- 
recteth the godtathers and 1 to take care, 

that the child de brought to the biſhop to be confirmed b 
him, ſo ſoon as he or ſhe can ſay the creed, the lord 
prayer, and the ten commandments in the vulgar wage 
and be further inſtructed in the church catechiſm ſet th 
for that purpoſe, | 


| And 


Confirmation. 
And by the rubrick at — re wo — of — 
: Wre of riper t is expedient that ev on 
th the Wl 0 baptized ſhall be confirmed: by the biſhop, Pa ar af- 
igials ; r his baptiſm as conveniently may be ; that ſo he may 
Chan- he admitted to the holy communion, B71 
And by the rubrick before the office of confirmation : 
So ſoon as children are come to a competent age, 
ind can ſay in their mother tongue the creed, the lords 
rayer, and the ten commandments, and alſo can anſwer , 
Wo the other queſtions df the catechiſm, they ſhall be 
Wrought to the biſhop, 
2. By Can. 60. Foraſmuch as it hath been a ſolemn 
Wancient and laudable cuſtom in the church of god, conti- 
nued from the apoſtles times, that all _—_ ſhould lay 
their hands upon children baptized and inſtructed in the 
Wcatechiſm of the chriſtian religion, praying over them, and 
Wblefling them, which we commonly call confirmation, and 
Wthat this holy action hath been accuſtomed in the church 
Win former ages, to be performed in the biſhop's viſitation 
very third year; we will and appoint, that every biſhop 
or his ſuffragan, in his accuſtomed viſitation, do in his 
own perſon carefully obſerve the ſaid cuſtom. And if in 
that — by reaſon of ſome infirmity, he be not able per- 
ſonally to viſit ; then he ſhall not omit the execution of 
that duty of confirmation the next year after, as he may 
conveniently, 
3. By Can. 61. Every miniſter that hath cure and 
charge of ſouls, for the better accompliſhing of the or- 
ders preſcribed in the book of common prayer concern- 
ing confirmation, ſhall take eſpecial care, that none 
ſhall be preſented to the biſhop for him to lay his hands 
upon, but ſuch as can render an account of their faith ae- 
cording to the catechiſm in the ſaid book contained. And 
when the biſhop ſhall aſſign any time for the performance 
of that part of his duty, every ſuch miniſter ſhall uſe his 
beſt endeavour to prepare and make able, and likewiſe to 
— wp as many as he can to be then brought, and by the 
iſhop to be confirmed, 

And by the rubriek: Whenſoever the biſhop ſhall give 
knowledge for children to be brought unto him for their 
confirmation z the curate of every pariſh ſhall either bring 
Por fend in writing, with his hand ſubſcribed thereunt 
ide names of all ſuch perſons within his pariſh, as he ſhal 
think fit to be preſented to the biſhop to be confirmed, 
And if the biſhop approve of them, he ſhall confirm them, 
according to the form in the book of common prayer, * 

I 4. An 


Terms 


uleg. 


Conflemation. 


4. And every one ſhall have a godfather or a godmo- 
ther, as a witneſs of their conftrmation. Raby, | 
And no perſon ſhall: be admitted godfather or godmo- 
ther to any child at confirmation, before the ſaid perſon ſo if 
undertaking hath received the holy communion. Can. 
2 . ' 
4 Lord Coke ſays, If a man be baptized by the name of 
Thomas, and after at his confirmation by the biſhop he is 
named Jahn ; his name of confirmation ſhall ſtand good. 
And this was the caſe of Sir Francis Gawde, chief juſ- WF 
tice of the court of common pleas ; whoſe name of bap- 
tiſm was Thomas, and his name of confirmation Francis; 
and that name of Francis by the advice of all the judges 
he did bear, and afterwards uſed in all his purchaſes and i 
grants. 1 ft. 3. | 

But this ſeemeth to be altered by the form of the pre- 
ſent liturgy. In the offices of old, the biſhop pronounced 
the name of the child or perſon confirmed by him, and if 
he did not approve of the name, or the perſon himſelf or 
his friends defired it to be altered, it might be done by the 
biſhop's pronouncing a new name upon Ris miniſtring this 
rite, and the common law allowed the alteration z but 
upon review of the liturgy at king Charles the ſecond'y 
reſtauration, the office of confirmation is altered as to this 
point, for now the biſhop doth not pronounce the name 
of the perſon confirmed, and therefore cannot alter it, 

fi A. D. ra8r. numb. 3. | 

6, By the rubrick at the end of the office of confirm. Matic 
ation :— There ſhall be none admitted to the holy WWturnec 
communion, until ſuch time as they be confirmed, or be WW comp: 


0 
Ch 


ready and deſirous to be confirmed, che ſu 
to be 
on thi 
— — ꝗ—üH— —— ne men tener renee, ö f turne« 


js call 
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Conge d' elltre. « . 

24 Eq 

02 NGE gte, in the language of France, which often / 
was introduced into our laws by William the Nor- J. 
man and his ſucceſſors, ſignifieth leave to ebuſe 3 and is the t be 
king's writ or licence to the dean and chapter to chuſe a ch. 
biſhop, in the time of vacancy of the ſee. 4 Ard 
= to the: 

Conſecration of churches, See Church. . gr 

and co 
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odmo- 
* Conſiſtoꝛy. 

— ONSISTORY is the court chriſtian, or ſpiritual 
ame of court, held formerly in the nave of the cathedral 
p he is hurch, or in ſome chapel, iſle or portico belonging to it z 

od, n which the biſhop preſided, and had ſome of his clergy 
f; af. Vor aſſeſſors and aſſiſtants. But this court now is held by 
f bap- ne biſhop's chancellor or commiſſary, and by archdeacons 


or their officials, either in the cathedral church or other 


19 . d/ Wonvenient place of the dioceſe, for the hearing and deter- 
a A nining of matters and cauſes of eccleſiaſtical yy 
Whappening within that dioceſe. Nen. Par. 


» Gl * 
God. 83. g 
From the conſiſtory the appeal is to the archbiſhop of 
che province, God. 83. 


Conſolidation of churches. See Anton. | 
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Conſultation. 


0 NSULTATION is a writ, whereby a cauſe be- 
| ing formerly removed by prohibition out of the eecle- 
We ſiaſtical court or court chriſtian, to the king's court, is re- 
Wy turned thither again, For if the Judges of the king's court, 

comparing the libel with the ſuggeſtion of the party, find 
W the ſuggeſtion falſe, or not proved, and therefore the cauſe 
to be wrongfully called from the court chriſtian; then, up- 
on this conſultation or deliberation, they decree it to be re» 
turned again ; whereupon the writ in this caſe obtained, 
is called u conſultation, Terms of the law, 

Concerning which it is enaRted by the ſtatute intitled, 
„be ſtatute of the writ of conſultation” made in the 
24 Ed. 1. as followeth : JWhereas eccleſiaſtical judges have 
often ſurceaſed te procecd in caſes moved befire them, by foree 
of the king's writ of prohibition, in caſe; where remedy could 
not be given to complainants in the hing's court, by any writ out 
1 chancery, becauſe that ſuch plain were deferred of their 
ebe and remedy in both courts, as well temporal as ſpiritual, 
FU their great damage, like as the king hath been advertiſed ” 

e grievers complaint of his ſubjects ] aur lord the king <villet 
and cmmundeth, that where eccleſiaſtital j vdges a reeaſe in 
thy g/oreſaid caſes, by the king's prebibitian dir ecbed unto them, 


nfirm« 
> holy 
or be 


11 


them away, and that he had paid the two parts to the | 


- meadows, for which tithes had been paid in kind; and 


court, had hay upon five acres of the Barton mcadow z it 


Conſultation. 


that the chancellor or the chief juſtice of our lord the king for 
the time being, _ fight of the libel of. the ſame matter, at the Mitual 
inſtance of the plaintiff (if they can ſee that the caſe cannot be 

redreſſed by any writ out of the chancery, but that the ſpiritual 
court ought to determine the matters) ſhall write te the eccleſi- i b 
uſtical judges before whom the cuuſe was firſt moved, that they p eth 
proceed therein, notwithlanding the king's prohibition directed made | 
to them before, 


Upon /ight of the libel] For (as it was heretofore held,) 
agreeable to the libel ought the conſultation to be. And 
therefore in Heſtins's caſe, when the parſon ſued in the 
— court for all the tithes, of ſuch a ground, and the de- 
endant obtained a prohibition, upon ſurmiſe that the queen 
had been ſeiſed of two parts of the tithes, and had granted i 


it was 
= find n 
try m 
rante 
ition 
conſu! 
Iti 
on the 
und fi 


grantee, altho' the prohibition was for the two parts only, 
yet when the parſon prayed conſultatiun for the third 
part, it was denied ; becauſe his conſultation could not be 
"_ but according to his libel, and ſo he muſt libel for 

is third part de novo. But Hobart leaves a = on this 
caſe, whether he might not have had n conſultation, as to 
the third part only. And the very next year, in Berri“ 
eaſe, where the parſon ſued for tithes of hay in ſpeele for 
a hundred acres; and in a prohibition iſſue was taken, 
whether the inhabitants had,uſed to pay for all tithes of 
hay of all ancient meadows within the town a certain rate 
tithez and the jury found there was ſuch a cuſtom for al! 
the ancient meadows, ſaving for certain called Bartun 


that the party Who was ſued for tithes in the ſpiritual 


was reſolved, that if the jury had found againſt the cuſ- i 
tom generally, as they might well have done, the parſon if 
ſhould have had his conſultation for all but however, as 
they found the truth diſtributively, that he had cauſe to 
ſue in the ſpiritual court for one part, but not for the 
other, he had conſultation as to the Barton land; inaſ- 
much as the libel for tithes in kind for the hundred acres, 
was ſeveral, for all or any part; and therefore for fo | 
much as was Barton, and out of the cuſtom, it was as 
well libelled, as if it had been for that alone, Gil, 1030. 
Hib. 115, 194. 1 

The reſolution upon this head, in Fuller's caſe, was as 


follows: When any libel in the eccleſiaſtical court con- = arm 
tains many articles; if any of them do not belong to the 15 


cognizance of the court chriſtian, a prohibition may be 
| | granted 


Contultation. 


We ranted generally; and upon motion made, conſultation 


ng for 


ray be awarded as to things which do belong to the ſpi- 
at the ritual juriſdiction; for the writ of conſultation with a 
3 quoed, is frequent and uſual, 12 Co. 44. 
Il If can ſet that the caſe cannot be N This ſup- 
at they poſeth ſtrict examination of the matter; which is always 
irefted made before conſultation awarded, For conſultations are 
| the judgments of courts had upon deliberation, whereas 
rohibitions are granted upon ſurmiſes. To this — — 
ield,) it was ſaid by Vaughan chief juſtice, (Vaugh. 323.) „We 
And and no record of prohibitions denied, for there is no en- 
n the try made of motions not granted; but of prohibitions 
he de- ranted there is:“ which makes the granting of a prohi- 
queen bition of no great authority, unleſs upon action brought a 
anted conſultation be denied upon demurrer. G1b/, r030, 
to the | It is on account of the great deliberation to be beſtowed 
only, on theſe occaſions, and its being an award of the court 


third and final, that no conſultation can be granted, tho' by all 
1ot be the judges, out of term z nor by any of them within the 


el for term, out of court, as was reſolved in Fuller's caſe ; and 
1 this lord Coke ſays, the name of the writ imports this, that 
as to the court upon conſultation amongſt them ought to award 
np ds it, Gil, 1030, 12 Co. 41, 
e for 
aken, And by the 30 Ed. 3. e. 44 Where @ conſultation it 
ies of once duly Pun upon a prohibition made te the judge of haly 
\ rate church, the ſame judge may proceed in the eauſo by virtue of the 
r all ſame N notwith/tanding any other prohibition ther- 
artun upon to him delivered + Provided always, that the matter in the 
und libel of the Jaid cauſe be not ingroſſed, inlarged, ar otherwiſe 
N changed. 
A ere a conſultation is once duly granted) H. 42 Eliz. 
arſon %%% and Cratulyy, On a prohibition for tithes z the de- 
r, a if fendant ſhewed, that before that time the plaintiff had 
ſe to ted in chancery, to ſtay it by engliſh bill, aud after- 
» the Wards brought a prohibition there, und a conſultation was 
inaf. there granted, and that this prohibition is for the ſame 
8 cauſe, namely, for matter of diſcharge; wherefore he 
* 6 prayed a conſultation upon this ſtatute, which requireth, 
a 6d that conſultation being once duly granted, there ſhall not 
030, | be another prohibition, But the court held, that this 
conſultation was not ny granted according to the intent 
OR of the ſtatute; becauſe the prohibition was not duly 
xray rantable there, and ſo out of the ſtatute ; for it was not 
tha duly es upon an engliſh bill, And by the court, 
y be The ſtatute is to be intended where the conſultation is 
AP | granted 
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Convocation, 
what, 


Before the con- 
noeh. 


Conlultation. 


this ſtatute, And tho' in the caſe of Bowry and Walling- 
ton, as it ſtands reported by Popham, it was reſolved, that 
a new prohibition may be granted, if there bean appeali,yet 
this doth not contradict the former judgment, if we take 
in the two limitations that are there added; 1. That if 
he who appeals, prayeth a ibition, he ſhall not have 
it z for then ſuits ſhall be deferred in infinitum in the ec- 


cleſiaſtical courts. Nor, 2. If the prohibition and con- | 


ſultation were upon the body of the matter, and the ſub- 
ſtance of it; for otherwiſe, he ſhall be put many times to 


try the ſame matter; which is full of vexation, Gib/. 


1031. . | 


Be not engroſſed, enlarged, or * 7 changed] In the caſe ö 
of Denten and the counteſs of 2 , in the 18 74. 


where the firſt libel was, that tithes had been paid time out 
of mind ; and the ſecond libel was, that tithes had 


been paid for twenty, thirty, or forty years, and time out of 
mind: this was adjudged a change of the libel, as laying 

the foundation of a new title different from the former ; 
and the whole court ſaid, that if they proceeded upon that 


addition, would t a prohibition, Gi 1031. 
But be the libel was for tithe milk of eight == 
and upon a modus pleaded, prohibition and injunction 
were obtained ; and afterwards the ſame incumbent li- 
belled for the ſame tithe againſt the ſame perſon, only in- 
ſerting a leſs number of cows : this change in the libel did 


upon the prohibition was granted. Gibſ. 1032. 
Conventicle. See Diſſenters, 


Convocation. 


H O' the word convocation be in itſelf of a ge- 
neral ſignification, and may indifferently be ap- 
plied to any aſſembly which is ſummoned or called toge- 
ther after an orderly manner ; yet cuſtom (which in theſe 


I. 


matters is wont to prevail) hath determined its ſenſe to 
an eccleſiaſtical uſe, and made it if not only, yet principally y 


to be reſtrained to the aſſemblies of the clergy, 
2. That the biſhop of every dioceſe had here as in all 
other chriſtian countries power to convene the clergy of 


his 


Wings i 


Whe 


Wot oth 
not make it a different cauſe; and therefore attachment 


ve of 
t fror 
re int 
the w 
uncils 


Eonvocation, _ 


$ dioceſt, and in a common ſynod or council with them 
> tranſact ſuch affairs as ſpecially related to the order 
d government of the churches under his * 1 is 
t to be queſtioned, Theſe aſſemblies of the clergy were 
old almoſt as the firſt ſettlement of chriſtianity amon 
„and amidſt all our other revolutions continued to 
Id till the time of king Henry che eighth. ; 
What the biſhop of every dioceſe did within his own 
ſtrict, the archbiſhop of each province; after the king- 
dm was divided into provinces; did within his proper 
vince, They call _—_— firſt the biſhops, after- 
zrds the other prelates, of their provinces ; and by de- 


ought needful. ET 

In theſe two aſſemblies of the clergy (the diorefan G. 

and provincial councils) only the ſpiritual affairs of the 
urch were wont for a long time to be tranſacted; 80 

at in this reſpe& therefore, there was no difference be- 


riſtian churches. . Our metropulitans and their ſuffra- 


31. .. acted by the ſame rules here, as they did in all 
cows ; rer countries: They held theſe aſſemblies by the ſame 
_ wer, convened the ſame perſons, and did the ſame 
nt li- 


| ings in them, : 
When the papal authority had prevailed here, as in 
bt other kingdoms and countries in Europe, by the 
ve of our kings and at the command of the legates 
t from Rome, another and yet larger fort of councils 
re introduced R us, of the biſhops and prelates 
the whole realm. Theſe were properly national church 
neils; and were wont to be held for ſome ſpecial de- 
s, which either the pope, the king, or both; had to 
Womote by them. 


Wriſtian churches, and which were ia their nature and 

das well as conſtitution properly and purely eccleſiaſti- 
two other aſſemblies there were of the clergy of 
s realm, peculiar to our own ſtate and country: in 
ich the clergy were convened, not for the ſpiritual af- 


a ge- 
be ap- 


| Un rs of the church, but for the good and benefit of the 
ne to m, and to act as members of the one as well as of ths 
ipally er. Now the occaſion of theſe was this: When the 


h of Chriſt was thoroughly planted here; and the 
ty of our anceſtors had liberally endowed the biſhops 

clergy of the church with temporal lands and pol- 
ions; not only the opinion which they had of their pru- 
Vor, II. Es 7: deucs 


in all 


roy of 
* 


| Z 
1 
Z 


* 


e 


es added to theſe ſuch of their inferior clergy, as they 


een the biſhops and clergy of our own and of all other 


But beſides theſe ſynods common to us with all other 


17 


16 


Aſter the een» 
queſt vill the 


reign of BOW: 1+ great part (as Was ſaid) of the grand council 


Convocation, 
dence and piety prompted them to take the moſt eminent 
of them into their publick councils, but the intereſt which 
they had by that means in the ſtate made it expedient ſo 
to do, and to commit the direction and management of 
offices and affairs to them. | | 

Hence our ,biſhops firſt, and then ſome. of our other 
relates (as abbots and priors), were very early brought Wh 
nto the great councils of the realm, or parliament z and Bi 

there conſulted and acted together with the laity. 

Thus were the greater clergy firſt brought into our 

ſtate councils, and made a conſtant ur eſtabliſhed part of 
them. But in proceſs of time, our — began to have 
a further occaſion for them. For be ng increaſed in num- 
ber, and with that in their wealth too, not only our kings, 

but the people began to think it reaſonable, that the cler- WH 
gy ſhould bear a part in the publick burdens, as well as 
enjoy their ſhare of the public treaſure, 
Hence our Saxon anceſtors, under whom the church 
was the moſt free, = ſubjected the lands of the clergy toi 
the threefold neceſlity, of caſtles, bridges, and expedi- 
tions, And the granting of aids in thete cafes, brought 


on aſſemblies of the clergy, which were afterwards diſtin. We 


. V by the name of convecation., Wake's State of the 
by u the Saxon times, the lords ſpiritual (as well a 
the other clergy) held by frankalmoigne, but . made 
the na- 
tion 4 being the moſt learned perſons that, in thoſe times 
of ipnorance, met to make laws and regulations. 1 
Hut William the conqueror turned the frankalmoignl 
tenures of the biſhops and ſome of the great abbots in- 
to baronies ; and from thenceforwards they were obliged 


to ſend perſons to the wars, or were aſleſied to the eſcuage 
(which was a fine or payment in money inſtead thereof) | 
and were obliged to attend in parliament, And thu 
their attendance was complained of as a burden. Anil 
this begat the grand quarrel in Henry the ſecond's time WW 
between the king and Thomas Becket, For the ſtatute 
of Clarendon required ſuch attendance, which confirmed 
the eſcuage on them. For this they made many excepif 
tions z and particularly, that the parliament og 
nance of treaſons and telonies : whereas the clergy, by 
canon of the council of Toledo, were forbid to give judg il 
ment in caſes of blood, And therefore, to obviate thi 
objection, the conſtitutions of Clarendon permitted then 
ta withdraw.in ſuch caſes, , WV 
+ Notwithſtanding this conceſſion, they ſtill object 
1 


again f 


Convocation, M 


Wainſt the 11th article of that ſtatute, which required 

em to be preſent until judgment was to be given. 

This article obliged them to attend; and therefore tho? 
y had excepted the caſe of blood, yet they knew their 
Wtendance confirmed their eſtates as baronies ; and they 
not care that the munificence and frankalmoigne of 
Se ancient kings ſhould be changed into ſuch tenures, 

t notwithſtanding the quarrel with Becket, the king 
vailed that they ſhould continue baronies. Gilb, Exch, 


, 9 33 6, 
N50 the following *princes in their parliaments taxed 
Sm in reſpeK of their baronies, after the ſame manner 
at they did thoſe of the lalty. 
Yet ſtill, this reached only to the * and ſuperior 
iy! but the body of the clergy, that had no baronies, 
a Folding d — were in a great meaſure 
Wempt from the charges which were aſſeſſed upon the 
4 Ys and were therefore by ſome other way to be brought 
oi er the ſame obligation, 
In order hereunto ſeveral meaſures were taken, till at 
Wt they ſettled into that method which finally obtained, 
Wd ſet aſide the neceſſity of any other way. Firſt, the 
e laid a tax upon the church for the uſe of the king! 
doch their go uniting, the clergy were forced to 
nit to it, Next, the biſhops were prevailed with, up- 
t made ſome extraordinary occaſions, to oblige their clergy to 
he na- nt a ſubſidy to the king, in the way of a benevolence ; 
ſo times e for this, letters of ſecurity were granted back by the 
| q to them, to inſure them that what they had done 
Amoigu ald not be drawn into example or conſequence, 
ots in. 4 And theſe conceſſions were ſometimes made by the bi- 
oblige(Sps in the name of their clergy ; but the common way 
— chat every biſhop held a meeting of the clergy of his 
herevt eee. Then they __ what they would 2. and 
ops, afterwards their archdeu- 


nd thc owered firſt the bi 
Ants, and finally proctors of their own, choſen for that 

$ tim Bl, to make the conceſſion for them, ate : ut ſupre. 

> Ratutt 19 Thus ſtood this matter till the time of Edward the From Faw, z. 
firm, Who not willing to contiaue at ſuch a precurious de Hwa. l. 
except with his clergy, took another method ; and, after ſe- 

; cogn' a! other experiments, fixed at laſt upon an eſtabliſh- 

y, by 1 „ which hath in ſome ſort continued ever ſince, The 


ve judy nod he reſolved upon was this; viz, That the carls 
inte thut barons ſhould be called to parliament as formerly, and 
ed ther k podied in one houſe : And that the tenants in burgage 


puld ſend their repreſentatives ; and that the tenants b 
object C 2 knight's 


againk fl 
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knight's ſervice, and other ſocage tenants in the counties, 


ſhould alſo ſend, their repreſentatives ; and theſe were em- wnien 
bodied in the other houſe, He deſigned to have the eler- ed t9 
BY 85.8 third eſtate; and as the bibo s were to fit per He, 
aroniam in the temporal parliament, ſo they were to fit ould 
with the inferior clergy in convocation, And the pro. << b 
ject and deſign of the king was, that as the two temporal wed, 
eſtates charged the temporaltics, and made laws to bind Thi 
all temporal things within this realm; ſo this other body wee 
ſhould have given taxes to charge the ſpiritual poſſeſſions, ens, 
and have made canons to bind the eccleſiaſtical body: et he 
To this end was the Præmunientes clauſe (ſo called fron Mllege 
the firſt word thereof) in the ſummons to the archbiſſiop ret 
and biſhops, by which he required them to ſummon ſuch <'=/" 
of their inferior clergy to come with them to parliament, op $ 
as hie then ſpecified and thought ſufficient to act for the ind f 
whole body of the clergy. _ 
This aſtered the Engliſh convocation from the foreign. b 
ſynods; for theſe were totally compoſed of the biſhops, _ 
who were paſtors of the church; (for the clergy were re- 22 
gularly eſteemed only their aſliſtants) ; and therefore the _ 
biſhops only were collected ta compoſe ſuch foreign ſy-Wil 3 
nods, to declare what was the doctrine, or ſhould be thei 0 1 
diſcipline of the church. . 
Edward the firſt projected, to have made the clergy one — : 
third eſtate, degendant on himſelf ; and therefore not only 3 
called the biſhops, whom as barons he had a right to ſum- 1 
mon, but the reſt of the clergy, that he might have their "ep 
conſent to the taxes and 1 made on that body. 1 
But the clergy fbreſceing they were likely to be taxed, = 
alledged that they could not meet under a temporal au- A5 4 
thority, to make any laws or canons to govern the church. 1 , 
And this diſpute was maintained by the archbiſhops and 4 vn 
biſhops, who were very loath the clergy ſhould be taxed, wy 
or that they ſhould have any intereſt in making. eccleſia- 4 1 
ſtical canons, which formerly were made by their ſole E yy 
authority; for even if thoſe canons had been made at Ox "_ 
Rome, 7 if they were not made in a general council, e 5 
they did not think them binding here, unleſs they were... 
received by ſome provincial conſtitution of the biſhops. Ie 
And tho' the inferior clergy, by this new ſcheme of Ed- . = 
ward the firſt, were let into the power of making canons; Ay 
yet they foreſaw they were to be taxed, and therefore — 
joined with the biſhops, in oppoſing what they thought an it to 
innovation, and in the end paid no obedience to the H- reed 
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| | W | | 
wa enter clauſe; but the archbiſhops and biſhops threat- 
e cler. ed to excommunicate the king, 

ſit per He, and the temporal eſtate, took it ſo ill, that the clergy 
e to ſit ould not bear any part of the publick charge, that they 
he pro. Mere beſorchand with them, and the clergy were all out- 
mporal awed, and their poſſeſſions ſeized into the king's hands, 
o bind This ſo humbled the clergy, that they at laſt conſented 
r body meet. And to take away all pretence, there was a ſum- 
efions, Mons, beſides the premunientes clauſe, to the archbiſhop, 


at he ſhould ſummon the biſhops, deans, archdeacons, 
ueges, and whole clergy, of his province. From hence 
erefore the biſhops, deans, archdeacons, colleges, and 
Wergy, met by virtue of the archbiſhop's ſummons ; which 
eing an eccleſiaſtical authority, they could not object to. 
nd fo the biſhops and clergy came to convocation by 
irtue of the archbiſhop's ſummons ; they eſteeming it to 
in his power, whether he would obey the king's writ 


n ſuch 
ament, 
for the 


8 1 not: but when he had iſſued his ſummons, they could 
re GW pretend it was not their duty to come. But the præmu- 
2: writ was not diſuſed ; becauſe it directed the man- 
ore the. in which the el d, to wit, the d 

on f- er in which the clergy were to attend, to wit, the deans 
8 aid archdeacons in perſon, the chapter by one, and the 


* the ? ergy by two proctors. 


Of — iſhop, to attend the parliament ; and, ſecondly, by the 
» ” ! 8 cbbiſhop to appear in convocation. And that the arch- 
* che iſhop might not appear to ſummon them ſolely in pur- 
if * ance of the king's writ; he for the moſt part varied in 
| * FP is ſummons from the king's writ, both as to the time 
* Bk d place of their meeting. 

ere And leſt it might be thought ſtill (of which they were 
my 4 fy jealous) that their power was derived from tempotal 
ps r thority, they ſometimes met on the archbiſhop's ſum- 
ſe » ons without the king's writ; and in ſuch convocation 
bh yy e king demanded ſupplies, and by ſuch requeſt owned 
* F 1 e epiſcopal authority of convening. So that the king's 
— 1 rit was reckoned by the clergy no more than one mo- 
1 coup e for their convening. And if the archbiſhop in his 
en mmons recited the king's writ, they proteſted againſt it, 
11 Fl. cauſe that was laying his authority on the king's writ, 
be . 9 ch the clergy would by no means endure; for they 
TA ad not content that the prince had any eccleſiaſtical 
— = orie to convene ſynods, but they allowed the king's 
5 * eie be a motive for the archbiſhop to convene, if he 
0 cee in judgment with the king. 


niet 


C 3 And 


So that the clergy were doubly ſummoned ; firſt by the 


| 2 2 
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And from henceforward, inſtead of making one ſtate «ff I 
the kingdom, as the king deſigned, they compoſed tw 
eccleſiaſtical ſynods, under the ſummons of each of th 
archbiſhops ; and being forced into thoſe two ſynods be 
fore mentioned, they ſat, and made canons by which each 
reſpective province was bound, and gave aids and taxes ti 
the king. But the archbiſhop of Canterbury's clergy. 
and that of York, aſſembled each in their own province 8 
and the king gratified the archbiſhops, by ſuffering thin 
new body of convocation to be formed in the nature of 
parliament, The archbiſhop ſat as king; his ſuffragan 
ſat in the upper houſe, as his peers z the deans, archdea-wl 
cons, and the proctor for the chapter, repreſented tꝶ 
burghers; and the two proctors for the clergy, the 
knights of the ſhite. And ſo this body, inſtead of being 1 
one of the eſtates as the king deſigned, became an eccle- 1 
ſiaſtical parliament, to make laws, and to tax the poſſe 
ſions of the church, Gilb, Exch. Ch. 4. q 

But altho' they thus ſat as a parliament, and made law 
for the church, yet they did not make a part of the par- 
liament properly ſo called. Sometimes indeed the lord 
and ſometimes the commons, were wont to ſend to the 
convocation for ſome of their body to give them advice 1 
ſpiritual matters z but ſtil] this was only by way of advice 
for the parliament have always inſiſted, that their law 
by their own natural force, bind the clergy ; as the law 
of all chriſtian princes did in the firſt ages of the church 
Gilb, Exch, 60. | 

And even the convocation tux did always paſs both 
houſes of parliament ; ſince it could not bind as a law, 
till it had the conſent of the legiſlature, Gilb, Arch 


I : 
E * ſo in the Saxon times, if the ſubje of any laws wu 


cen 
for the outward peace and temporal government of th clud 
church; ſuch laws were properly ordained by the kin; cano 
and his great council of clergy and laity intermixed, u exec 
our acts of parliament are ſtil] made. But if there wu mita 
any doctrine to be tried, or any exerciſe of pure diſciplin ot th 


to be reformed, then the clergy of the great council de. agai 
parted into a ſeparate ſynod, and there ated as the pro-. the : 
per judges, Only when they had thus provided for the this 
ite of religion, they brought their canons from the yore 
nod to the great council, to be ratified by the king, with non 
the advice of his great men, and ſo made the conſtitution obe 
of the church to be laws of the realm,-—— And the Nor- of 
mal 
| 3 
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revolution made no change in this reſpect. Ken. 


writ ; but alſo ſubmitting themſelves to the king's majeſty, have 
promiſed in verbo ſacerdotij that they will never from hence- 
Worth preſame te attempt, alledge, claim, or put in ure, enact, 
mug, er arrrute any new canons, conſtitutions, ordinances, 
provincial, or other, or ” whatſoever name they be called, 
„ the convecation; unleſs the king's moſt royal afſent and licence 
WE may to them be had, to make promulge and execute the ſame, and 
that his majeſty do give his moſt royal affent and authority in 
that behalf : It is Are end according to the ſaid ſub- 
miſſion, that they nor any of them, ſhall preſume to t, al- 
te, claim, or put in ure any conſtitutions or ordinances pro- 

vincial, by A name ar names they may be called, in 
W their convecations in time roming (which always ſhall be Am- 
bled by authority of the king't writ) ; unleſs the ſame clergy 
may have the hing's moſt royal aſſent and licence, to make pro- 
mulge and execute ſuch canons, conſtitutions, and ordinances pro- 
vincial or ſynodal : pon pain of every one of the ſaid clergy de- 
ing contrary to thit act, and being thereof convidt, to ſuffer im- 
priſonment, and make i at the king's will, 

Accordingly, T. 4 It was reſolved upon this ſta- 
tute, by the two chief juſtices and diyers other juſtices, at 
a committee before the lords in parliament; 1. That a 
convocation cannot aſſemble at their convocation, with- 
out the aſſent of the king. 2. That after their aſſembly 
they cannot confer, to conſtitute any canons without li- 
cence of the king. 3. When they upon conference con- 
clude any canons, yet they cannot execute any of their 
canons without the royal aſſent, 4. That they cannot 
execute any after the royal aſſent, but with theſe four li- 
mitations ; (1) that they be not againſt the prerogative 
of the king ; nor (2) againſt the common law ; nor (3) 
againſt any ſtatute law; nor (4) againſt any cuſtom of 
the realm, All which appeareth by the ſaid ſtatute : And 
this (Coke ſays) was but an affirmance of what was be- 
fore the ſaid ſtatute ; for it was held before, that if a ca- 
non be againſt the law of the land, the biſhop ought to 
IF obey the commandment of the king, according to the law 
Nor- of the land, 12 Co, 72. 

4 C4 And 


cc. Syn. | 0 
1 of the q 5. Thus caſe ſtood, when the act of ſubmiſſion, rue a8 of fub- 
10ds H 8. c. 19. was made; b which it is enacted as fol- miſſion of the 23 
ich each oweth: Where the king's le and obedient ſubjefts the Hen 5. 
taxes ti lergy of this realm of ngland, have not only acknowledged 
clergy according to the truth, that the convecation of the ſame clergy is, 
ovince tay 5 been, and ought to be affembled only by the king's 


4 


Tuo houſes, 


 ceſan clergy. Jobnſ: 
0 


power inherent in him to ſummon his ſuffragan biſhops ; 


. WH ' 
8 At 
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And therefore by this act the clergy dung reſtralned 
from making any canons or conſtitutions in their eon vo- 
cations without the king's licence, the power as to this 

ticular, which was Pefore lodged in the hands of the Wl 
metropolitan, is now put into the hands of the king, wha 
having by authority of his writ commanded the archbi. 
ſhops to ſummon them for ſtate purpoſes (as the tenor of 
his writ ſhews), has it now in his own breaſt whether he 
will let them act at all as a church ſynod or no. The 
are a convocation by the writ of ſummons, but a counci. 
properly ſpeaking they are not, nor can they legally act BY 
as ſuch till they have obtained the king's licerice fo to do. 
WW whe 2 ut up. 

6. Only parſons, vica 


and perpetual curates, are ea- 
pable of giving their votes in chuſing proctors for the dio- 
30. 


1 
I any member of the conyocatian, who is a proctor 
dies; tho archbiſho ie his mandate ts the — of 
that dioceſe to elect another; and this, by virtue of the 


: 


who being to obey him in all things lawful and honeſt, 
and the : Mans their biſhop in the like manner, they by 
that command make an election to ſupply the place of 
one of their proctors. Gilb, Exch. 58, 59. 

7. In the province af Canterbury there are only two 
proctors returned for each dioceſe : In thoſe dioceſes 
where there are ſeyeral archdeaconries, two are nomi- Wl 
nated by the clergy of each archdeaconry ;; and out of 
theſe two are choſen to ſerve as proctors for the Whole 
dioceſe, But in the province of York, two proctors are 
ſent to conyocation for every archdeaconry ; otherwiſe the 
number would be ſo ſmall, as ſcarce 8 the name 
of a provincial ſynod, By this means it comes to paſs, 
that the parochial clergy have as great an intereſt in con- 
vocation there, as the cathedral clergy, Whereas, in the 
province of Canterbury, the lower houſe of convocation 
conſiſteth of twenty two deans (taking in Weſtminſter 
and Windſor), twenty four proctors of the chapters, fifty 
three archdeacons, in the whole ninety nine of the ca- 
thedral elergy ; and there are but at the ſame time forty 


four proctors for the parochial clergy. Fobnſ. 150. 9 ; 
nciently the lower clergy fat in the ſame houſe 1 1 
with the biſhops; and in the province of Vork, the biſnops 

and other. clergy do, fit in the ſame houſe ſtill, Fohnf. 


\ 
7 "ns 
; | But Wl 


b -Convocatton. 
ſtrained WAS But in the province of Canterbury (as hath been ſaid), 


convo. ey conſiſt of two houſes ; the upper houſe, where the 
to this chbiſhop and biſhops ſit ; and the lower houſe, where 
of the e reſt do fit, 4 I. 322. | | 
& wha And as there are two houſes of convocation, ſo there 
archbi. e two prolocutors, one of the biſhops' of the higher 
enor of puſe, choſen by that houſe ; another of the lower houſe, 
* he d preſented to the biſhops, for their prolocutor. 4 1%. 
e 
ounct 


4 By the ſtatute of 8 Hen, 6. c. 1. Becauſe the prelatet Privilegs, 
7 clergy of the realm called to the convocation, and their er- 
nts and familiars that come with them to ſuch convocation, 
entimes be — — moleſted and inquieted ; eur lord the king, 
e 


ly act 
to do. 


are en- illing to provide for the ſecurity and quietneſt of the ſaid pri- 
ie dio- ce: Sy — * upplication of the 7 —— and 
„ D, and by the affent of the great men and commons of the 
oor, = hath ordained and eftabliſhed, that all the clergy bere- 
op of e to be called to the converation by the king's writ, and their 
of the ts and fumiliart, ſhall for ever horeafter fully uſe and 
hops z ey ſuch liberty or defence in coming, tarrying, and return- 
oneſt, gy as the great men and commonalty of the realm, called or 
ty by be called te the ding's parliament, do enjoy, and were wont 


o enjoy, or in lime to come ought to enjoy, 
And in the journals of the houſe of lords, we find ſe- 


ce of 


' two eral applications to their lordſhips for redreſs in caſes 
xceſey here this liberty of the convocation-clergy hath been 
omi. vaded ; which their lordſhips have accordingly granted, 
ut of 1bſ. 931, 


10, In convocation, thoſe who are abſent, by leave or Proxic, 
onnivance, are ailowed to vote by proxy ; and the bi- 


e the Whops who hold leſſer dignities in commgndam, can con- 
name itute any perſon that is member of the lower houſe to 
paſs, ote there as their proxy, for ſuch deanries or archdea- 
con- onries as they hold by commendam, Jobnſ. 142. 
the 11. Can, 139, Whoſoever ſhall affirm, that the ſacred General power. 
tion nod of this nation in the name of Chriſt, and by the | 
nſter ing's authority aſſembled, is not the true church of 
fifty .ngland by repreſentation ; let him be excommunicated, 
ca- nd not reſtored until he repent and publickly reyoke 
orty hat his wicked error, | | 
Can, 140. Whoſoever ſhall affirm, that no manner of 


erſon, either of the clergy or laity, not being themſelves 
Particularly aſſembled in the ſaid ſacred ſynod, are to be 
4 _ to the decrees thereof in cauſes eccleſiaſtical (made 
4 ratificd by the king's ſupreme authority) as not hav- 
s g'vcn their voices unto them; let him be excom- 
—_ municated 


Nor againſt the 
" law of the land. of the land; for no part of the law, be it common law, 


Appealeto the 


Convocation. 


municated, and not reſtored until he repent and publirk} 
revoke that his wicked error. 

Gan. 141. Whoſoever ſhall affirm, that the ſacred (y. 
nod aſſembled as aforeſaid, was a company of ſuch per. 
ſons as did conſpire together againſt godly and religiou 
_ profeſſors of the goſpel, and that therefore both they and 
their proceedings, in making of canons and conſtitution; 
in cauſes eccleſiaſtical by the king's authority as afore- 
ſaid, ought to be deſpiſed and contemned, the ſame being 
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ratihed confirmed and injoingd by the ſaid regal power 15 
ſupremacy and authority; let them be excommunicated time 
and not reſtored until they repent and publickly revo parli. 
that their wicked error. ; dent 
12, Lord Coke ſays, a convocation may make conſti- and 
* tutions, by which thoſe of the ſpiritualty ſhall be bound, nece 
for this, thas they all, either by repreſentation or in per- Wl ſo th 
ſon, are preſent ; but not the temporalty. 12 Co. 73, men 
And in the caſe of Mattheuy and Burdett, H. 1 An. In 10 
the primitive church, the laity were preſent at all ſynods.ſelve 
When the empire became chriſtian, no canon was mad: reg. 
without the emperor's conſent, 'T he emperor's conſent in- ¶ pail: 
cluded that of the people; he having in himſelf the whole ther 
legiſlative power, which our kings have not, Therefore by 1 
if the king and clergy make a canpn, it binds the clergy tim 
in re eccletiaſtica, but it doth not bind laymen ; they are Exc 
not repreſented in convocation, their conſent being nei- 4 
ther given nor aſked. 2 Salk. 412. She 


And in Cox's Caſe, M. 1700. By Wright lord Keeper : 


The canoris of a convocation do not bind the laity with- cle1 
out an act of parliament. 1 Peere . 32. ow 
And finally, in the caſe of Middleton and Croft, M. 10 mo 
Ges. 2. it was determined by the unanimous reſolution ma 
of the court of king's bench, that ſuch canons do not der 
proprio vigore bind the laity. Str. 1056. ä 
13. The convocation can do nothing againſt the law = 
W 


or ſtatute law, can be abrogated or altered without act of 
parliament, 12 Co. 73. 


And by the ſtatute of 25 H. 8. c. 19. it is provided, 
that no canons, conſtitutions, or ordinances ſhall be made TW 
or put in execution within this realm, by authority of the wi 
convecation of the clergy, which ſhall be contrariant or mn 
repugnant to the king's prerogative royal, or the cuſtoms, of 
laws, or ſtatutes of this realm, m 
14. By the 24 H. 8. c. 12. (concerning appeals) it is - 


enacted, that in all cauſes teſtamentary, matrimonial, or 
| of 


Convocation. 
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publickl e tithes, depending in the eccleſiaſtical courts, which 

ſhall touch the king; the party grieved may appeal to the 

acred (8. oper houſe of convocation being then convocate by the 

uch per. ing's writ, or next enſuing, within the province z ſo 

religiou that ſuch appeal be taken y the party grieved within 

they ane fifteen days next after judgment given: and that deter- 

titution WR mination ſhall be final, ſo as that the matter ſo determined 

1s afſote . Qall never after come in queſtion and debate, to be exa- - 

me being mined in any other court. 

il power 15. The convocation uſually continueth during the Continuance, 


inicated 


time of parliament ; but, as Dr. Warner obſerves, the 
' revoke 


parliament and convocation are ſeparate bodies, indepen- 
dent on one another, and called together by different writs; 
and therefore the diſſolution of the parliament doth not 
r or in any reſpect, diſſolve the convocation; 


in per- ſo that they may continue to ſit longer than the parlia- 
73. ment if the king pleaſes. 2 Warn. 535, 
An. In 16, Finally, the clergy 8 to tax them Their decline, 
ſynods, ſelves in convocation as aforeſaid, theſe aſſemblies were 


regularly kept up till the act of the 13 C. 2. c. 4. was 
paſſed, when the clergy gave their laſt ſubſidy z it being 
thenjudged more advantageous to continue the taxing them 
by way of a land tax and poll tax, as'it had been in the 
time — the long parliament during the civil wars. Gill. 
Exch. 56. 

Ant in the year 1664, by a private agreement between 
Sheldon archbiſhop and the lord chancellor Clarendon 
and other the king's miniſters, it was concluded, that the 
rm, $a ſilently wave the privilege of taxing their 


own body, and permit themſelves to. be included in the 
M. 10 money bills prepared by the commons, And this hath 
lution made convocations unneceſſary to the crown, and inconſi- 


derable in themſelves. 2 Warn. 611, 612. ü 
And ſince that time the clergy have been allowed to 
vote in chuſing knights of the ſhire, as other freeholders, 


n law, which in former times they did not. Fohn/. 1 50. 

act of And from that time the convocation hath never paſſed 
any ſynodical act; and from thenceforth until the year 

vided, 1700, for the moſt part they were only called, and very 

made rarely did fo much as meet together in a full body, and 

of the with the uſual ſolemnity. 'Tis true that during the re- 

nt or mainder of king Charles the ſecond's reign, when the 


office of prolocutor was void by death or promotion, ſo 
many of the lower houſe came together as were thought 
ſufficient to chuſe a new one ; and thoſe members that 
were about the town commonly, met, during parliament, 

once 


27 


26 


bdut in that year, and ever ſince, at the meeting of the 
arliament, the convocation of the clergy hath likewiſe 
ſolemnly opened, and the lower clergy have been 
frm themſelves into a houſe, and to chuſe if 


tenance, Terms of t 


Convocatton. 
once a week, had prayers read, and were formally con. 
tinued till the parliament was diſſqlved, and the convo. 
cation together with it, And in ms, James the ſecond' 
time, the writs iſſued out of courſe, but the members did 
not meet, In the year 1689, after the acceſſion of king 
William and queen Mary to the throne, a convocation 
was not only called, but began to fit in due form ; but 
their reſolutions came to nothing, And from thence till 
the year 1700, they were only called, but did not meet: 


permitted to 
their prolocutor ; nor have they been finally diſmiſſed ſo 
ſoon as that ſolemnity was over, but continued from time 
to time, till the parliament hath broke up or been dif- 
ſolved, And now it ſeems to be agreed, that they are 
of right to be afſembled concurrently with parliaments, 
and may act and proceed as provincial councils, when his 


«>. oe 


4 


2 


_— in his royal wiſdom ſhall judge it expedient, ! | 


to nſ. 141, 2, 3. 


Cope. 


| CO? E ſignifieth in general a canopy, or vaulted cos 
vering; and from thence ſeemeth to have been tranſ- 


| ferred to denote that veſtment of the prieſts, which co- 


vereth the back and ſhoulders. 


Coꝛody. 


. \ Cyrody is an allowance of meat, bread, drink, money, 4 


cloathing, lodging, and ſuch like neceſſaries for ſuſ- 
e Law. | 

It is ſometimes certain, where the certainty of things 
is ſet down ; ſometimes uncertain, where the certainty is 
not ſet down. Id. | | 

Some corodies .began by grant made by one man to 
another ; and ſome are of common right, as every foun- 


der of abbies or religious houſes had authority to aſſign 


- ſuch 


W: uriſdi 


tinctic 


cauſes 
the re 


were 1 
civil | 
magiſ 
tians, 


Cozody. 


y con. ch in the ſaid houſes for ſuch perſons as he ſhould ap- 


: 

2 t. Id / 
boon, 41 Corodies are turned into penſions and money at this 
* ay. Wad b. 2. C. 2. f ? 
rm, 4 Corſe preſent, See Mogtuarp. 
3 but g Council, See Spnod. 
nce till 5 15 


meet: 
of the 4 
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7 * HIS title treateth only of the juriſdiction of the 
| dif. _ eccleſiaſtical courts in general; the law concern- 


y are the ſeveral particulars, is inſerted under the reſpective 


ents, 
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lient, 
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{ 
he titles con/i/tory, convocation, viſitation, arches, audience, 
rerogative, faculty, peculiar 3 concerning the officers, un- 
Wer the titles archdeacon, chancellor, commiſſary, vicar general, 
We ficial, ſurrogate, advocate, regiſter, 1 apparitor; con- 
Wcerning the practice and manner o c 
titles caveat, libel, citation, evidence, 222 fees, appeal, 
ohibition, conſultation; concerning the judgment and ex- 
ecution of the ſentence, under the titles penance, ſuſpenſion, 
rcomniunication, interdict, deprivation, degradation, ſequeſtra- 
ion; and ſuch like. | 


1. For the firſt three hundred years after Chriſt, 
iſtinction of eccleſiaſtical or ſpiritual cauſes, in point of 
= uriſdiftion, did not begin; for at that time no ſuch diſ- 
inction was heard of in the chriſtian world; for the 
cauſes of teſtaments, matrimony, baſtardy, adultery, and 
the reſt, which are called eeclefaftical or ſpiritual cauſes, 
were merely civil, and determined by the rules of the 
civil law, and ſubject only to the juriſdiction of the civil 
magiſtrate. But after the emperors were become chriſ- 
tians, out of a zeal and deſire they had to grace and hon- 
our the learned and godly biſhops of that time, they were 
pleaſed to ſingle out certain ſpecial cauſes, wherein they 
granted juriſdiction to biſhops ; namely, in caſes of tithes, 
= becauſe paid to men of the church; in cauſes of matri- 
wmony, becauſe marriages were for the moſt part ſolemni- 


ments were many times made in extremis, when church- 
| men 
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icles: as concerning the ſeveral kinds of courts, under 


proceeding, under the. 


zed in the church; in cauſes teſtamentary, becauſe teſta- 
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men were preſent giving ſpiritual comfort to the teſtator, 
and therefore they were thought the fitteſt perſons totake the 
robates of ſuch teftaments : And ſo of the reſt, Yet theſe 
iſhops did not then procced in theſe cauſes —— to 
the canons and decrees of the church (for the canon law 
was not then made), but according to the rules of the im- 
perial law, and as the civil magi proceeded in other 
. cauſes. Dau. 95. 
| 3 in this kingdom, in the Saxon times, 
re the Norman conqueſt, there was no diſtinction of 
juriſdictions; but all matters, as well ſpiritual — 2 | 
ral, were determined in the county court called the ſhe- 


riff's tourn, where the biſhop and earl (or in his abſence * 


the ſheriff) ſat together; or elſe in the hundred court, 
which was held in like manner before the lord of the hun- 
gred and eccleſiaſtical judge. Examin. of the ſcheme of ch. 
Pot. 15. Duck 307. 1 Warn. 274. 2 Still. 14. God. 
96. Tohnf. 246. 3 

For the eccleſiaſtical officers took their limits of juriſ- 
diction, from a like extent of the civil powers. Moſt of 
the old Saxon biſhopricks were of equal bounds with the 
diſtinct kingdoms. The archdeaconries, when firſt ſet- 
tled into local diſtrits, were commonly fitted to the re- 
fpeCtive counties. And rural deanries, before the con- 
queſt, were correſpondent to the political tithings. Their 
fpiritual courts were held, with a like reference to the ad- 
miniſtration of civil juſtice, The fynods of each province 
and dioceſe were held at the diſcretion of the metropolitan 
and the. biſhop, as great. councils at the pleaſure of the 
prince. The viſitations were firſt united to the civil in- 
quiſitions in each county; and rwards, when the 
courts of the earl and biſhop were ſeparated, yet ſtill the 
viſitations were held like the ſheriff's tourns twice a - 
and like them too after eaſter and michaelmaſs, ſtill 
with nearer likeneſs the greater of them was at eaſter. 
The rural chapters were alſo held like the inferior courts 
of the hundred, every three weeks ; then, and like them too, 
they were changed into monthly, and at laſt into quarterly 
meetings. Nay, and a prime viſitation was held com- 
monly, like the prime folemote or ſheriff's tourn on the 
yoo calends of May, Nen. Hecl. Syn. 233, 4. 


nd accordingly Sir Henry Spelman obſerves, that the 3 0 


biſhop and the earl ſat together in one court, and heard 
Jointly the cauſes of church and commonwealth ; as they 
yet do in parliament. And as the biſhop had twice in 
the year two general ſynods, wherein all the ny = 

ioceſe 
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vceſe of all ſorts were bound to reſort for matters con- 
ning the church; fo alſo there was twice in the year 
zeneral aſſembly of all the ſhire for matters concerning 
ling to e commonwealth, wherein without exception all kinds 
on law MS eſtates were required to be preſent ; dukes, earls, ba- 
ns, and ſo downward of the laity ; and eſpecially 

e biſhop of that dioceſe 2 the cergy: For in 
Voce days the temporal lords did often fit in ſynods with 
e biſhops,. and the biſhops in like manner in the courts 
jon of the temporalty, and were therein not only neoeſſary, 
em c the principal judges themſelves. Thus by the laws of 
e ſhe. ig Canutus, © the ſhyre-gemot (for ſo the Saxons call- „ 


ſence MAW this aſſembly of the whole ſhire) ſhall be kept twice a 
court, ar, and oftner if need require, wherein the biſhop and 
hun- hc alderman of the ſhire ſhall be preſent, the one to teach 
of <>, e laws of god, the other the law of the land.“ And 
God, nong the laws of king Henry the firſt, it is ordained 3 


firſt, let the laws of true chriſtianity (which we call the 
cleſiaſtical) be fully executed with due ſatisfaction ; 
een let the pleas concerning the king be dealt with; and 
ly, thoſe betwcen party and party: and whomſoever 

e church ſynod ſhall find at variance, let them either 
e re- MiFake accord between them in love, or ſequeſter them by 


con- ieeir ſentence of excommunication.” Whereby it ap- 
heir eareth, that eccleſiaſtical cauſes were at that time under 
ad- e cognizance of this court. But theſe, he ſays, he 
ince kes to be ſuch eccleſiaſtical cauſes, as were grounded 
itan pon the eccleſiaſtical laws made by the kings themſelves 
the or the government of the church (for many ſuch there 


ere in almoſt every king's reign), and not for matters 


in- 

the iſing out of the Roman canons which haply were deter- 
the inable =_ before the biſhop and his miniſters. And 
ar, he biſhop. firſt gave a ſolemn charge to the people touch- 
ſtil! ng eccleſiaſtical matters, opening unto them the rights 
ter. nd reverence of the church, — their duty therein to- 


ards god and the king, according to the word of god. 
hen the alderman in like manner related unto them the 


00 

rly aws of the land, and their duty towards god, the king, 
ra and commonwealth, according to the rule and tenure, 
he hereof. Reliquie Spelm. 13, 53, 54. 


3. The ſeparation of the eccleſiaſtical ſtom the tempo- wittum +t- 

he 4 =! courts, was made by William the-conqueror. Ang as <onqueruc « 
om thence we are to date this great alteration in our rn 97 e294: 
onſtitution ; it is judged neceſſary to recite the: charter 4 85 
t {eparation verbatim; which is as followeth : 
| © W1tLBL5 
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„ W1LLEEMUSs, dei gratia, rex Anglorum, R. Baifiardzif 
et G. de Magnavilla, et P. de Valoines, cæteriſque meit 
fidelibus de Eſſex et Hertfordſchire et de Middleſex, ſalu- 
tem. Sciatis vos omnes, et cæteri mei fideles qui in An. 

lia manent, quod epiſcopalis leges; quæ non bene, net 
rn ſanctorum canonum præcepta, uſque ad mes 
tempora in regno Anglorum fueruntz communi concilio 
et concilio archiepiſcoporum et epiſcoporum, et abbatum, 
et omnium principum regni mei, emendandas judicayi, 


Wouchin; 
or wou 
4 Dpe, as 
Het C 
ing . 
anterb 
iled n. 
nſelme 
e pope 


Propterea mando, et regia auctoritate præcipio, ut nullunperor 
cpiſcopus; vel achidiaconus, de legibus epiſcopalibus am. ¶ ſolute 
plius in Hundret placita teneant; nec cauſam quæ ad re- e emp 
gimen animarum pertinet, ad judicium ſæcularium homi- Ming He 
num adducant: fed quicunque ſecundum. epiſcopale: H enatioi 
leges, de quacunque cauſa vel culpa interpellatus fuerit, RMMaſtical. 
ad locum quem ad hoc epiſcopus elegerit et nominaverit, atronay 
veniat; ibique de cauſa vel culpa ſua teſpondeat, et non cauſe 
ſecundum Hundret, fed ſecundum canones et epiſcopales xrſon | 
leges, et rectum deo et epiſcopo ſuo faciat. Si verc'aliquis, is, at: 
per ſuperbiam elatus, ad juſtitiam epiſcopalem venire ee wa: 
contempſerit, et noluerit; vocetur ſemel, et ſecundo, et ew Pa 
tertio : Quod ſi nec ſic ad emendationem venerit, excom-¶Vveſted 
municetur ; et ſi opus fuerit ad hoc vindicandum; forti- al ſtaf 
tudo et jultitia regis vel vicecomitis adhibeatur : Ille au- lereupe 
tem qui vocatus ad juſtitiam epiſcopi venire noluerit, pro WF _ 

Ar 


unaquaque vocatione legem epiſeopalem emendabit. Hoe 
etiam defendo, et mea auctoritate interdico; ne ullus vice- 
comes aut præpoſitus, ſeu minitter regis, nec aliquis lai- 
eus homo, de legibus que ad epiſcopum pertinent, ſe in- 
tromittat ; nec aliquis laicus homo alium hominem ſine 
juſtitia epiſcopi ad judicium adducat: Judicium vero in 
nullo loco portetur, niſi in epiſcopali ſede, aut in illo loco, 
quem epiſcopus ad hoc conſtituerit.“ Spe/m, V. 2. p. 14. 

This charter, Mr. Seiden ſays, was recited in a cloſe 
roll of king Richard the ſecondy and then confirmed. Str. 
669. | 
54 For upon the conqueſt made by the Normans; the 
pope took the opportunity to uſurp upon the liberties of 
the crown of England, For the conqueror came in with 
the pope's banner, and under it won the battles Where- 
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upon the pope ſent two legates into England, with whom ( © 
the conqueror called a ſynod, depoſed Stigand archbiſhop ee ſe 
of Canterbury becauſe he had not — his pall from ü Ri 
Rome, and diſplaced matiy biſhops and abbots to make or, 


room for his Normans; This admiſſion of the pope's le- 
tes, firſt led the way to his uſurped juriſdiction in Engs 
and; yet no decrees paſſed or were put in execution; 
touching 


| Courts. 
of Rome. And in the time of king Henry the ſecond, 
the pope claimed exemption of clerks from the ſecular 
power. And, finally, in the time of king John, he took 
the crown from off the king's head, and compelled him 
to accept his kingdom from the pope's donation. God. 96. 
| Oppoſes by the 5. Nevertheleſs all this obtained not without violent 
— of ro- ſtruggle and oppoſition: And this cauſed the ſtatutes of 
+ Proviſors to be made, in the reigns of king Edward the 
third and king Richard the ſecond. - By the former of 
which, (namely, the ſtatute of the 27 Ed. 3. c. 1.) it is 

enacted as followeth : 

Becauſe it is ſhewed to aur lord. the king, by the grievous 
and clamorous complaints of the great men and commons of the 
realm, haw that divers of the people be drawn out of the 
realm, to anſuver of things whereof the cognizance pertaineth 

to the king's court; and af that the judgments given in the ſame | 

- court be iinpeached in another court, in prejudice and diſberiſon of 
our lord the king and of bis crown and of all the people of his 
aid realm, and to the undoing and deſtruction of the common law 


of the ſame realm at all times uſed: Whereupon, upon good . in an 


deliberation had with the great men and other men of his ſaid . king 
council,” it is aſſented and accorded, that all the people of the The) 
king's ligeance, of what condition that they, be, which ſhall Wuſc th 
draw any out of the realm in plea, whereof the cognizance non o 


fertaineth to the king's court, or of things whereof judgments M dot! 
be given in the king's. court, or which do ſue in any other i 
court to defeat or impeach the judgments given in the king's Wil 


court, ſhall have a day, containing the ſpace of two months, g to t 


by warning to be made to them, to appear before the king itneſſe 
and his council, or in his chancery, or before the king's juſtices Wile eithe 
of the one bench or the other, or before other the king's juſ- aw the 
tices which to the ſame ſhall be deputed, to 7 in their And 
proper perſons to the king, of the contempt done in this be- court 


half. And if they come not at the ſaid day in their proper Wil 
perſon to be at the law; they, their procurators, attornies, il 
executors, notaries, and maintainors, ſhall from that day forth Wl 
be put under the king's protection, their lands and goods for- 
feit to the king, and their bodies whereſoever they may bt 
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found ſhall be taken and impriſoned and ranſomed at the ting ſaith; 
| wwill, and upon the ſame a writ ſhall be made to take them urts wi 
their bodies, and to ſeize their lands goods and poſſeſſions int Heęnizan 
- the king's hands; and if it be returned that they be not found, ves an 
they Pall be put in exigent and outlawed. Provided, that « van fo 
what time they come before they be outlawed, and will yieli 20 ewers 
them to the king's priſon to be juſtified by the law, and to re-. 3. 
cerve that which the court ſhall award in this behalf, thy But it 
Hall be thereto received; the forfeiture of lands and goed = which 


abidin 


' : 4< 
ang in their force, if they do not yield them within the ſaid 


o months as 1s aforeſaid. 


he pope called execrabile fatutum, and the paſling thereof 
an et turpe facinus) it is enacted, that if any hall pur- 
„% or purſue, or cauſe to be purchaſed or purſued, in the court 


WW n:tences of excommunication, bulls, inſtruments, or any of 
ng; whatſcever which touch the king, again him, his crowns 
bis regality, or his realm; and they which bring within the 
W/m, or them receive, or make thereof IR or any other 


10015 ecution whatſoever within the ſaid realm or without : they; 
of the ir natarier, procuruturs, maintainers, abettors, fautors; and 
f the 


1 * Pall be put out of the king's protection, and their 
. and goods forfeited to the king, and they ſball be attached 
heir bodies if they may be found, and brought before the king 

bis council, there to anſwer to the caſes aforeſaid, or proceſs 
of bis all be made againſt them by præmunire facias, in manner as 


n law is contained in other flatutes of proviſors ; and other which do 
' 70 _ n any ther court in derogation of the regality of our lord 
1s ſaid e king; a STY-U nu os 10 
of the They ie called other courts (lord Coke ſays), either be- 
Hall SW uſe they proceed by the rules of other laws, as by the 
1zance nor or civil law ; or by other. trials than the common 
ments Sw doth warrant, For the trial warranted by the law of 
other ngland for matters of fact, is by verdict of twelve men 


king's core the judges of the common law of matters pertain- 


uonths, g to the common law, and not upon examination of 


e king itneſſes in any court of equity: So as thoſe other courts - 
juſtices e either ſuch as are governed by other Jaws, or ſuch as 
s j/- Faw the party to another kind of trial. 3 Inſt; 120. 

; their And where the ſtatute of the 16 R. 2. ſaith, „in the 
his be- ¶ ¶ court of Rome or elſewhere”; (altho* it may ſeem to be 
proper ¶ eant and conceived of the places of remove which the 
tornies, pes uled in thoſe days, being ſometimes at Rome in 
y fort) Al, ſometimes at Avignon in France; ſometimes in 
ds for- ber places, as by the date of the bulls and other pro- 
may le ic dings in that age may be ſeen :) Yet this expreſſion; 
Ling: faith, doth include alſo the ecclefiaſtical and other 


them 58 2 urts within this realm; for matters which belong to the 
ns in entzance of the common lat ; as where a biſhop de- 


found, ves an incumbent of a donative ; or excommunicates 
9 » 


that i an for hunting in his parks; or where commiſſioners 

1 yield Sewers impriſon a man for not releaſing a judgment at 

{ to .. 3. 120. Rid. 167. 1 Haw: 51. 

If, the 4 But it ſeemeth, that the ſuit in theſe courts for à mat- 

1d gos Which appears not by the libel it ſelf, but only by the 
abidin; D 2: defendant's 


* 
3 


And by the other ſtatute; viz; 16 Riel 2: e. 5. (which 


or elſewhere, any tranſlations of prelates, proceſſes, 
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defendant's plea or other matter ſubſequent to be of tem- 
poral cognizance (as where a plaintiff libels for tithes, and And 
the defendant pleads that they were ſevered from the nine ¶ Neſiaſti 
parts, by which they become a lay fee), is not within the Wy this 
ſtatute, becauſe it appears not that either the plaintiff or npire 
the judge knew that-they were ſevered. 1 Haw. 52. Wc kin; 
Abolifhed in the 6. Afterwards (upon the dawn of the reformation) by of m 
reign 8 the ſtatute of the 24 Hen. 8. c. 12. it is recited as fol- g mer 
Henry the de loweth : JF bere by divers ſundry. old authentic hiſtories an Mal p- 


king 6eclared to chronicles, it is "manifeſtly. declared and expreſſed that them me 
— __— realm of England is an empire, and ſo hath been accepted in ent to 
' tain of Juriſcic- the world, governed by one ſupreme head and king, having dig- ddy 1s 
tion, nity, and royal eftate of the imperial crown of the ſame ; un Wer p 
whom a body politick compac of all ſorts and degrees of people, ¶Mht to 

divided in terms and by, names of ſpiritualty and temporal, ¶ Ne, deg 

been bounden and owen to bear, next to god, a natural an( <p 

humble obedience ; he being alſo inflitute and furniſhed, by th hole b 

goodneſs and ſufferance of almighty god, with plenary whole ani outh o 

intire power pre-eminence authority prerogative and juriſdic. er _ 

cauſe 


tion, to render and yield juſtice and final determination, to alli 
manner of folk reſiants or ſubjefts within this his realm, in al apo. 
cauſes matters debates and contentions happening to occur inſurę: ifho! 
or begin within the limits thereof, withont reſtraint. or prov” Ce) 
cation to any foreign princes or potentates of the world ; the bl 
dy ſpiritual wheresf having power, when any cauſe of the lau 
divine happened to come in queſtion, or of ſpiritual learning, 
that it was declared interpreted and ſhewed by that part of th 
ſaid body politict, called the ſpiritualty, now being uſually call 
the engliſh church, which always hath been reputed, and ali 
found of that fort, that both for knowledge integrity and ſuff- 
ciency of number, it hath altvays been thought, and is alſo 
this hour, ſufficient and meet of it ſelf, without the inter med. 
dling of any exterior perſon or perſons, to declare and determin 
all ſuch doubts, and to adminiſter all ſuch offices and duties, a 
to their rooms ſpiritual doth appertain : for the due adminiſro- 
tien whereof, and to keep them from corruption and ſiniſter cf. 
fection, the king's moſt noble progenitors, and the anteceſſor: il 
the nables of this realm; . have ſufficiently endowed the ſai 
church, bath with honour and poſſeſſuons ; and the laws tempor 
for trial of property of lands and goods, and for the conſervatin 
of the people of this realm in unity and peace, without rapine v9 
ſpoil, tuere and yet are adminiſired adjudged and executed 1 
ſundry judges and miniſters of the other part of the ſaid body . 
litick, called the temporalty ; and both their authorities and i 
riſdictions do conjoin togethr in the dus adminiftration of 71%, 
tice, the one to help the other, 8 1 
A i. 1 0 
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And accordingly, lord Coke, treating of the king's ec- 
WM citical laws, faith as followeth : By the ancient laws 
in ther this realm, this kingdom of England is an abſolute 


tiff or inpire and monarchy, conſiſting of one head, which is 
: e king, and of a body politick, compact and compound- 
1) by WP of many and almoſt infinite ſeveral and yet well agree- 
8 fol. g members, All which the law divideth into two 


l parts, that is to-ſay, the clergy and laity, both of 


+ th, cm next and immediately under god ſubject and obe- 
ted in ent to the head. Alſo the kin ly head of this politick 
1g dig. y is inſtituted and furniſhed with plenary and intire 


- um ver prerogative and juriſdiction, to render juſtice and 
people, ht to every part and member of this body, of what eſ- 
cc, degree, or calling ſoever, in all cauſes eccleſiaſtical 


— 1 temporal; otherwiſe he ſhould not be a head of the 


by Role body. And as in temporal cauſes, the king by the 
„% an outh of his judges in his courts of juſtice doth judge and 
riſdic- termine the ſame by the temporal laws of England; fo 
to a cauſes eccleſiaſtical and ſpiritual, as namely, blaſphe- 
in al. apoſtacy-from chriſtianity, hereſies, ſchiſms, ordering 

miſfions, inſtitutions of clerks, celebration of divine 


fur vice, rights of matrimony, divorces, general baſtardy, 


btraction and right of tithes, oblations, obventions, di- 
pidations, reparation of churches, probate of teſtaments, 
Iminiſtrations and accounts upon the ſame, ſimony, in- 
» fornicatiqns, adulteries, ſolicitation of chaſtity, pen- 
dns, procurations, appeals in eccleſiaſtical cauſes, com- 
tation of penance, and others, * cognizance where- 
belongeth not to the common laws of England), the 
mc are to be determined and decided by eccleſiaſtical 
dz, according to the king's eccleſiaſtical laws of this 
| alm, For as the Romans, fetching divers laws from 
hens, yet being approved and allowed by the ſtate there, 
be lled them notwithſtanding the civil law of the Romans; 
aas the Normans, borrowing all or moſt of their laws 
om England, yet ſtyled them by the name of the laws 
cuſtoms of Normandy ; fo albeit the kings of England 
rived their eccleſiaſtical laws from others, yet ſo many 
were approved and allowed here, by and with a general 
alent, are aptly, and rightly called The king's eccleſi- 
ical laws of England; which whoſoever mal deny, he 
ieth that the king hath plenary power to deliver juſ- 
e in all cauſes to all his ſubjects, or to puniſh all crimes 
d offences within his kingdom, for that the deciding of 
ces ſo many and of fo great importance, are not with» 
"i the cognizance of the common laws ; which to deny, 
ad import that the king is no compleat monarch not 
4 3 | head 
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head of the whole and intire body of the realm. 5 C. 
Cawarie's caſe. be” 
And certain it is (he ſaith in another place) that tha 
kingdom hath been beſt governed, and peace and quiet 
preſerved, when both parties, that is, when the juſtices of 
the temporal courts, and the eccleſiaſtical - judges, hay | 


kept themſelves within their proper juriſdiction, withouſ Anc 
incroaching or uſurping one upon another; and when f tho 
fuch encroachments or uſurpations have been made, they hich 
have been the ſeeds of great trouble and inconyenience, at 


4 Int 321. c cf ; an h 


And in the preamble of the ſtatute of the 25 Hen. 8MWWomm: 
C. 21. it is recited, that this realm, recognizing no ſuper | ay p1 
under god but only the king, hath been and 1s 2 from ſubje. \ cient 
tion to any man's laws, but only to ſuch as have been deviſe inian 
made and obtained within this realm, for the wealth of te "0! 
fame, or to fuch other, as by ſu Juſferance of the king and his oi we 


genitors, the people of this realm have taken at their liberty "to th 
their oton conſent to to be uſed amongſt them, and have bouni —y 
themſelves by long uſe and cuſtom to the obſervance of the ſam plane 
not as to the obſervance of the laws of any oreign prince potenta b. 28. 
or prelate, but as to the cu _ and ancient laws of this reain But 
originally eſtabliſbed as of the ſame, by the ſaid ſuffers W bis na 
conſents and cuſtom and none otherwiſe,  ' oe civ 
And according hereunto lord Hale faith, that neither ; ars; 
canon nor the civil law have any obligation as laws with — 
erve 


in this realm, upon any account that the popes or empe$ 
rors made thoſe laws canons reſcripts or determination; 4 f n uſe 
or becauſe Juſtinian compiled their body of the civil lau omar 
and by his edicts confirmed and publiſhed the ſame as a ther p 
thentical, or becauſe this or that council or pope m- 3 | 
thoſe or theſe canons or decrees, or becauſe Gratian ul 
Gregory or Boniface or Clement did (as much as in then 


lay) authenticate this or that body of canons or conſtitu he leg 

tions; for the king of England doth not recognize an 1 7. E 

for authority as ſuperior or. equal to him in this e 2 4 efore 

neither do any laws of the pope or emperor, as they : d to hi 

" ſuch, bind here: but all the ſtrength that either the pap 4 ers 

or imperial laws have obtained in this kingdom, is only be uſag 

cauſe they have been received and admitted either by ers an 
conſent of parliament, and ſo are part of the ſtatute lam | 8 | 

f the kingdom, or elſe by immemorial uſage and cuſtoay Ef th 


and therefore ſo far as ſuch laws are received and 2 1 Wor 

of here, ſo far they obtain and no farther ; and the an ol) 

| Fhority and force they have 3 is not founded on, or de 
rich 1 


1 


1 
4 


il aui 


as a 
E mad "7 
tian on 
n the s ' 


ears; and this, lo 
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ived from themſelves; for ſo they bind no more with us, 
han our laws bind in Rome or Italy. But their author- 
ty is founded merely on their being admitted and re- 
| us, which alone gives them their authorative 
flence and qualifies their obligation. Hale's Hiſt. of the 
om. L. 27. 
And Si it is, that even in thoſe courts where the uſe 
e thoſe laws is indulged, according to that reception 
hich bath been allowed; if they exceed the bounds of 
hat reception by extending themſelves to other matters 
Shan hath been allowed to them, or if thoſe courts pra- 
Need according to that law when it is controlled by the 
ommon law cf the kingdom, the common law doth and 
nay. prohibit and-puniſh them. And it will not be a ſut- 
cient anſwer for them, to tell the king's courts, that Juſ- 
inian or pope Gregory have decreed otherwiſe, 
ee not bound by their decrees further, or otherwiſe, than 
Bs the kingdom here hath as it were tranſpaſed the ſame 
Into the common and municipal laws of the realm, either 
by admiſtan of, or by acting the ſame, which is that 
alone which can make them of any farce in England. 


4 
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But notwithſtanding all this, it is well known, thet 
bis nation under the Romans was governed wholly by 
he.civil law for the ſpace of upwards of three hundred 
before the Norman, Daniſh, or 
o that perhaps it may as juſtly be 
bſerved, that ſome parts of the civil law which are ſtill 
n uſe within this realm, are the remains of the ancient 
oman Jaw never from bence entirely aboliſhed, as that 
dther parts of it have been admitted (or rather re-admit- 
ed) from time to time by the princes of this realm, as the 
tudy of the civil law prevailed, or as the equity and juſ- 
ice of that law in certain caſes merited the adoption of 
he legiſlature, 3 

7. Every biſhop, by his election and confirmation, even Appoiatment of 
defore conſecration, hath eccleſiaſtical juriſdiction annex- 2ficers in tae 


ecclefiaftical 


d to his office, as judex ordinarius within his dioceſe ; and cg, 
vers abbots anciently, and moſt archdeacons at this day, 

y uſage, have had the like juriſdiction, within certain li- 

ts and precincts. Zale's Hiſt. of the Com. L. 30. 


By a conſtitution of archbiſhop Chichely it is injoined 
s follows : To remove the ſcandals brought upon the 
uthority of the church ; we, following the footſteps of 
ne holy canons, do decree, that no clerk married, nor bi- 
amus, nor laymar, ſhall * any pretence, in his own 


name 
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name or in the name of any other, exerciſe any ſpiritual 
juriſdiction ; nor in cauſes of correction, where the pro- 
ceedings are for the health of the ſoul or where the judge 
proceedeth ex officio, ſhall in any wiſe be a ſcribe or regi- 
ſter or keeper of the regiſtry of ſuch corrections: And if 
any ordinary inferior to the biſhop or other perſon having 
eccleſiaſtical juriſdiction, ſhall admit or ſuffer any ſuch 
perſon to exerciſe any ſuch office as aforeſaid, he ſhall be 
ipſo fatto ſuſpended from the exerciſe of his office and ju- 
riſdiction and from the entrance of the church; and all 
citations, proceſſes, ſentences, acts and other proceedings 
had or made by ſuch clerks married, bigami, or laymen, 
ſhall %% facto incur the ſentence of the greater excommu- 
nication, Lind. 128. | ; 
But by the ſtatute of the 37 H. 8. c. 17. it is thus en- 


 aQted: In moſt humblewiſe to ſhew unto your highneſs, your moſt 


faithful humble and obedient ſubjefts the lords ſpiritual and 
temporal and the commons of this preſent parliament aſſembled, 
that where your moſt royal majeſty is and hath always juſtly 
been by the word of god ſupreme head in earth of the church of 
England, and hath full power and authority to correct puniſh 
and repreſs all manner of hereſies errors vices ſins abuſet idola- 
tries hypocriſies and ſuperſittions ſprung and growing within 
the ſame, and to money all other manner of juriſdictions com- 
monly called eccleſiaſtical juriſdiftion ; nevertheleſs the biſhop of 
Rome and his adherents, minding utterly as much as in him 
lay to aboliſh obſcure and delete ſuch power given by god to the 
princes of the earth, whereby they might gather and get to them- 
ſelves the government and rule of the world, have in their coun- 
cils and fynods provincial made divers ordinances and conſlitu- 
tions, that no lay or married man ſhould exerciſe any juriſdiftion 
eccleſiaſtical, nor ſhall be any judge or regiſter in any court com- 
monly called eccleſiaſtical court, leſt their falſe and uſurped power 
which they pretended and went about to have in Chriſt's 
church ſhould decay, wax vile, and of no reputation, as by 
the ſaid councils and conſtitutions provincial appeareth, which 
flanding and remaining in their ect, not aboliſhed by your 
gract's laws, did RE to appear to make greatly for the ſaid 
uſurped power of the ſaid biſhop of Rome, and to be directiy re- 
pugnant to your majeſty as ſupreme head of the church and pre- 
rogative royal, your grace being a layman ; and albeit the ſaid 
ordinances and conſtitutions by a flatute made in the five and 
twentieth year of your moſt noble reign be utterly aboliſhed fruſ- 
trate and of none ect, yet becauſe the contrary is not uſed nor 
put in prattice by the archbiſbops biſhops archdeacons and other 
eccleſiaſtical perſons, who have no manner of juriſdiftion eccle- 
ſiaſtical but hy and from your royal majeſty, it addeth or at leaſt 
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iritual ve occafion to ſome evil diſpoſed perſons to think the pro- 
e pro- ——— — 5 — made by your highneſs and your 
judge vicegerent officials commiſſuries ' judges and wiſitators, being alſa 
" regi- lay and married men, to be of little or no effect; but foraſmuch 
And if as your majeſty is the only and undoubted ſupreme head of the 


church of England, to whem by holy ſcripture all authority and 


Lavin 
lack power is wholly given to hear and determine all manner of 
all be cauſes eccleſiaſtical, and to correci vice and ſm hie, and 
id ju- to all ſuch perſons as your majefly ſhall appoint thereunto : In 
nd all con — thereof, as well for the inſtructiont of ignorant 
din gs perſons as alſo to avoid the occaſion of the opinion aforeſaid, and 
men, the ſetting forth of your prerogative royal and ſupremacy, it may 
nmu- therefore pleaſe your highneſs that it may be ordained and en 
ated by authority of this preſent parliament, that all and ſingu- 
sen- lar perſons, as well lay as married, being doctors of the civil 
mot law lawfully create and made in any univerſity, who ſhall be 
and appointed to the office of chancellor, vicar general, commiſſary, 
wled, official, ſeribe, or regi/ter, may * 2'Ys execute and exerciſe all 
juſtly manner of juriſdiction commonly called eccleſiaſtical juriſdiction, 
"ch of and all cenſures and coerctons appertaining or in any wiſe belong- 
wntſh ing to the ſame, albeit ſuch perſon or perſons be lay, married,or un- 
dola- married ſo that they be doftors of the civil law as — z any 
ithin law, wy" or ordinance to the contrary notwithſtanding. 
com- In the caſe of Walker and Sir John Lamb, T. 8 Charl. 
op of One queſtion was, whether the patent of the-office of 
him commiſſary to the plaintiff, who was a lay perſon, and 
0 the not a doctor but a batchelor only of the civil law, was 
hem- good, or was reſtrained by this ſtatute. And as to that 
oun- point, all the court conceived, the grant was good ; for 
itu- the ſtatute doth not reſtrain any ſuch grant? and it is but 
Fon an affirmance of the common =o 4 — it was doubt- 
on- ed if a lay or married perſon might have ſuch offices; and 
wer to ayoid ſuch doubts, this ſtatute was made, which ex- 
iſt's plains, that ſuch grants were good enough ; and it is but 
+ by an affirmative ſtatute, and there is no reſtriction therein: 
bich And altho' doctors of the law (tho' lay perſons or mar- 
our ried) fhall have ſuch offices, yet that is not any reſtriction 
aid that none others ſhall have them but doctors of the law; and 
re- the ſtatute mentions as well regiſters and ſcribes as com- 
re- miſſaries, and that a doctor of the law ſhall have thoſe of- 
aid fices; yet in common experience ſuch perſons as are mere- 
md ly lay and not doctors have exerciſed ſuch offices, Where. 
uſe ore they reſolved, that the grant was well enough, Cre, 
wor Car. 258. 
her 
le- By Can. 127. No man ſhall be admitted a chancellor, 


commiſſary, or official, to exerciſe any eccleſiaſtical juriſ- 
diction, 
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diction, except he be of the full age of fix and twenty yea Any of 
at the leaſt, and one that is learned in the civil and eccleſia. olved by 
ical laws, and is at the leaſt a 1 of arts, or batchelor to them b 
Jaw, and is reaſonably well practiſed in the courſe thereo, WWWMor, regiſt 
as likewiſe well affected and zealouſly bent to relifin, within tl 
touching whoſe life and manners no evil example is had Wing of co 
and except before he enter into or execute any ſuch office, perſons 
he ſhall take the oath of the king's ſupremacy in the preſenq offices b. 
of the biſhop, or in the open court, and ſhall ſubſcribe s be expo 
the thirty niue articles, and ſhall alſo ſwear that he wall to th And ina 
utter maſt of bis underſtanding deal uprightly and juſtly in his «fi proceed 


fice, without reſpeft of favour or reward; the ſaid oaths an nence, 
ſubſcription to be recorded by a regiſter then preſent. = wills, g 
By the ancient canon law, no perſon was to be a procta from tl 
unleſs he were ſeventeen years of age; nor judge unlel; of ſouls 
he were of the age of twenty five. Gib/. 987, and = 
| We admin! 

And by Gan. 128. No chancellor, — arch. ters of 
deacon, official, or any other perſon uſing eccleſiaſtical ju. WW guence 


riſdiction, ſhall ſub/trtute, in their abſence any to keey cern tl 
court for them, except he be either a grave miniſter and: points. 
graduate, or a licenſed publick preacher, and a beneficei Wy matter 
man near the place where the courts are kept, or a bat- WW which 
chelor of law, or a maſter of arts at leaſt, who hath ſome in tem 
{kill in the civil and eccleſiaſtical law, and is a favourer Or 
of true religicn, and a man of modeſt and honeſt conver- Wl Cards 
ſation ; under pain of ſuſpenſion, for every time that they . 
offend therein, from the execution of their offices for the P 


ſpace of three months toties 1 and he likewiſe 4.5 
that is deputed, being not qualified as is before expreſſed, the ce 


and yet ſhall preſume to be a ſubſtitute to any judge, and 
ſhall keep any court as aforcſaid, ſhall undergo the ſame 
cenſure in manner and form as is before expreſſed. 


By the 5 & 6 Ed, 6. c. 16, JF any perſon ſhall bargain 
or ſell any office, or deputation of any office or any part there- 
of ; or take any reward, promiſ;, covenant, bond, er other aſ- 
urance to receive any profit, directly or indirectiy, for the ſame, 
or te the intent that any perſon ſhould have or enjoy the ſame ; 
which ſaid office ſhall in any wiſe concern the adminiftration er 
execution of juſtite ; he ſhall forfeit all his intereſt therein, and 
right of namination thereunto; and he who ſhall give or pay er 
mate 2 promiſe er agreement as eforeſaid, ſhall be diſabled in 
the law to have and enjoy the ſame ; and ſuch bargain ſhall le 
void. But acts done by ſuch officer fo offending, before he be 
removed, ſhall be good iu law. f 

: Hy 
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Any office} In Dr. Trevor's caſe, H. 8 Ja. It was re: 


olved by the opinion of the juſtices, upon a reference un- 
to them by the lord chancellor, that the office of .chancel- 
or, regiſter, and commiſſary in the eccleſiaſtical courts, are 
within this ſtatute. Which ſtatute being made for avoid- 
ing of corruption in officers, and for the advancement of 
perſons more worthy and ſufficient to execute the ſaid 
offices by which juſtice and right ſhall be advanced, ſhall 
be expounded moſt beneficially to ſuppreſs corruption. 
And inaſmuch as the law allows eccleſiaſtical courts to 
proceed in the caſe of blaſphemy, hereſy, ſchiſm, inconti- 
nence, matrimony, divorce, right of tithe, probate of 
wills, granting of adminiſtrations, and ſuch like; and that 
from theſe procedings dependeth not only the ſalvation 
of ſouls, but alſo the legitimation of iſſues, and the like ; 
and that no debt or duty can be recovered by executors or 
adminiſtrators, without the probate of teſtaments, or let- 
ters of adminiſtration, and other things af great counſe- 
quence : it is more reaſon that ſuch officers, which con- 
cern the adminiſtration and execution of juſtice in theſe 
points, that concern the ſalyation of ſouls, and other 
matters aforeſaid, ſhall be within this ſtatute, than officers 
which concern the adminiſtration or execution of juſtice 
in temporal matters only. 12 Co. 78. Cro. Fa. 279. 


Or deputation of any office] In the caſe of Culliford and 
Cardonell, H. 8 I. the defendant was made deputy to the 
plaintiff in his office, and gave bond to pay to the plain- 
tiff half the profits, On putting the bond in ſuit, the 
defendant plèaded this ſtatute. But the determination of 
the court was, that ſuch bond is not within the ſtatute, 
becauſe the condition is not to pay him ſo much in groſs, 
but half the profits, which profits muſt be ſued for in the 
principal's name ; for they belong to him, tho' out of 
them a ſhare is to be allowed to the deputy for his ſervice. 
But in the cafe of Godo/phin and Tudor, M. 3 An. where 
the deputy was to have the fees, and in conſideration 
thereof was to pay 2001, a year, and fave the principal 
harmleſs, this was declared to be within the ſtatute. And 
it was held by the court, that where an office is within 
the ſtatute, and the ſalary is certain, if the principal make 
a deputation, reſerving a leſſer ſum out of the ſalary, it is 
good: ſo if the profits be uncertain, ariſing from fees, if 
the principal make a deputation, reſerving a ſum certain out 
of the fees and profits of the office, it is good: For in theſe 
Caſes, the deputy is not to pay, unleſs the profits riſe to 
fo much, And tho' a deputy, by his conſtitution, is in 

YT 2 &+ * - : : a 2 . place 
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place of his principal, yet he has no right to the "fees; 
they ſtill continue to be the principals's; ſo that, as u 
him, it is only reſerving a — of his on, and giving «Ml 
u 


way the reſt to another, t where the reſervation d 
agreement is not to pay out of the profits, but to pay ge. 
nerally a certain ſum, it muſt be paid at all events ; and 
ſuch bond is void by the ſtatute, Gi 980. 2 Salk.. 466, 
468. 

1 The doctrine which we find in Lindwood upon thi 
head is, If a perſon having ſpiritual juriſdiction aſſign to 
another for his ſalary a certain ſum, ſo that he anſwer t 
his principal for the whole profits, this is lawful ; but if 
the other be to retain the whole profits to himſelf, and 
anſwer to his principal a certain ſum, this is unlawful, 


Lind. 282. 


He fhall forfeit all bis intereſt therein] In the caſe of Sir 
Arthur Ingram, M. 13 Ja. it was reſolved by the lord 
chancellor Egerton and Coke chief juſtice, to whom the 
king had referred it, upon conferrence with the other juſ- 
tices, that the diſability here intended is ſuch, that - the 
ſon is utterly diſabled during life to take the ſame of. 
ce 3 altho? that afterwards becomes void by the death of 
any other, and a new grant be made unto him, 3 1. 
154. 0 
And right of nomination thereunto] The ſtatute not having 
faid, who ſhall diſpoſe of the office, upon ſuch forfeiture 
and diſability z that point came under conſideration in the 
caſe of Woedward and Fox, T. 2 I”. and two things 
were reſolved, 1, That the right of diſpoſing of the 
office ſo fotfeited (which in that caſe was the regiſter- 
ſhip of the archdeaconry of Huntington) did devolve to 
the crown, 2. That the king might make a new regiſter, 
beſore office found, or the appearing of the title by any 
matter of record. (rib. 981, 2 Ventr. 188, 267. 


By the 1 Eliz, c. 19. All gifts grants or other eſtates, 
to be made by any archbiſhop, or biſhop, of any hereditament; 
belonging to his archbiſboprict or biſboprick, other than for the 
term of ttuenty one years or three lives, and whereupon the old 
accu/lomed yearly rent or more ſhall be reſerved and payable year« 
ly during th ſaid term, ſhall be void. 

And by the 13 Eliz. c. 10. All gifts grants or other 
eftates ta be made by any dean and chapter of any cathedral or 
collegiate church, or other having any ſpiritual or 7 
living, of any bereditaments belonging to ſuch cathedral church 
er other ſpiritual promotion (other than for the term of one and 
toe niy 
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wenty years or three lives, and whereupon the accuſtomed yearly 
ent or more ſhall be reſerved and payable during the ſaid term) 
ball be utterly void and of none effect. 

And it hath been adjudged, that the offices of chan- 
llor commiſſary, official, regiſter, and ſuch like, are 
ereditaments within theſe ſtatutes, The general de- 
n of which being to preſerve the rights of ſucceſſors, 
Woainſt any illegal practices of the preſent poſleſſors ; it 
ath been, ever ſince, the general- rule in the courts of 
mmon law, that no offices of any kind are grantable by 
diſhops or other eccleſiaſtical perſons, as ſuch, in any 
arger extent, than they ſhall appear to have been grantcd 
tefore theſe. ſtatutes, Gi 982. 

More eſpecially, it hath been declared, as a maxim 
here, that grants of offices being made for more lives 
han they had been made for before. theſe ſtatutes, or be- 
Wing made in reverſion, where before theſe ſtatutes they 

N id not been made in reverſion, are both void. Gib/. 

8 


2. | 
= But where the queſtion is, whether this or. that office 
bath been granted, for two or three lives, or in reverſion, 
before the ftatutes ; proof hath been allowed of the prac- 
tice of ſuch grants for many years paſt, tho' not reaching 
quite to the times of theſe ſtatutes, where no evidence ap- 
peareth to the contrary of grants made before the ſaid ſta- 
tutes. Gibſ. 982. 

In the caſe of Jones and Pugh, M. 3 V. the biſhop of 
Landaff had granted the office of vicar general to two per- 
ſons, to hold jointly and ſeverally, to be exereiſed by them- 
ſelves or their Cuſſicient deputy. It appeared, and was 
made part of the cauſe by the counſel on both ſides, that 
this office had been anciently and uſually granted to two, 
Jointly and ſeverally, and to the ſurvivor of them, But 
It was 4 1 a judicial office could not be granted 
to two; for if they differ, nothing can be done, But the 
anſwer was, that the ſame may be ſaid of four judges, as 
in the court of king's bench; and in miniſterial offices, 
as two ſheriffs. And the court held the grant good, and 
ſaid, If an office be granted to two, and one dies, the of- 
fice doth not ſurvive, but determines ; as if there be two 
theriffs, and one dies, the other cannot act; otherwiſe, 
if granted to two, and the ſurvivor of them. G:b/. 983. 
2 Salt. 465. Cartb. 213. 

8. Can. 125, All chancellors, commiſſaries archdea- 
cons, officials, and all others exerciſing eccleſiaſtical juriſ- 
diction, ſhall appoint ſuch meet places for the keeping of 
their courts by the aſſignment or approbation of the bi- 


15 


Courts where te 
de kept. 


D 
ſhop of the dioceſe, as ſhall be convenient for etitettain! 
ment of thoſe that are to make their appearance there; 
and moſt indifferent for their travel : and likewiſe they 
ſhall keep and end their courts in ſuch convenient time, 
as every man may return homewards in as due ſeaſon at 


and with 
ceived 
Gan. 
7 ficial, | 
Mall wil 


may be, 19 A 

| 1 of the biſhep] Aid this is agteeable ts WW ** "bi 
the rule of the ancient caribn law. Gi, 1007, = 
In the caſe of the biſhop of St. David's, F. 11 . it . th 
was alledged againſt the proceedings of the archbiſhop; 8 en 
that he was cited to Lambeth before the archbiſhop him- = ſaid 


Manner of pro- 
ceedirg in the 
eccleſiattical 
courts, 


ſelf, and not to the court of arches : Upon which it was 


declared by the court of king's bench; that the archbiſhog WI . © 
may hold bis court where he pleaſes; and may convene * 
before himſelf, and lit judge himſelf; and ſo may any — 
other biſhop ; for the power bf a chancellor or vitar ge- nee la 
neral is only delegated in eaſe of the biſhop, 1 Salk, 2. 

134. 12 
9. The eccleſiaſtical courts do proceed according to the * 
rules of the civil and canon law : tlie ſuit is conimenced 2 
by libel ; the witneſſes are privately examined; then — 
thete are exceptions and replications : the ſentence is rope! 
publiſhed in writing; and from the ſentence there lies al 70 F 
appeal, from the biſhop to the archbiſhop ; from the arch- pendi 
deacon to the biſhop or immediatly to the archbiſhop | carry 
from the archbiſhop, as heretofore to the pope, ſo now to trial! 
the king in chancery, where delegates are appointed, who and t 
Judge according to the civil and canon law, and revoke other 
or confirm the ſentence : and in theſe judgments given 12 
by the courſe of the civil law, the judges of the common cour 
law do acquieſce; and give credit thereunto, and will not the fl 
examine them over again unleſs they think that there is alled 
cauſe for the king's prohibition. Duct, 346. | belon 
10. Ortho. W. do ordain, that archbiſhops; biſhops befor 
and their officials, abbots, priors, deans; archdeacons and nat | 
their officials, and deans rural, as alſo chancellors of ca- thing 
thedral churches, and all other Folleges whatſoever, and ſame 
convents either jointly with theit rector of ſevefally (ac- an e 
cording to their cuſtom or ſtatutes); ſhall have a ſeal j anf\ 
on which ſeal ſhall be ingraved theit ſeveral diſtinctions ; caſe 
as, the name of their dignity, office ot college ; alſo their caſe 
proper name (if it be an office petpetual) ; and fo it ſhall noti 
be eſteemed an authentic ſeal : But if the office is not diſc 
perpetual, as that of rural deans and officials, then the him 
ſeal ſhall have ingraved upon it only the name of office ; 
tio 


and at the expiration of their office, they ſhall — 
2 | 


Courts. 


tettait⸗ und without difficulty reſign it to thoſe from whom they 
e there; ceived the office. Athon. 67. | 

iſe they Can. 124. No chancellor, commiſſary, archdeacon, 
t time official, or any other exerciſing eccleſiaſtical juriſditiong 
aſon a all without the biſhop's conſent have any more ſeals 


han one, for the ſealing of all matters incident to his of- 
ice: which ſeal ſhall always be kept either by himſelf, 


abl 
he or by his lawful ſubſtitute exerciſing juriſdiction for him, 


IP. it and remaining within the juriſdi&tion of the ſaid judge, 
biſhop; or in the city or principal town of the county. This ſeal | 
p dim. ſhall contain the title of that juriſdiction which every of 
it was the ſaid judges or their deputies do execute, 


biſh 

— ſiaſtical cauſe, and is neceſſary to be determined with it; ral incidents. 
y any there, tho' the eccleſiaſtical Judges may try ſuch temporal 

ar ge- matter, yet they ought to do it by the rules of the com- 

t Salk mon law, to which it properly belongeth : otherwiſe the 


common law judges will interpoſe, by ſending prohibi- 
tions. 1 Peere Will, 12. Str. 672. 

As, in caſe of the ſtoppage of a way for the carrying of 
tithes ; tho' the ſpiritual court may try whether the way 
was ſtopped or not, yet ſtoppage of ways being matter 


to the 
enced 
ther 


ice is f r 
es an properly triable at the common law, and only allowed to 
arch- the ſpiritual court in this caſe to be tried as a thing de- 
hop pending upon and neceſſary to the parſon's having and 


carrying away his tithes, they ought to proceed in the 


W to i 
trial thereof, according to the rules of the common law, 


Who 


voka and to allow ſuch proofs "7 that law are allowable : 

river otherwiſe they will be prohibited. Matſ. c. 54. 

mort 12. In many cafes, the common law and eccleſiaſtical Conevrrent ju- 
1 not courts have a concurrent juriſdiction, Accordingly, .in riſdiction. 
ways the ſtatute of articuli cleri, ꝙ Ed. 2. c. b. where the clergy do 

| alledge, that if any cauſe or matter, the knawledge whereof 


belongeth to a court ſpiritual, ſhall be definitively determined 
before a ſpiritual judge, and doth paſs into a judgment, and ſhall 
not be ſuſpended by an appeal ; and after, if upon the ſame 
thing a queſtion is moved before a temporal judge between the 


hops 
— 
ca- 


and ſame parties, and it be proved by witneſs or inſtruments; ſuch 
( 10 an exception is not to be admitted in a temperal court : It is 
eal; anſwered by the king and parliament, That when any one 
meg caſe is debated before judges ſpiritual and thmporat, as in the 
mY caſe of laying violent hands upon a clerk, it is thought, that 


notwithſtanding the ſpiritual judgment, the king's court ſhall 


not diſcuſs the ſame matter as the party ſhall think expedient for 


the 
Ce; 


1 


him elf. 

or the ſpiritual judges proceedings are for the correc- 
tion of the ſpiritual inner man, and tor the health of = 
foul, 


47 


11. Where ſome temporal matter depends on an eccle- Trial of tempo- 


he com, 
nce fy 
| Violen 
8 animg 
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ry don 
artich 


, is not 
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Ry 
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a cler- 
e hath 
there, 
ion in 
bition 
in the 
lemn- 
Ul the 


bliſt- 


Zance 
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n the 


ought 
whe- 
annot 
ether 
n the 


Ff the 


here- 
ſtical 


ly by 
upon 
n1cat! 
obe- 
210n; 
ſome 
trers 


as the laws an 


both. And alſo in caſe they excee 
the officer that executes the ſentence, and in . ſome. caſes 


Courts. 


matters do introduce a real effect, without any other exe - 


cution ; as a divorce a vinculs matrimonii for conſangui- 
nity or frigidity, doth induce a legal diſſalution of the 
marri * a ſentence of deprivation from an eccleſi- 
aſtical benefice, doth by virtue of the very ſentence, with- 
out any other coercion or execution, introduce a full de- 
termination of the intereſt of the perſon deprived. Hal: 
Hiſt. of the Com. L. 33. 
16. Upon the whole, lord chief juſtice Hale, 


TY 
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ſpeaking General ſoperin- 


of the eccleſiaſtical juriſdiction, expreſſeth himſelf thus: wanne] of the 


Ne Cc | common law. 
Albeit in theſe courts and matters, the laws of England | A 


{upon the reaſons and account before expreſſed) have ad- 
mitted the uſe and rule of the canon and civil law, yet 
fill the common law retaineth the ſuperiority 
eminence, And the ſubſtance of all that hath been ſaid 
upon this point is this: 

" Firſt, chat the een exerciſed in the eccleſiaſtical 
court is Jefived from the crown of England, and that the 
laſt devolution is to the king by way of appeal. 

Secondly, that altho' the canon or civil law be allowed 
as the direktiqn or rule of their proceedings; yet that is 
not as if either of thoſe laws had any original obligation 
in England, either as they are the laws of emperors, popes, 
or general councils, but only by virtue of their admiſſion 
here; which is evident, for that thoſe canons or imperial 


conſtitutions which have not been received here do not 
bind ; and alſo, for that by ſeveral contrary cuſtoms and 


uſages in this realm, many of thoſe civil and canon laws 


are reſtrained and controlled. | 
Thirdly, That albeit thoſe laws are admitted in ſome | 


caſes in- the eccleſiaſtical courts, yet they are but leges ſub 


gravieri lege ; and the common laws of this kingdom have | 
ever obtained and retained the ſuperintendency over them, 


and thoſe „na ſuperioritatis before mentioned, for the hon- 
our of the King and the common laws of England. For 

ad ſtatutes of the realm have preſcribed to the 
eccleſiaſtical courts their bounds and limits, ſo the courts 
of common law have the ſuperintendency over them to 
keep them within the limits of their juriſdiction, and to 


Judge and determine whether they have exceeded thoſe li- 


mits or not; and in caſe they do exceed their 'bounds, 


the courts of common law will iſſue their prohibitions to 


reſtrain them, directed either to Gn or party, of 
their juriſdictions, 


the judge that 2 it, are puniſhable in the courts of 
common law ; ſometimes at the ſuit of the king, ſome- 


— 


and pre- 


56 


ing, and ſpirit; 8 the lord chief juſtice 
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times at. the ſuit of the party, and ſometimes at the ſuit 


of both, according to the variety and circumſtances of 
the caſe, 


Laſtly, that the common law, and the judges of the 


courts of common law, have the expoſition of ſuch ſta- 


tutes or acts of parliament, as concern either the extent 
of the juriſdiction of thoſe courts, or the matters de- 


pending before them. And therefore if thoſe courts ei- 


ther refuſe to allow theſe acts of parliament, or expound 
them in any other ſenſe than is truly and properly the ex- 
potition of them; the king's great courts of the common 
law (who next under the king and his parliament have 
the expoſition of thoſe laws) may prohibit and controll 
them. Hale's Hift. Com. L. 41. 1 Hale's Hift. Pl. Cr. 408. 


After all, it is humbly ſubmitted, whether there doth 
not appear to be ſome kind of prejudice, even in this 
great and good man, whenever he touches upon the ec- 
cleſiaſtical juriſdiction, And the like may be obſerved 


of two other very great men, who (in like manner as 


lord Hale) ſuſtained the office of lord chief juſtice of 
England, in their reſpective ages, with ings learn- 

oke, and 
the lord chief juſtice Holt, The truth is, this ſeeming 
byaſs in them all was owing in a great meaſure, to the 
ſpirit of the times in which they were reſpectively edu- 


cated ; herein the conteſts between the two juriſdic- 


tions were violent, and carried on with obſtinacy on both 
ſides. It is the glory of the preſent age, that theſe fer- 


ments have at length ſubſided. Learned men can now 


differ in opinion, without bitterneſs and mutual reproaches; 
and the ſeveral diſcordant parties have been inſtructed to 


live together in a mutual intercourſe and communication of 


good offices. Perfecution hath departed to its native hell; 
and fair benevolence hath come down from heaven. The 
diſtinctions which were introduced during. the plenitude 
of papal power have fallen away by degrees; and we ſhall 
naturally recur to the ſtate wherein popery took us up, 
in which there was no thwarting between the two juri 
dictions, but they were amicably conjoined, affording mu- 
tual help and ornament to each other “. | 


Courts in the church or church yard, See Church, 
108 | | Curates, 


® It may not be amiſs to take notice in this place, amongſt 
othe? means of producing the aboveſaid deſirable effect, of the in- 
| | | ſlitution 


Curates. 


O far 14 churches or chapels which fall under this 
title are donative, and to be conſidered as ſuch; is 


treated of under the title Donative. a 
Curate 


4. * A * 1 


— 
1 


ſtitution by the late Mr Viner of a profeſforſhip of the common 
law within one of our univerſities ; which naturally will conduce 
to promote a more intimate connexion between the fludents of 
the ecclefiaſtical and temporal laws, and (as Dr Blackſtone ex- 


preſſeth it) “by extending the pomoeria of univerſity learning, 


« and adopting (as it were) a new tribe of citizens within their 
« philoſophical walls, will intereſt a very numerous and very 
«4 powerful profeſſion in the preſervation of their rights and li- 
a dan +. Ye | . 

And here one cannot refrain from congratulating that learned- 
body, on the choice of their profeſſor at the firſt ſetting forward 
of this eſtabliſhment ; in whom are united qualities which ſeldom 
concur in one perſon, ſuch as, application and genids, ſolidity 
and vivacity, attention to dates and figures and a conſummaie 
elegance of compoſition z who can enliven the relicks of anti. 
quity, and render the drieſt ſubjects of the law not only uſeful 
þut entertaining. 

Mr Viner dedicated his whole life to the ſervice of the publick, 
in compiling a digeſt of the common lawz which, after the labour 
of above half a century, he had the happineſs to live to publiſh, 
in two and twenty volumes in folio : and hath provided, out of 
the profits of his benefaction to the univerſity, that the ſame ſhall 
be continued from time to time, as occaſion ſhall require, at pro- 


per intervals. For the effectual performance whereof, it may be 


requiſite, and will beſt anſwer Mr. Viner's benevolent intention, 
not barely to inſert under their proper titles ſuch caſes as ſhall 
happen to be adjudged in time to come, but deliberately to re- 
examine ſuch whole titles reſpectively. It is aſtoniſhing, that 
one man could perform what Mr. Viner hath done; but it would 
be much more aſtoniſhing, if ſuch a work ſhould at once be per- 
fectly finiſhed in all its parts; and it is not to be ſuppoſed, but that 
a number of men, attending reſpectively to detached branches, 
would rende: the performance more compleat, This is a taſk, 
which Mr Viner ſeemeth to have reſerved for future proficients 
under his own inſtitution, In order to render the book ſo ſuffi» 


Cient, as to ſuperſede the neceſlity of having recourſe to the ori- 


ginals from whence it is extracted ; it ſeemeth even yet to be 


+ IntroduQory leQure, page 47. 
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Curate is a word of ambiguous ſignification ; ſome- 
times, and moſt properly, it denoteth the incumbent in 
eneral who hath the cure of ſouls ; but more frequently 
it is underſtood to ſignify a clerk not inſtituted to the 
cure of fouls, but exerciſing the ſpiritual office in à pa- 


riſh under the rector or vicar : And in this latter ſenſe it 


is treated of in this place. 
Of ſuch curates there are two kinds: firſt, temporary, 
who are employed under the ſpiritual rector or vicar, ei- 
ther as affiſtant to him in the ſame church, or executing 
the office in his abſence in his pariſh church, or elſe in a 
chapel of eaſe within the ſame pariſh belonging to the 
mother church; the other, by way of diſtinction called 
perpetual, which is, where there is in a-pariſh neither 
ſpiritual rector nor vicar, but a clerk is employed to of- 
Keiate there by the impropriator. 

There are many things common to theſe ſeveral kinds 
of curates, and other things peculiar to each; as will ap- 
pear in the following ſections. 


1. When by long uſe and cuſtom parochial bounds 


inch became fixed and ſettled, many of the pariſhes were {till 
I 


ſo large, that ſome of the remote hamlets faund it very 
inconvenient to be at ſo great a diſtance from the church ; 
and therefore for the relief and eaſe of ſuch inhabitants, 
a method obtained of building private chapels or oratories, 
in which a cäpellane was ſometimes endowed by the 
lord of the manor, or ſome other benefactor, but gene- 
rally maintained by a ſtipend from the pariſh prieſt, Ken. 


Par. Ant. 587. 


hh 


— 


too ſhort : If conſidered only as an index,direQing to the origi- 


nals for further ſatisfaRion ; it needeth not to be fo long. And 


perhaps a work of a leſs diſcouraging ſize, extracted from the 
Whole, might be of more general uſe to all but profeſſed law- 
vers. And this ſeemeth to have been at firſt Mr Viner's deſign ; 
tending only a republication of Roll's abridgment, together 
with the caſes ſince adjudged, which multiplied upon him more 
than in theory could have been imagined. And this hath been 
an accidental hindrance to the perfection of Mr Viner's work: 
By adhering ſcrupulouſly to Roll's general titles and reſpective 
ſuddiviſions, the book is rendered leis intelligible, than if upon a 
eneral proſpect of the materials the author had purſued that me- 
thod, which his own judgment and the natural order of things 
would have TS. And the inconvenience is the greater, 

in that as yet there is wanting a general index to the _ 
ut 


Curates. 


But ip order to autharize the erecting of a chapel of 
eaſe, the joint conſent of the dioceſan, the. patron, and 


the incumbent (if the church was full) were all required. 


Ken. Par. Ante 585. 


2: The origin of perpetual curacies was thus: By the Origin of perpe- 
ſtatute of the 4 H. 4. c. 12. it is enacted, that in every þ tual Curacies, 


appropriated there nail be à ſeculdir priſon ordained vicar per- 


fetual, canenically inſtitut and inducted, and couenably en- 


dawed by the diſcretion of the ordinary. 

But if the — was given ad menſam manachorum, 
and ſo nat appropriated in the common but granted 
by way of union pleno jure; in that caſe it was ſerved by 
a temporary curate belonging to their own Houſe, and 
{ent out as vecaſion required. The like liberty, of not 
appointing a perpetual vicar, was ſometimes granted by 
diſpenſation, in benefices not annexed to theit tables, in 
conſideration of the poverty of the houſe, or the nearneſs 
of the church. But. when ſuch appropriations, together 
with the charge of providing for the cure, were tranſ- 
ferred (after the diſſolution of the religious houſes) from 
ſpiritual ſocieties to ſingle lay perſons, who were not ca- 
pable of _——— by themſelves, and who by conſe- 
quence were obliged to nominate ſome particular perſon 
to the ordinary for his licence to ſerve the cure; the cu- 
rates by this means became ſo far perpetual, as not to be 
wholly at the pleaſure of the approptiator, nor zgemovable 
but by due xevocation of the licence of the ordinary. 
Gibſ, 819. | 


3. The appointment of a curate to officiate under an Apointment of 
incumbent in his own church, muſt be by ſuch incum- <= 


2 nomination of him to the biſhop, in this or the 
e form : 


To the right reverend father in god Charles lord bi- 


„ ſhop of Carliſle, Theſe are to certify your lord» 
« ſhip, that I J. B. rector, [or, vicar] of in the 
county of ——— and in your lordſhip's dioceſe of 
, do hereby nominate and appoint C. D. te 
perform the office of a curate in my church f 
** aforeſaid ; and do promiſe to allow him the yearly ſum 
of — for his maintenance in the fame; humbly 
** beſeeching your lordſhip to grant him your licence to 
« ſerve the ſaid cure, In witneſs whereof I have here» 
* unto ſet my hand and ſeal, the day of ———, in 
* the year of our lord.“ 


The appointment alſo of a curate in a chapel of eaſe 
ſeemeth moſt properly to belong to the incumbent of the 
E 3 mother 


n 
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mother church, who is inſtituted to the cure of ſouls 
throughout the whole pariſh; and who therefore in ſuch 
caſe may himſelf ſerve in the chapel, as well as his cu- 
rate or chaplain (unleſs it be in the caſe of augmentation 
by the governors of queen Anne's bounty, as will appear 
afterwards), 

- But by agreement (of the biſhop, patron, and incum- 
bent) the inhabitants may have a right to elect and no- 
minate a curate. Otherwiſe, the ancient cuſtom was, 
that he was either arbitrarily appointed by the vicar; or 
by him nominated to the rector and convent, whoſe ap- 
probation did admit him; or was nominated by the in- 
habitants (as founders and patrons) to the vicar, and by 
him preſented to the ordinary; for cuſtom herein was 
different: ſometimes a curate was to be preſented by the 
patron of the church to the vicar, and by him to the 


archdeacon, who, was then obliged to admit him; at 


ather times the lord of the manor did preſent a fit per- 
ſon to the appropriators, who without delay were to give 
admiſſion to the perſon ſo preſented. Par. Ant. 


58g. . 
la the caſe of Herbert and others againſt the dean and 
chapter of We/tminfler and Dr Broderick, H. 1721. Upon 


the plague which happened in the year 1625, the church- 
yard of St aa Dt Weſtminſter not being large enough 
to bury the dead pariſhioners, the inhabitants of that 
part of the pariſh, which now reſorts to the new chapel 
built there, petitioned the dean and chapter of Weſt. 
minſter (who were lords of the manor) to grant them a 
waſte piece of ground to bury their dead, which ac- 
cordingly the dean and chapter did under their ſeals; 
and it was ſolemnly conſecrated, Afterwards theſe inha- 
bitants were at the charge of building a chapel there, 
having firſt obtained a royal licence for that purpoſe. 
The veſtrymen and chapelwardens had ever ſince the year 
1653 elected the miniſters who were to preach there ; 
but now the dean and chapter of Weſtmintter claimed a 
right to name the miniſter who ſhould preach and do 
divine ſervice in this chapel. On a bill brought to ſettle 
the right of nominating the parſon of this chapel : By 
Macclesfield lord chancellor; When the dean and chap- 
ter gave this ground, they did not reſerve any power to 
nominate the preacher ; and the inhabitants of the chapelry 
were at the expence of building the chapel, Now the 
building and endowing of the church was what at the 
common law originally intitled the patron to the, patron- 


_ , 
430.4 


age. Here the inhabitants built the chapel, and (as ap- 
pears) by the pew money have endowed it. It -is not 
reaſonable to ſay that the dean and. chapter, as parſon 


appropriate, haye a right to ſupply every chapel built 


within the pariſh with a preacher. It would be an ex- 
pence and hardſhip upon them to be obliged ſo to do: 
neither ought jt to be at their election to ſupply it. For 
ſuppoſe I build a chapel in my houſe for my ſelf or my 


next neighþour, can the parſon name one to preach there? 


T think not. And it will make no alteration, if the cha- 
pel which I build in my own ground be intended for the 
uſe of twenty neighbours beſides my own family. 
But afterwards, on the hearing, the court decreed, that 
the right of nomination of the miniſter did belong to the 
dean and chapter, 1 P. Will. 773%. LE | 

The form of a nomination to a chapel of eaſe (as alſo 
to a perpetual curacy) may +e to this effect: To the 
right reverend father in god ——— lord biſhop of 
* ——— A, B. of-——&c, ſendeth greeting. Where- 
&© as the curacy of in the county of 
and dioceſe of —=— is now void by the death of C. 
* D. laſt incumbent there, and doth of right belong to 
my nomination : Theſe are humbly to certify your 
&« lordſhip, that I dv nominate E. F. clerk, to the cu- 
&* racy aforeſaid ; requeſting your lordſhip, to grant him 
« your licence for ſerving the ſaid cur. In witneſs 
« whereof I have hereunto ſet my hand and ſeal, the 
* — — day of in the year of our lord — —.“ 


It is not neceſſary to prevent a lapſe, that the appoint- 


ment be within ſix months: For it the patron of a cu- 
racy do not nominate a clerk, there can be no lapſe ther - 


of (except in the caſe of having received the augmenta- 


tion, as will appear afterwards) ; but the biſhop may 
compel him to do it, by ſpiritual cenſures, 1 1n/?. 344. 
Gibſ. 819. 
thi, = declared to be law, in the caſe of Fairchild 
and Gayre, with regard to donatives ; becauſe though the 
church is exempted from the power of the ordinary, yet 
the patron is not: and it holds much more ſtrongly in 
the caſe of curacies, where both church and patron are 
ſubject to the ordinary's juriſdiction, and where therefore 
he may likewiſe ſequeſter the profits, and appoint another 
to take care of the cure, till the patron ſhall nominate 
a fit and proper clerk, C/. 819. 
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4. The following caſe was moved as of à donati ve, 
but it ſeems clearly to have been only a chapel of eaſe 
under the mother church, both from the vicar and alſo 
the inhabitants claiming the right of nomination, and 
eſpecially from the biſhop's licence being obtained (which 
is contrary to the nature of a donative), But it was moved 
as of a donative probably becauſe the caſe of a donative in 
that particular is ſomewhat ſtronger than that of a mere 
chapel of eaſe, It was thus: T. 33 C. 2. K. and Blaser. 
A mandamus was moved for to be directed to one 8a- 
mued Blooer, a pariſhioner of Matheld in Staffordſhire, 
and an inhabitant of the chapelry of Calton within that 
pariſh (who had turned Mr, Willam Langley the curate 
of that chapel, out of it, after he had been eleven weeks 
in poſſeſſion, and locked it up,) commanding him to re- 
ſtore the ſaid William Langley, clerk, to the place and 
office of curate of the ſaid chapel, It appeared that this 
chapel is endowed with lands : And that the inhabitants 
of four different pariſhes contribute to the repair of it. 
The curate of it has a ſtipend, Mr. Evans, the vicar 
of Matfield, ſwore in his affidavit, that he believes 
he has the right of nomination to it, and that it has been 
exccuted, and that Mr, Langley is appointed and nomi- 
nated by him, But there were contrary affidavits, where- 
in the deponents ſwear, that they believe the right of 
nomination to be in the inhabitants. It appeared that 
Mr. Langley had a licence, On ſhewing cauſe againſt 
iſſuing the mandamus, it was urged, that this chapel is a 
donative ; and as the particular nature of it was not ſtated, 
it muſt be conſidered as only a private chapel, and not 
as a public office ; and conſequently no mandamus will 
lie, Beſides, the right of nomination is not eſtabliſhed, 
The vicar only ſwears, that he believes he has the right 
of nomination ; which is contradicted by the adverſe af- 
fidavits, And if it were not, yet a vicar has nothing to 
do with a donative. The caſe was mentioned of Preſ- 
cot * of Mancheſter college, reported in 2 Strange 
797. But there were letters patent: The college was 


; of the foundation of the crown : The ground of the 
- court's interpoſing in that caſe was, becauſe there was 
no other remedy, This man may have another remedy : 


He may bring an ejectment for the farm, which he ſays 
32 to him as curate of this chapel; or he may have 
his action of treſpaſs. Every vicar might as well come 
for a mandamus to be reſtored, as this man. On the 
other hand, it was argued, that this was an office that 
voncerned the public, and therefore a mandamus * 

1 | ic 


Curates. 


lie to reſtore to it. A mandamus will lie to reſtare even 
a ſexton, or a pariſh clerk, It dbth not appear that this 


is a donative, But i it be, yet no licence is neceſſary in 


caſe of a donative, tho' in the caſe of a perpetual curacy 
it is neceſſaty, And it is no objection to ay, that he 
hath another remedy, if he be intitled to this. The 
counſel on the other fide (againſt the mandamus) ob- 
ſer ved, that pariſh clerks and ſextons are temporal officers ; 
whereas this is eccleſiaſtical: And a vicar or rector may 
juſt as well apply for a mandamus as the chaplain of a 
donative, ——— By lord Mangheld chief juſtice : This 
is a mere temporal queſtion, Jy objectlons have been 
offered againſt making the rule abſolute : The firſt was, 
That there is no ſufficient ground for aſking a mandamus. 
470 ut this chaplain hath n an appointment, and 
a licence; and was in quiet poſſeſſion for eleven weeks. 
Second objection: That he has not the right; for the no- 
* is not in the vicar, but in the inhabitants. An/; 
e cannot try the merits upoh affidavit. He claims a 
right, tho? it is litigated ; and that is ſufficient for the 
reſent purpoſe. Third objection: That even ſuppoſin 
bit to have a title, and to have been in poſſeſſion, an 
turned out of it; yet he ought not to be aſſiſted by way 
of mandamus, but be left to his ordinary legal remedy, 
by ejectment or an action of treſpaſs, Anſ. A manda- 
mus to reſtore is the true ſpecific remedy, where a per- 
ſon is wrongfully diſpoſſeſſed of any office or function 
which draws after it temporal rights 4 in all caſes where 
the eſtabliſhed courſe of law hath not provided a ſpecific 
remedy by another form of proceeding, as ft hath pro- 
vided in the caſe of rectories and vicarages. Here are 
lands annexed to this chapel, which belong to the chap- 
lain in reſpect of his function. If the biſhop had re- 


fuſed without cauſe, to licence him, he —_ have had a 


mandamus to compel the ordinary to grant him a licence. 


He is now turned out of the chapel and every thing be- 


longing thereto, by force. It is ſaid ; He may bring an 
N or an 2Aion of treſpaſs, I am not 4 that he 
could. It doth not appear that the legal property is in 
bim. On the contrary, it it certain that jt is not. 

might originally be in feoffees, Thoſe feoff2es may not 
have been regularly continued, It may be impoſſible to 
find the heir of the ſuvivor. If they have been continu- 
ed, the preſent fcoffees may refuſe to let Mr. Langley 
make uſe of their names. Neither of theſe actions, if he 
could bring them, would be a ſpecific remedy. In the 
one, he might recover damages; in the other, he might 
recover 
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recover the land: But by neither would he be reſtored to 
his pulpit, and quieted in the exereiſe of his function and 
office, And the rule was made abſolute for a mandamus, 
No return was made to it : but the parties agreed to try 
the merits in a feigned iſſue, 

Note. Upon this caſe being afterwards mention- 
ed, The court took occaſion to ſay, that they had re- 
conſidered the point, and weighed all the principles and 
authorities applicable to it; and were fully ſatisfied that the 
propereſt and moſt effectual method of trying the right 
to officiate in ſuch chapels, whether it depended upon 
nomination or election, was by mandamus. Burrow 
Mansf. 1043. 

5. To every of theſe ſeveral kinds of curates, the ordi- 


| nary's licence is neceſſary, before he ſhall be admitted 


to officiate, 

For by Can, 48. No curate or miniſter ſhall be per- 
mitted bs ſerve in any place withot examination and 
admiſſion of the biſhop of the dioceſe, or ordinary of the 
place having epiſcopal juriſdiction , under his hand and 
ſeal ; having reſpect to the greatneſs of the cure, and 
meetneſs of the party. 

In order to which, | 

(2) He muſt produce his nomination in form afore- 
ſaid, | | ; Fe 

(2) Then it muſt appear in the next place, that he is 
in holy orders; of deacon at leaſt, if he is to be licenſed 
to be an aſſiſtant curate : and of prieſt, if he is to be li- 
cenſed to a perpetual curacy, for by the 13 & 14 C. 2. c. 
4. / 14. no perſon ſhall be admitted to any benefice or ec- 
cleſiaſtical promotion before he ſhall be ordained prieſt ; and 
it is the more neceſſary in this caſe, becauſe he is the ſole 
incumbent in the i ea by the ſame ſtatute until he 
ſhall be ordained prieſt he ; not conſecrate the ſacra- 
ment of the lord's ſupper, Which words benefice or pro- 
motion do alſo extend to all chapels of eaſe which have re- 
ceived the augmentation of queen Anne's bounty; for by 
one of the ſtatutes of augmentation (as will appear after- 
wards) it is expreſsly declared, that they ſhall from thence- 
forth, that is, from the time of ſuch augmentation, be 

perpetual cures and beneficgs. 5 

nd this muſt appear to the ordinary, either of his own 
knowledge, or by lawful teſtimony, 

Thus by a conſtitution of archbiſhop Reynold: V 
perſon ſhall be admitted to officiate, until proof ſhall firſt be 
made of his lawful ordination, Lindw. 47. And 

n 


Curates. 


And by a conſtitution of archbiſhop Arundel : No eu» 
rate ſhall be admitted to 77 75 in any dioceſe, wherein he was 
not born or ordained, unleſs he bring with him his letters of 
erders, Lind. 48. 

(3) By the ſame conſtitution of archbiſhop Reynold : 
No perfor ſhall be admitted to officiate, until proof ſhall firſt be 
made of his good life and learning. Lind 47: | 
And by the aforeſaid conſtitution of archbiſhop Arun- 
del: No curate ſhall be admitted to officiate in any dioceſe, 
wherein he was not born or ordained, unleſs he bring with him 
letters commendatory of his dioceſan, and alſo of other biſhops in 
whoſe dioceſes he hath continued for any conſiderable time; which 
letters ſhall be cautious and expreſs with regard to his morals 
and converſation, and whether he be defamed for any new opi- 
nions contrary to the cathalick faith or good manners, Lind. 
48. : + 
And by the Can. 48. J the curates remove from one 
dioceſe to another, they ſhall not be by any means admitted to 


ſerve, without 3 in writing of the biſhop .of the dioceſe, 


or ordinary of the place having epiſcopal juriſdiftion, from 
whence they came, of their honeſty, ability, and conformity to 
the eccleſiaſtical laws of the church of England. | 
All which is agreeable to the rule of the ancient canon 
law, which requireth, that no clergymen ſhall be received 


in another dioceſe, without letters. commendatory from 


the biſhop of the dioceſe from whence he removed. Gib). 


(4) He muſt take the oaths of allegiance and ſupre- 
macy : for -4 the 1 Elix. c. 1. and 1 I. c. 8. every 
perſon who 
aſtical benefice, promotion, dignity, office, or miniſtry, 
{ſhall before he take upon him to receive exerciſe ſupply 
or occupy the ſame, take the ſaid oaths before ſuch per- 
ſon as ſhall have authority to admit him. 

(5) Such of the ſaid eurates as are admitted to a bene- 


fice with cure (as all perpetual curacies are), ſhall ſub- 


ſcribe the articles of religion agreed upon in convocation. 
in che year 1562, as rectors and vicars upon their inſti- 
tugion, by the 13 Ez. c. 12. / 3. | 
6) By Can. 36. No perſon ſhall be ſuffered to preach, 
to Patechiſe, or to be a lectarer, in any pariſh church, 
ch4pel, or other place; except he ſhall firſt ſubſcribe to 
the three articles ſpecified in the ſaid canon, concerning 
th,eking's ſupremacy, the book of common prayer, and the 


' Ufiirty nine articles of religion. 


And by Can. 37, None who. hath been licenſed to 


/ preach, read lecture, or catechiſe, and ſhall afterwards 


2 com * 


all be promoted to any ſpiritual or eceleſi- 
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come to refide in another dioceſe, ſhall be permitted there 
to preach, read lecture, catechiſe, or adminiſter the ſacra- 
ments, or to execute any other ecclefiaſtical function, by 
what authority ſoever 4 be thereunto admitted ; unleſs 
he firſt conſent and ſubſcribe to the three articles before- 
mentioned, in the preſence of the biſhop of the dioceſe 
wherein he is to preach, read lecture, catechiſe, or admi- 
niſter the ſacraments as aforeſaid. 

(7) Alſo every curate, lecturer, and every other perſon 
in holy orders, who ſhall be incumbent or have poſſeſſion 
of any eccleſiaſtical promotion, curate's place, or lecture, 
ſhall at or before his admiſſion ſubſcribe the declaration 
of conformity to the liturgy of the church of England as 
it is now by (i eſtabliſhed, before the biſhop or ordinary 
of the dioceſe, or before his vicar general, chancellor, or 
commiſſary; and if it is a pariſh church in which he is 
to officiate, he ſhall receive a certificate from them of ſuch 
fubſcription, to be read by him in the ſaid church after- 
wards. 13&@ 14C. 2. c. 4. 15 C. 2. c. 6. 1H. ef}. 


I. c. 8. 


By the eleventh article of archbiſhop Wake's injune- 
tions {which are inſerted at large under the title Pybina- 
tion) it is required, that in 4 to be granted to 
ſerve any cure, the ordinary ſhall cauſe to be inſerted, 
after the mention of the particular cure provided for by 
ſuch licence, a clauſe to this effect, or in any other pariſh 
within the dioceſe, to which ſuch curate fhall move with the 


conſent an 
frer 6, Alfo after licence obtained, there are ſeveral requi- 
ſites to be performed; which are as follow: 


(1) It ſeemeth that they ſhall take the oath of canoni- 
ea] obedience, if thereunto required. IT'hus by a conſti- 
tution of archbiſhop Winchelfea : To curates received to of- 


fieiate in any church, it ought to be injoined in virtue of their 


obeilience, they duly attend on fundays and holidays, and 
other days when divine ſervice ts to 1 performed ; — there- 
we do injoin, that oath ſhall be adminiſtred and mad" at 
their admiſſion. And we do injoin that they ſhall alſo mile 
oath, that they will not injure the reftors, or vicars, and go- 
wtrnors of the churches or chapels wherein they ſhall A: 
but that they will humbly obey them, and give them due rebe- 
rence, Lindw, 70. 


And thereupon wwe av injoin that onth ſhall be admiuiſtrea'} 


” 


But this, not of neceſiity (ſaith Liudwood); but only it 
| the 
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the rector or vicar ſhall ſee cauſe, as if the curate ſhall 
ſhew tokens of ſtubbofnneſs or diſobedience, Id. 


Shall be adminiftred] By ſuch rector, vicar, or other 
governor of the church. Id. | 


And made] By the curate, at his entrance or admiſſion. 
Id. 


Governors of the churches] That is, ſuch as are neither 
tectors nor vicars; as deans, provoſts, maſters, wardens, 
and ſuch like, 1d. | 


And give them due reverence) In the common in- 
Rances of ſubordination and refpect; and alſo in per- 
forming the uſual ſervices in the publick worſhip of god. 
Lindw. 71. | 

And by another conſtitution of the ſame archbiſhop : 
Stipendiary prieſts, who ſhall celebrate the divine offices, ſhall 
not receive any oblations, portions, obventions, perquiſites, tren- 
tals, or any part thereof, eſpecially oblations for the bodies of the 
dead when brought to the church to be buried, without licence of 
the rectors or vicars of the churches where they. ſhall officiate ; 
nor in any manner carry them away to the prejudice of the rec- 
tors or vicars of the churches aforeſaid or of their ſubſtitutes, left 
they incur the ſentence bf the greater excommunication in that le- 
half ordained. And the ſaid prieſts on the ſunday or holiday after 


their admiſſion, hall ſony before the rectors, vicars, or their 


deputies, during the ſolemnity of the publick worſhip, (or otherwiſe 


before the ordinaries of the reſpettive places,) looking upon the 


holy books there lying open, that they will in no wiſe do any da- 
mage or prejudice to the churches or chapels parochial wherein 
they perform divine ſervice, or to the rectors or vicars thereof, 
or to thoſe who repreſent them, or who have intereſt therein, as 
to the oblations, portions, obventions, perquiſites, trentals, or 
other rights whatſoever, or howſoever called; but that as much 


as in them lieth, they will ſecure and preſerve them from damage 


in all and ſingular the premiſſes. And the ſaid priefts ſhall di- 
fo ſpecially ſwear, that they will by no means raiſe, 1 or 
foment hatred, ſcandal, quarrels and contentions, between the 
rector and pariſhioners ; bit that as much as in them lieth they 


will promote and preſerve concord between them. And the ſaid 


priefts ſhall not preſume to celebrate divine ſervice in ſuch 
ehurches or- chapels until they ſhall have taken the oath in form 
aforeſaid ; provided that the rectors or vicars or others aforeſaid 

Il require them ſo to be fivorn + and if they ſhall preſume to 
celebrate divine ſervice in the place ſo forbidden ta them con- 
bition ; they ſhall thereby incur irregularity, 


Blutes 
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beſides the othir' penalties which" the canons infft upon the 
breakers of holy conſ/litutions. And if the aforeſaid curates, bes 
ing ſo ſworn as 5 before a competent judge, ſhall be con- 
vitted by lawfu prof of having broken their oath ; they ſhall be 
intirely removed, and as perjured perſons ſhall be interdicted from 
the celebration of divine offices, until they ſhall be canonically diſ- 
pen ſed withal, And the jaid rectors or vicars, or their depu- 
ties, ought affably to receive the oaths aforeſaid ; and keep in 
their churches @ written copy of the premiſſes and other things 
ordained in that behalf. Lind. 110. 


Stipendiary prieſts] This conſtitution ſeemeth to have 
been intended, not with reſpect to curates in general, but 
only ſuch of them as had ſalaries appointed by particular 
founders, for praying for the ſouls of them and their 
friends or poſterity : for ſuch were the ſtipendiary prieſts ; 
who officiated in chantries founded and endowed for the 
purpoſes aforeſaid, 


Perquifites] Denarios pro requeſtis; or, as it is after- 
wards expreſſed in this conſtitution, denarios perguiſites : 
that is, pence given for prayers for departed ſouls in the 
offices of the church. Fohnſ. Winch, 

On the ſunday or holiday after their admiſſion] By the rec- 
tor or vicar or their deputies. Lind. 110. 


Shall fwear before the rectors, vicars, or their deputies] By 
which deputies are meant pariſh prieſts, or others whom 


in their abſence they have deputed to be their agents or 


proctors. Lind. 111. 


Or who have intereſt therein] As their farmers, or per- 
ſons who have a right to a certain portion of the obven- 
tions, Lind. 111, | 

2) By the 13& 14 C. 2. c. 4. Every perſon who 
ſhall be put into any eccleſiaſtical promotion ſhall within 
two months (or in caſe of impediment to be allowed by 
the ordinary, then within one month after ſuch impedi- 
ment removed,) in the church or chapel belonging to his 
ſaid promotion, read the morning and evening prayers, 
and declare his aſſent thereunto; on pain of deprivation 
ipſo facto. | 

(3) He muſt alſo within two months, or at the time 
when he reads the morning and evening prayers as afore- 
ſaid (on the like pain of deprivation ipſo facto) read and 
aſſent to the thirty nine articles, if it be a place with 
cure ; becauſe, altho' it is ſaid in the ſtatute of the 13 

| Elia. 


Curates. 


Fliz. c. 12. that this is to be done in two months after 


induction, and in the caſe of curates there is no induction, 


yet when the having cure of ſouls is the foundation of 
reading and aſſenting, wherever there is cure of ſouls the 
induction may be well interpreted of any actual poſ- 
ſeſſion whatſoever. Watſ. c. 15. 13 El. c. 12. 23 G. 
2. c. 28. 


(4) Alſo by the aforeſaid ſtatute of the 13 & 14 C. 2. 


c. 4. Every curate, lecturer, and wy other perſon in 
holy orders, who is incumbent or in poſſeſſion of any ec- 
cleſiaſtical promotion, curate's place, or lecture, ſhall 
within three months after his ſubſcription as aforeſaid of 
the declaration of conformity, in the pariſh church where 
he ſhall' officiate as aforeſaid, read the ordinary's certifi- 
cate thereof and again make the ſame declaration ; on 
pain of deprivation ipſo facto (except there be ſome law- 
ful impediment, allowed and approved by the ordinary, 
236. 2. e, 4. 

And what was ſaid concerning induction under the laſt 
head ſeemeth equally applicable to the words pariſp church 
in this place; namely, that in caſes where ſubſcription 
of the Ea before the ordinary was neceſſary, the 


ſame neceſſity ſhall continue for publickly reading the 


certificate of ſuch ſubſcription, and making again the ſame 
declaration, whether it be ſtrictly in the paryh church, as 
is the caſe of perpetual curates, or in a chapel of eaſe aug- 
mented (which by the ſtatute hereafter following is 

a perpetual cure), 

(5) Finally, by the 1 G. ff. 2. c. 13. and 9G. 2. c. 20. 
All eccleſiaſtical - perſons ſhall, within ſix months after 
their admiſſion to any eccleſiaſtical preferment benefice 
office or place, take the oaths of allegiance, ſupremacy, 
and abjuration, in one of the courts at Weſtminſter, or at 
the general or quarter ſeſſions ; on pain of being incapa- 
citated to hold the ſame, and of being diſabled to ſue in 
any action, or to be guardian, or-executor, or adminiſtru- 


tor, or capable of any legacy or deed of gift, or to bear 


any office, or to vote at an election for members of par- 
liament, and of forfeiting 500 1, 


7. By Can. 48. No curate or miniſter ſhall ſerve more None to ſerve 
mote than one 
church or chapel 

in one day. 


than one church or chapel in one def! except that cha- 
pel be a member of the pariſh church, or united there- 


unto z and unleſs the ſaid church or chapel where ſuch a 


miniſter ſhall ſerve in two places, be not able in the judg- 

ment of the biſhop (or ordinary of the place having epiſ- 

copal juriſdiction) to maintain a curate, _ 
« Of 


year of king Richard the fecond ; foraſmuch 4 


Curates. 
8. By a conſtitution of archbiſhop Iſlip, curater ſerving 
# cure ſhall be content with fix marks a year : But by a con- 


ſtitution of archbiſhop Sudbury, this is enlarged to eight 


marks, or their board and four marks, by reafon of the di fer- 
2 Ae timer, Lind. 240. „ 
Which conſtitutions, aſtho' become obſolete by the de- 
creaſe in the value of money, yet do inform vs in gene- 
ral of the proportion thereby intended, which is, that the 
curate ſhould receive double of what wpuld reaſonably pay 
for his board. From whence alfo we may collect in ſome 


* * the value of money at the time of the latter conſti- 
tution, th 


which was in the year 1378, being the ſecond 
Nad, Nen i he ordl- 


ime was 


haty price vf a man's board by the year at that 
eſtimated at four marks, e 

n theſe days, with reſpeR to aſſiſtant curates, who are 
to be paid by e incumbents that employ them z in order 
to prevent diſputes, it is uſual for the ordinary to require 
that a certain ſum be appointed in the noniination, accord- 
ing to the form above exprelled, 28 0 

And by the tenth article of archbiſhop Wake's direc- 
tions beforementioned, It Is required, that In the Inſtru- 
ment of licence granted to any curate, the ordinary do 


appoint him a ſuMelent ſalafy, according to the power 
ve 


in him by the laws of the church, and the particu- 

lar direction of the late act of parliament for the better 
maintenance of curates, 

Which act is that of the 12 An. „. 2. c. 12, and is for 


the curates of non-reſidents only; by which it is enacted 


us followeth : JY/hereat the abſence of beneficed mini/lers ought 


te be ſupplied by curates that are ſufficient and licenſed preachers, 


and no crates or miniſters ought to ſerve" in any place without 
the examination and admiſſion of the biſhop of the dioceſe, or or- 
dinary of the place, having epiſcopal juriſdiftion j but never- 


theleſs, for want of ſufficient maintenance and encouragement 0 
— ans, the th, way been be pup places meanly 75 


or or vicar having cure of 


plied: it is enatted, that if any 
ſouls, ſhall nominate and preſent any curate te the biſhop or or- 
dinary, to be licenſed or admitted 44 the cure of ſuch rector 
or vicar in his abſence ; the ſaid by 7 or ordinary, having re- 
gard to the greatneſi of the cure, and the value of the ecele/ia/t- 
real benefices of ſuch rector or vicar ſhall an or before the grant- 
ing ſuch ence, appoint by writing under bit hand and ſeal, a 


ſuffreient certain ſlipend or allowance, not exceeding 501, a year, 
nor leſs than 20 l. a year, te be paid or anſwered at ſuch times 


as he ſhall think fit, by ſuch rector or vicar to ſuch curate for 


his 


Curates. 


his ſupport and maintenance. And in caſe any difference ſhall 
ariſe between any rector or vicar and his curate touching ſuch 
flipend or allowance, or the payment thereof ; the biſhop or or- 
dinary, on complaint to him made, ſhall ſummarily hear and de- 
termine the ſame : and in caſe of negle# or refuſal to pay ſuch 
ſlipend or allowance, may ſequeſler the profits of ſuch benefice, 
for or until payment thereof. 

And in the faculty of diſpenſation of plurality, order is 
taken, that there ſhall be a reſiding curate, if the revenucs 
of the church will conveniently bear it, and that ſuch cu- 
rate ſhall have a competent and ſufficient ſalary, to be 
aſſigned by the proper ordinary at his diſcretion z or if he 
ſhall not take due care therein, then by the archbiſhop 
granting the diſpenſation, or his ſucceſſors, 

And by the ſtatute of the 13 K., c. 20. He who is 
curate to a pluraliſt, in that benefice on which the in- 
eumbent doth not moſt ordinarily.reſide, hath the prlvi- 
lege of leaſing that benefice reſerved to him only; but he 
forfeiteth his leaſe, if he be abſent above forty days in one 


ar, 
"Mo to the ſalaries of perpetual curates z whilſt the im- 

ropriations were in the hands of monks and other eccle= 
Raftieal perſons and bodies z the biſhop had power to al- 
certain, increaſe, or leſſen the ſalaries of theſe as well as 
other curates, as he had alſo of augmenting vicarages en- 
dowed, if he ſaw occaſion : but ſince theſe impropriations 
are fallen into the hands of laymen, this hath not been al- 
lowed, $0 that now, in effect, (Mr, Johnſon ſays) the 
impropriators have theſe cures ſerved by whom, and at 
what rates they pleaſe, 7% / £9, 

If the biſhop aſlign the ſalary, the curate's moſt effee- 
tual remedy Fr his pay, is to apply to the eccleſiaſtical 
court; for there, in default of payment, a ſequeſtration 
may be ſerved on the benefice : But if the curate have no 
licence, he cannot ſue in that court, 7% By, 

If he ſue for his ſalary at the common law, he muſt 
2 an agreement betwixt himſelf, and the ineumbent; 

ut in ſuch caſe he may be called upon to prove, that 
he made the ſubſcriptions and declarations before men- 
tioned, and otherwiſe qualihed himſelf as the law direéts. 


Jonſ 87. | 

1672. Pierſin and Athinſm, The plaintiſf, hav- 

ing a diſpenſation tor two benetices, agreed with the de- 

fendant to ſerve one of them for 221, a year. The de- 

fendant made his application to the biſhop to inlarge his 

ſtipend. The biſhop ordered, that the plaintiff ſhould al- 
Vol. II. wy low 
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low him 321 a year. The plaintiff paid him his 221 ac- 
cording to agreement, And the curate libelled in the 
ſpiritual court, for the addition made by the _ Up- 
on which the plaintiff moved for a prohibition, The cu- 
rate's counſel infiſted, that this being an allowance by or- 
der of the biſhop, was properly ſuable in the eccleſiMical 
court, Rut the court granted a prohibition, For there 
being a contract between the parties, the biſhop had no 
power to make any order: But if the curate had ſerved 
the cure, and made no agreement, then the biſhop ought 
to have allowed him what he thought reaſonuble, In the 
nature of a quantum merult. Nen. 70, 

„By the laſt article of archbiſhop Wake's direQions 
before mentioned it is ordered, that the biſhop do take 
eare as much as is poſſible, that whoſoever is admitted to 
ſerve any cure, do reſide in the pariſh where he is to ſerve ; 
eſpecially in livings that are able to ſupport a reſident cu- 
rate: ins where that cannot be done, that they do at leaſt 
reſide ſo near to the place, that they may conveniently 
perform all their duties both in the church and pariſh. 

And if the curate do not comply, the ordinary may 
withdraw his licence, 

10. By a conſtitution of Edmund, archbiſhop of Can- 
terbury : Wie admoniſb the rector of churches, that they ds 
nat endeavour to remove "ng r annual curates, without reaſon- 
able cauſe ; eſpecially if they be of honeſt converſation, and have 
— 4 teſlimony * Lind, — 7 


Without © wrong cauſe) Of which it ſeemeth that the 

be judge, who granted the licence; who 
may, at his diſcretion, diſplace ſuch curate, by with- 
drawing his licence, without formal proceſs of law. Fohn/, 
88. 

And as to perpetual curates ; theſe alſo are licenfed by 
the biſhop as well as others; and Mr Johnſon ſays, he 
is aſſured, that their licences do run in the ſame form, at 
leaſt in many places, with the licences of other curates, 
and particularly, to continue only during the biſhop's 
pleaſure: and yet for diſtinction ſake, they are called 
perpetual curates; and indeed, whatever power the bi- 
ſhops have in removing ſuch curates at pleaſure, yet it is 
ſeldom or never made uſe of, Fohnſ. 89. 

In the caſe of the curate of Orpington, H. 27 & 28 
C. 2. who was appointed by the impropriator, and li- 
cenſcd by the archbiſhop as ordinary, the court held, 
that being buta curate at will, and not inſtituted and in- 

ducted, 


Curates. 


ducted, he was not an incumbent within the ſtatute of the 
13 Bl. c. 10. nor liable to dilapidations. 3 Ke. * 
So in the caſe of , and Birch, H. to % ood 


- pretending to be curate in a chapel of eaſe in the pariſh 


of Preſton, ſued the vicar of the pariſh in the ſpiritual 
court, for the arrears of a penſion claimed by preſcrip= 
tion z and a prohibition was granted, unleſs cauſe ſhew- 
ed! for that the curate was removeable at the will of the 
arſon, and ſo cannot preſcribe, but his remedy mult be 
y quantum meruit, 2 Salk, 506. 
nd in the caſe of Price againſt Pratt and others, A. 
1729. The plaintiff Price preferred his bill as perpetual 
curate of Bovington, being a chapel annexed to the church 
of Hemel Hemſted in the county of Hertford, againſt the 
defendants inhabitants and occupiers of lands within the 


ſaid chapelry, He made his title under a nomination to 


his curacy in the year 1716 by the then vicar of Hemel 
Hemſted, who alſo gave him by the ſame inſtrument the 
ſmall tithes in Bovington, with power to ſue for them in 
his (the vicar's) name. He alſo ſet forth a licence to 
preach from the then biſhop of Lincoln : And alſo that 
upon the ſaid vicar's death, his ſucceſſor the preſent vicar 
in the year da ranted him a new nomination to this 
curacy expreſsly for life, with like power to ſue for the 
ſmall tithes in both their names: But tho' he took a ſe- 
cond nomination, yet that by the firſt, and the biſhop's 
licence, he was ſufficiently intitled to the tithes ; becauſe 
of ſuch nomination he became perpetual curate, But by 
the court : The bill muſt be diſmiſſed, for no title ap- 
pears in the plaintiff; for tho' a curate is appointed by a 
vicar, either generally, or expreſsly for life, yet ſuch apy 
8 is in its own nature revocable at the common 
aw, even without any cauſe aſſigned, and by the ecele- 


ſiaſtical law upon cauſe ſhewn ; fo that the plaintiff had 


not ſuch a permanent intereſt, as to claim any tithes. 
Bunb. 27 3. 

But notwithſtanding theſe adjudications, the principal 
point, whether theſe curates are revocable at pleaſure, 
ſeemeth not to have been fully conſidered upon ſolemn 
argument: but that they are ſo, ſeemeth to have been 
taken for granted ; and that, upon a principle which 
perhaps will not be admitted, namely, that at the com- 
mon law they are revocable without any cauſe affigncl 
for after they are nominated by the impropriator, and li- 
cenſed by the ordinary, it ſeemeth that they are not to be 
removed but for ſuch cauſe as would deprive a rector or 
ear. 
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With regard to ſuch of the perpetual curacies, as have 
been augmented by the 3 of queen Anne's boun- 
ty, there is no doubt, but by the act of parllament here 
next following, the curates thereof are not removable at 


pleaſure; and therefore the form of the licence in that, 


caſe at leaſt ought to be altered, 

And as to the reſt it ſhould ſeem, that ſuch curacies 
are beneficia ecclefiaſtica, Lord Coke ſays, Beneficium is a 
large word, and 1s taken for any eccleſiaſtical promotion 
or ſpiritual living whatever, (2, I. 29.) And in the 
caſe of Moſeley and Warburton, M. 9 M. it was ſaid by 


the court, that a prebend is an eccleſiaſtical benefice, (1 


Salk. 321.) And Dr. Gibſon, obſerving upon the afore- 
ſaid caſe of Word and Birch, where it was held that the 
curate was removable at the will of the parſon, and con- 
ſequently could not preſcribe; ſays, this is true of an 
aſhſtant curate to a reſident rector or vicar, but not of a 
curate properly ſpeaking, who has the curam animarum 
committed to him pro tempore by the biſhop, in the ab- 
ſence of the incumbent, (Gi. 896.) And in the caſe 
of perpetual curacies in particular, the court of King's 
bench will grant a mandamus to the biſhop to admit and 
licenſe a curate z which implies a right in the perſon no- 
minated to ſuch office or promotion : as was done by the 
court in the caſe of the dean and chapter of Carliſle, with 
reſpect to the curacy of St Cuthbert's; which caſe is ſet 
forth at large, under the title Deans and chapters. 

11. By the 1 G. ſt. 2. c. 10. [Yhereas the late queen 
Anne's bounty to the poor clergy was intended to extend, not 
only to parſons and vicars who came in by preſentation or colla- 
tion, inſtitution, and induction; but likewiſe to ſuch miniflers 
tobe come in by donation ; or are only ſtipendiary preachers or 
crates j moſt of which are not corporations, nor have a legal 
ſhreeeſfion, and therefore are incapable of taking a grant ar con- 
veyance of ſuch * angmentation as it intended by the 
fad bounty; and in many places it would be in the power » 
the door, impropriater, parſon, or vicar, to withdraw t 
allywance which was before paid to the curate of miniſter 


ferving the cure; or in eaſe of a chapelry, the incumbent of 


the mother abureh might reſuſe to emplry a curate and officiate 
there himſelf, and tele the benefit of the augmentation, whereby 
the maintenance of the curate won'd be ſunk inflead of being 
augmented; it tt enafted, that all ſuch charches curacies or 
chpelt which hell be at;gmented by the governo 7. the ſaid 
bounty Hall be from thenceforth perpetual cures and beneficer, 
and the minifter's duly gonitiagted and ticenſed thereunto bail be 

m 


Curates. 


in law bodies politiet and corporate and have tua ſuc- 
ceſfion, and A genre to — in perpetuity —— 8 
priaters or patrons of any augmented churches or donatives, and 
the reftors and vicars of the mother churches wherenunto ſuch 
augmented curacy or chapel doth appertain, ſhall be excluded 


te the miniſters officiating ſuch annual and other penſions and 
ſalaries, which by ancient cuſtom or otherwiſe, of right, and 
not 4 bounty, they were before obliged to pay. 
ud for continuing the ſucceſſion in ſuch augmented cures, 

hereby made perpetual cures and benefices, and that the ſame 
may be duly and con/lantly ſerved ; 4 they ſhall be ſuffered to 
remain void for fix months, they ſhall lapſe in like manner as 
preſentative livings, 

And by this ſtatute the augmented chapels being ex- 
pany made perpetual cures and benefices ; if the incum- 

nts of ſuch chapels have not before ſuch augmentation 
been qualified or qualified themſelves, according to the 
requiſites above ſpecified for perpetual curates, it may be 
adviſable, upon lach augmentation made, that they be 
nominated de novo, and then perform the ſeveral particu- 
lars within the times required: Which nomination may 
be in this or the like form; ; 

“To the right reverend father in god C. lord biſhop 
i of === A, B. of —-— gentleman, ſendeth greet- 
« ing. Whereas the curacy of the chapel of — in 
„the county of ——— and in your lordſhip's dioceſe 
ws is augmented, or ſhortly intended to be 
* augmented, by the governors of the bounty of the late 
% queen Anne, for the augmentation of the maintenance 
of the poor clergy ; by reaſon whereof it is requiſite 
* that a curate ſhould be duly nominated and licenſed 
“to ſerve the ſaid cure, purſuant to the ſtatute in that 
e caſe made: I the ſaid A. B, do hereby nominate C. D. 
* clerk, (the perſon employed by me in ſerving the ſaid 
« cure,) to be curate of the ſaid chapel of =— ; and 
« do humbly pray your lordſhip to grant him your 
© licence to ſerve the ſaid, cure, and to perform all di- 
* vine offices therein accordingly, In witneſs whereof, 
% have hereunto ſet my hand and ſeal, the — day 
4 of in the year of our lord “. Et 460. 


from receiving Fon by ſuch augmentation, and ſhall pay 


3 1 Dalmatſca. 
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Dalmatiea. 


Df: MATICA, was one of the ſacerdotal veſtments ; 


ſo called from its haying been at firſt woven in Dal. 
matia, Lind, 352. 


Darretn pꝛeſentment. 


N aſſiſe of darrein 4 or laſt pre ſentation, 
A lies when a man, or his anceſtors under whom he 
claims, have preſented a clerk to a benefice, who is inſti- 
tuted ; and — upon the next avoidance a ſtranger 
preſents a clerk, and thereby diſturbs him that is the real 
patron, In which caſe, the patron ſhall have this writ, 
directed to the ſheriff to ſummon an aſſiſe or jury, to in- 
quire who was the laſt patron that preſented to the church 
now vacant, of which the plaintiff complains that he is 
deforced by the defendant: And, according as the aſſiſe 
determines that queſtion, a writ ſhall iſſue to the biſhop, 
to inſtitute the clerk of that patron, in whoſe favour the 


determination is made, and alſo to give damages. 3 


Blackſt. B. 3. Ch. 16. 

But this courſe of proceeding is now become obſolete, 
and ſuperſeded by the writ of guare impedit : And the learn- 
ing concerning them both is comprehended under the 
title Advowſon. | 


Deacon. See D2dination. 
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OR the leaſes of deans and chapters, and of every 
F member of the chapter, in their ſole or aggregate 
capacity z ſee title Lcales. | 


I, Of 
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Deans and chapters. 


I, Of deans. 

II, 07 chapters, 

III. Of the ſeveral members of the chapter in their 
ſole capacity 1 as canons and prebendaries, 

IV, Of dean and chapter, at one body aggregats. 

V. Of deans of peenliars, 

VI. Of rural deans, 


J. 07 deans, 


1. There are four ſorts of deans and deanries ; of which Several kinds of 
and of whom the law of this realm taketh knowledge, deans, 


The fir/t is a dean who hath a chapter conſiſting of pre- 
bendaries or canons, ſubordinate to the biſhop, as a coun- 
eil aſſiſtant to him in matters ſpiritual relating to reli- 
gion, and in matters temporal relating to the temporalties 
of his biſhoprick : for ſeeing that it was impoſſible but 
that ſets ſchiſms and hereſies ſhould ariſe in the church, 
it was in chriſtian policy thought fit and neceſſary, that the 
burden of the whole church, and the government thereof 
ſhould not lie upon the perſon of the biſhop only ; and 
therefore it was thought neceſſary that every biſhop with- 
in his dioceſe ſhould be aſſiſted with a council, to con- 
ſult with him in matters of difficulty concerning religion, 
and deciding of the controverſies thereof; and alſo for the 
better ordering and diſpoſing of the things of the church, 
and to give their aſſent to ſuch eſtates as the biſhop ſhould 
make of the temporalties of his biſhoprick ; for it was not 
convenient that the whole power and charge thereof 
ſhould remain in any one ſole perſon only. The ſecond is 
a dean who hath no chapter, and yet heis preſentative, and 
hath cure Fl 2 he hath a peculiar, and a court where- 
in he holdeth eccleſiaſtical juriſdiction ; but he is not ſub- 
ject to the viſitation of the biſhop or ordinary ; ſuch is 
the dean of Battel in Suſſex, which deanry was founded 
by king William the conqueror in memory of his con- 
queſt; and the dean there hath cure of fouls, and hath 
ſpiritual juriſdiction within the liberty of Battel, The 
third dean is eccleſiaſtical alſo, but the deanry is not pre- 


ſentative but donative, nor hath any cure of rs but he is 
{ 


only by covenant or condition ; and he alſo hath a court 
and a peculiar, in which he holdeth plea and juriſdiction 
of all ſuch matters and * as are eccleſiaſtical, and 
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Original inft/tu- 


Deans and chapters. 


which do ariſe within his peculiar, which oftentimes 
extends over many pariſhes: ſuch a dean, conſtituted by 
commiſſion from the metropolitan of the province, is the 
dean of the Arches, and the dean of Bocking in Eſſex; and 


of ſuch deanries there are many more. TRI ſort of 
dean, is he who is uſually called the raral de 
no abſolute judicial power in himſelf, but he is to order 


an ; having 


the eccleſiaſtical affairs within his deanry and precinct, by 
the direction of the biſhop, or of the archdeacon ; and is a 
ſubſtitute of the biſhop in many caſes. Hughes, c. 2. 

The dean which hath a chapter, ſuch as the 
dean of Canterbury, St Paul's, and the like, is ſet forth 


2. 


to be an eccleſiaſtical governor ſ:cular over the preben- 


daries, and canons in the cathedral church. Hughes, c. 2. 
3. The inſtitution of deanries, as alſo of the other ec- 
tion ot deauries. Cleſiaſtical offices of dignity and power, ſeems to bear a 


reſemblance and relation to the methods and forms of 
civil government, which obtained in thoſe early ages of 
the church ee, 00g the weſtern empire. 


dred conſiſted of ten diſtricts called tithings, every tithing 


Accordingly, 
as in this kingdom, for the better preſervation of the 
peace, and more eaſy adminiſtration of juſtice, every hun- 


of ten friborghs or free pledges, and every free (or frank) 


pledge of ten families; and in ever 


ſuch tithing there 


was a juſtice or civil dean appointed, for the ſubordinate 
adminiſtration of juſtice : ſo in conformity to this ſecular 
method, the e governors the biſhops divided each 


dioceſe into 


eanrics (decennaries, or tithings), each of 


which was the diſtrict of ten pariſhes or churches ; and 
over every ſuch diſtrict they appointed a dean, which in 
cities or large towns was calle 
town, and in the county had the appellation of rural 


dean. 


Ken. Paroc, Aut. 633, 634. 


the dean of the city or 


"The like office of deans began very early in the greater 
monaſteries, eſpecially in thoſe of the Benedifine order; 
where the whole convent was divided into decuries, in 
which the dean or tenth perſon did preſide over the other 
nine; took an account of all their manual operations; 
ſuffered none to leave their Nation, or to omit their particu- 
lar duty without expreſs leave; viſited their cells or dor- 


mitories every night; attended them at table to keep or- 


der and decorum at their meals; guided their conſcience; 


directed their ſtudies; and obſerved their converſation : 
and for this purpoſe held frequent _ 


ters, wherein they 
took publick cognizance of all irregu 


ar practices; and 


impold ſome lcfler penances z but ſubmitted all their 


pro» 
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proceedings to the abbat or prelate, to whom they were 
accountable for their power, and for the abuſe of it. And 
in the larger houſes, where the numbers amounted to ſe- 
veral decuries, the ſenior dean had a ſpecial pre-eminence, 
and had ſometimes the care of all the other devolved upon 
him alone. Ken. Par. Antig. 634, 635. 

And the office of dean in ſeveral colleges in the univer- 
ſities, ſeemeth to have ariſen from the ſame foundation. 

And the inſtitution of cathedral deans ſeemeth evidently 
to be owing to this practice. When in epiſcopal ſees, 
the biſhops diſperſed the body of their clergy by affixing 
them to parochial cures ; they reſerved a college of prieſts 
or ſecular canons for their counſel and aſſiſtance, and for 
the conſtant celebration of divine offices in the mother or 
cathedral church, where the tenth perſon had an inſpect- 
ing and preſiding power, till the ſenior or principal dean 
ſwallowed up the office of all the inferior, and in ſub- 
ordination to the biſhop was head or governor of the 
whole ſociety, His office was, to have authority over all 
the canons, preſbyters, and vicars ; and to give poſſeſſion 
to them when inſtituted by the biſhop ; to inſpect their 
diſcharge of the cure of ſouls ; to convene chapters, and 
preſide in them, there to hear and determine proper cauſes ; 
and to viſit all churches once in three years within the 
limits of their juriſdiction, The men of this dignity 
were called archipreſbyters, becauſe they had a ſuperinten- 
dence or primacy over all their college of canonical pricſts 


and were likewiſe called decant chri/tianitatis, becauſe their 


chapters were courts of chriſtianity, or eccleſiaſtical ju- 
dicatures, wherein they cenſured their offending brethren, 
and maintained the diſcipline of the church within their 
own precincts, Ken, Par. Ant. 634, 635. 


4. Deans of the old foundation come in by election of beam how aps 
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the chapter upon the king's conge d'eflire, with the royal pointed 


allent, and confirmation of the biſhop, much in the ſame 
way as the biſhops themſelves do: but (generally) the 
deans of the new foundation come in by the king's letters 
patents z upon which, they are inſtitued by their reſpee- 
tive biſhops ; and then inſtalled upon a mandate, purſuant 
to ſuch inſtitution, and directed to the chapters, C/. 


173. 

Which diſtinction between the old and new founda- 
tions came in after the diſſolution of monaſteries, when 
king Henry the eighth having ejected the monks out of 
the cathedrals, placed 1 canons inſtead of them: 
thoſe whom he thus regulated, are called the deans and 

chapters 
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chapters of the new foundation ; ſuch are Canterbury, 
Wincheſter, Worceſter, Ely, Carliſle. Durham, Ro- 
cheſter, and Norwich. And beſides theſe, he erected five 
cathedrals de novo, and endowed them out of the eſtates 
of diſſolved monaſteries, viz. Cheſter, Peterborough, Ox- 
ford, Glouceſter, and Briſtol : which were by him made 
epiſcopal] ſees, as alſo Weſtminſter, but the biſhoprick of 
this laſt place was altered again, and the monaſtery turned 
into a — — church by queen Elizabeth. Joby: 54 

Dessen held in 5. Dr olphin ſays, where a dean is made a biſhop, 
eommentam with a diſpenſation from the king to hold the deanry not- 
with a bibep- withſtanding the biſhoprick, ſuch diſpenſation continues 
him dean as before, by force and virtue of his former 
title, to all intents and purpoſes ; fo as that he may con- 
firm, or make leaſes, or do any other a& as dean, as if 
he had not been made a biſhop at all. God. 112. 
Dranry a fine- 6. Deanries are ſine-cures, that is, they have not the 
*. cure of ſouls, Ged. 200. JWatf. c. 2. 
Therefore perſons admitted to deanries need not by the 
13 El. c. 12. to ſubſcribe the thirty- nine articles before 
the ordinary; nor to read and declare their aſſent to the 
ſame, as perſons admitted to benefices with cure are re- 
quired to do by the ſaid ſtatute. Gib. 808, 817. 

But otherwiſe, the ſame oaths, ſubſcriptions, and de- 
clarations are required to be taken and made by them, as 
by other perſons qualifying for eccleſiaſtical offices, 

Whether it ü a 7+ Dr Godlphin ſaith, the dean may be a layman; as 

lay office, was the dean of Durham, by ſpecial licence and diſpenſa- 
tion from the king ; but that is rare and a ſpecial caſe, 
and is not common and general, and therefore not to be 
brought as an example. God. 367. 

And Dr Watfn ſays, altho* in former time a 2 
man might have taken a title to a deanry ; yet now by the 
ſtatute of the 13& 14 C. 2. c. 4. a perſon muſt have 
prieſt's orders to qualify him for the ſame. Watſ. c. 14. 

But Dr Gibſen faith, a deanry is a promotion merely 
ſpiritual ; and might never be poſſeſſed, regularly, by any 
perſon but who was of the order of prieſthood. This is 
plain fro.n the ancient name, archipreibyter, or head preſ- 
byter of the college of preſbyters, and from the ſeveral rules 
of the ca'10n law, expreſsly requiring, that none be conſti- 
tuted ar hipreſbyters or deans, but preſbyters only: — n 
biſhop in his church ſhall preſume to ordain an archipreſbyter 
or dean, unleſs they be preſbyters. Which tho' the gloſs 
qualifies, by ſaying, it is ſufficient if he be ſuch that in a 

© ſhort time be may be promoted to that order, as being 1 
| 0 


validity of a lea 
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of inferior orders; yet it was never underſtood, that dean- 
ries might be held, as temporal promotions, by mere lay- - 
men; Which is a notion entertained by ſome, againſt all 
law reaſon and antiquity, upon an irregular inſtance or 


two ſince the reformation ; and urged, that ſo it would 


ſtill have been, had not the laſt of uniformity made 
the order of prieſthood a neceſſary qualification of being 
admitted to any eccleſiaſtical promotion or dignity. That 
it was ever made a queſtion, whether a deanry was a 
mere temporal or ſpiritual promotion, could be owing to 
nothing but the inſtances far now referred to, and the 
not knowing or not conſidering the original nature and 
dclign of the office; in conformity to which, in the caſe 
of Goodman and Turner in the tenth year of queen Eli- 
zabeth ( Dyer 27.3 b.) where the point in iſſue was the 

e, the juſtices unanimouſly agreed, that 
it was a 2 promotion, and accordingly the legality 
or illegality of the deprivation of Goodman had been tried 
(without any exception of either party ſo far as appears) 
in the ſpiritual courts ; viz. before the biſhop, archbiſhop, 
and delegates ſucceſſively, Gib/. 173. 

8. The title of dean is a title 45 dignity; which be- Neanry a dan. 
longs to this ſtation as having 3 adminiſtration 
with juriſdiction or power annexed, as the civilians defined 
a dignity in the caſe of Broughton and Goufley, E. 43 
El. and more eſpecially as coming within all the three 
qualifications of a dignity as laid > Km by Lindwood,— a 
dignity, he ſays, is known, 1. From the adminiſtration of 
eccleſiaſtical of with juriſdiftion, 2. From the name and 
preference which he hath in the choir and chapter. 3. From 
the cuſtom of the place. By which rule, no ſtations in the 
cathedral church, under the degree of a biſhop, are dig- 
nities 5 ſpeaking, beſides thoſe of the dean and arch- 
deacon; unleſs where juriſdiction is annexed to any of 
the reſt, as in ſome caſes it is to prebends and others. 


Gu. 173. 

his title of dignity, as annexed to deanries, may per- 
haps be one reaſon of what the law books affirm, that if 
lands be given by licence to a dean and chapter of ſuch 
a place, or a leaſe be made by them, or a writ be brought 
againſt the dean ; ſuch grant leaſe and writ ſhall be good, 
tho” the dean is mentioned only by his title of dignity, 
and not by his proper name. Gif 173. 

9: If a dean take an obligation to him and his ſuc- Bond given to « 
ceſſors, it goes to his executors ; which holds true alſo as dean and his ſuc» 
to a biſhop, parſon, vicar, ang the like, God. 55. TH 2 
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10. The biſhop, dean, and chapter (that is preben- 
daries or canons), and all other perſons belonging unto, 
or having any thing to do in = cathedral churches, at the 
firſt, — in ancient times, held their poſſeſſions together 
in groſs; but afterwards for the avoiding of confuſion and 
for better order, and for ſome other ſpecial cauſes known 
to the king and ſtate of this realm, the ſame were after. 
wards by them ſevered and divided ; and part of the lands 
and poſſeſſions 3 to the ſame church were aſſigned 
to the biſhop and his ſucceſſors to hold by themſelves, 
and other parts thereof were aſſigned unto the dean and 
chapter to hold by themſelves, of which lands they have 
ever ſince continued ſeverally ſeized in their ſeveral capa- 
cities. Hughes, c. 2. 

Concerning the poſſeſſions of deans and others of the 
new foundation, it is enacted by the 34 & 35 H. 8. c. 21. 
that the king's grant to the new foundations ſhall be goed ; 
notwith/landing any miſrecital 4 name, place, or date. 

And by the 35 El. c. 3. Foraſmuch as divers doubts have 
ariſen touching the ſurrenders of religious houſes, and the vali- 
dity of the erections of deans and chapters made by king Hen, 8. 
notwith/tanding the aforeſaid flatute; it is enacted, that all 
eſtates of religious houſes ſurrendered to king Hen. 8. hall be 
adjudged to have been lawfully in the poſſeſſion of the ſaid king, 
notwithſtanding any defect in the ſurrender ; and all letters 
patents made by. the ſaid king, for the erection foundation in- 
corporation or endowment of any dean and chapter, ſhall be re- 
puted taken and adjudged, to have been good perfect and ef- 

fectual in the law, for all things therein contained, according 
to the true intent and meaning of the ſame, any thing matter 
er cauſe to the contrary thereof in any wiſe notwith/landing. 

Many years before this, in the eighth year of the 

ueen, we find a bill in the houſe of lords (for the con- 

rmation of late erected deanries and prebends) read 2 
ſecond time and committed ; but it proceeded no further. 
Whereupon, great diſturbance having been given to the 
deans and chapters of the new foundation, under pretence, 
that the poſſeſſions thereof were paſſed by letters patents 
of concealment ; they did this year unanimouſly apply 
themſelves to the lord treaſurer Burleigh, for a confirma- 
tion of them by parliament : as appears from a letter ſent 
by them from the convocation houſe, bearing date Mar, 
16. 1592, in which they befeech him, that by his ho- 

nourable mediation and countenance, a remedy may at 
this parliament (by confirmation of the ſaid grants) be 
obtained, | 

This 
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This application produced the preſent act, in favour 
of the new foundations ; notwithſtanding which, five 
years after, divers perſons, labouring a diſſolution of the 
cathedral church of Norwich, under the old pretence of 
concealments, brought this matter to a ſolemn hearing ; 
and it was declared, that if any imperfection were in the 
tranſlation made by king Hen. 8. from prior and convent 
to dean and chapter, this act had made it clear and without 
queſtion, To which lord Coke ſubjoins, that all defects 
are remedied by this moſt excellent act of parliament, the 
fatal plea to all concealment as to thoſe poſſeſſions ; ad- 
ding, that tho? the caſe under conſideration did only con- 
cern the church of Norwich, it would ſerve as well for 
many other cathedral churches. Gibſ. 184. 3 Cre. 76. 

11, Thedean ought to viſit his chapter, God. 55. 


to the dean; and Lindword ſays, that the canons are un- 
der the dean as to the cure of fouls. Ged. 55. 


12. The dean may make a deputy or ſubdean, to ex- Dean may make 
erciſe the ſpiritual juriſdiction; yet ſuch deputy cannot * de. 


charge the poſſeſſions of the church, ſo as to confirm 
leaſes, unleſs it be otherwiſe provided by the local ſtatutes. 
God, 5 5. Watf. c. 44. 


13. Every dean ſhall be reſident in his cathedral church Reſidence of the 


fourſcore and ten days, conjunctim or diviſim, in every 
year at the leaſt, and then ſhall continue there in preach- 
ing the word of god, and keeping good hoſpitality, ex- 
cept he ſhall be otherwiſe let with weighty and urgent 
cauſes to be approved by the biſhop, or in any other law- 
ful ſort diſpenſed with, Can. 42. 


14. Deans in cathedral and collegiate churches, ſhall u * 


not only preach there in their own perſons fo often as they 
are bound by law ftatute ordinance or cuſtom, but ſhall 
likewiſe preach in other churches of the ſame dioceſe 
where they are reſident, and eſpecially in thoſe places 
whence they or their church receive any yearly rents or 
profits, And in caſe they themſelves be ſick, or lawfully 
abſent, they ſhall ſubſtitute ſuch licenſed preachers to 
ſupply their turns, as by the biſhop ſhall be thought meet 
to preach in cathedral churches. And if any otherwiſe 


neglect or omit to ſupply his courſe as is aforeſaid, the 


offender ſhall be punithed by the biſhop, or by him or 
them to whom the juriſdiction of that church appertain- 
eth, according to the quality of the offence, Can. 43. 


15. By 


2 


Dean to viſit the 
And of ancient time, the canons made their confeſſions chapter. 
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Profits of a dean - 15. By the 28 H. 8. c. 11. The profits of a deanty 


ryduring the va · during the vacation ſhail go to the ſucceſſor, towards the 
„ payment of his firſt fruits. 


II. Of chapters. 


t. A chapter of a cathedral church conſiſteth of per- 
ſons eccleſiaſtical, canons and prebendaries, whereof the 
dean is chief, all ſubordinate to the biſhop to whom they 
are as aſſiſtants in matters relating to the church, for the 
better ordering and diſpoſing the things thereof, and for 
confirmation of ſuch leaſes of the temporalties and offices 
relating to the biſhoptick, as the biſhop from time to 
time ſhall happen to make, God. 58. 

And they are termed by the canoniſts capitulum, being 
a kind of head, inſtituted not only to aſſiſt the biſhop in 
manner aforeſaid, but alſo anciently to rule and govern 
the dioceſe in the time of vacation. Ged. 56. 

Of theſe chapters, ſome are ancient, Ame new : the 
new are thoſe which are founded or tranſlated by kin 
Hen. g. in the places of abbats and covents, or priors an 
covents, which were chapters whilſt they ſtood, and theſe 
are new chapters to old biſhopricks ; or they ate thoſe 
which are annexed unto the new biſhopricks founded by 
king Hen. 8. and are therefore new chapters to new bi- 
ſhopricks. 1 ft. 95. 

he chapter in the collegiate church is more properly 
called a collage; as at Weſtminſter and Windſor, where 
there is no epiſcopal ſee. Mod, b. 1. c. 3. 
Chapter without 2+ There may be a chapter without any dean; as the 
a dean. chapter of the collegiate church of Southwel : and grants 
by or to them are as effectual as other grants by dean and 
chapter. Watf. c. 38. 

In the cathedral churches of St David's and Landaff, 
there never hath been any dean, but the biſhop in either 
is head of the chapter ; and at the former the chanter, at 
the latter the archdeacon preſides, in the abſence of the 
biſhop or vacancy of the ſee. Tolnſ. 60. 

3. One biſhop may poſſibly have two chapters, and 
that by union or conſolidation : and it ſeemeth that if a 
biſhop hath two chapters, both muſt confirm his leaſes. 
Ged. 58. 

Capacity to take 4, A chapter of it ſelf, is not capable to take by pur- 
or purchaſe, chaſe, or gift, without the dean, who is the head of it, 
his was agreed in Eyre's caſe (Mo. 51.); but whereas 


in the leaſe there mentioned (made by the archbiſhop of 
— I Vork) 


Chapter, what, 


In ſome places 
two chapters. 
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York) of a field in Batterſea, one article was, that . 
the vacancy of the archbiſhoprick, the rent ſhould be pai 
to the chapter of York, as in their own proper right; up- 
on a queſtion raiſed, whether a chapter could receive the 
rent, it was agreed that they could ; becauſe they are 
perſons of which the law takes notice, and to whom 
therefore ſuch payment might be made; and tho? it ſhould 
appear afterwards that they could not receive it in their 
own proper right, that defect would not hinder the pay- 
ment. G1b/. 174. 


III, Of the ſeveral members of tbe chapter in their ſole 
capacity ; as canons, and prebendaries. 


1. The books do generally confound the two words pifference ba- 
prebend and prebendary:; whereas the former ſignifieth the tween prebend 
office, or the ſtipend annexed to that office ;z and the lat- *"*provendarye 
ter ſignifieth the officer, or perſon who executeth the of- 
fice and enjoyeth ſuch ſtipend, 

2. Lor Coke ſaith, a prebendary was ſo called à pre- Prebendary, 
bende, from the aſſiſtance he affordeth to the biſhop ; hence e called, 
whereas he had his name, on the contrary, from the aſ- 
ſiſtance which the church affordeth him, in meat drink 
and other neceſlaries, — 172. 

3. A prebend, is an endowment in land, or penſion in brebend, what. 
money, given to a cathedral or conventual church in pre- 
bendam; that is, for a maintenance of a ſecular prieſt or 
regular canon ; who was a prebendary, as ſupported by 
the ſaid prebend. Ken. Par. Ant. Gl. 

4. A canonry alſo is a name of office; and a can n is Cancory, 
the officer in like manner as a prebendary ; and a prebend 
is the maintenance or ſtipend both of the one and of 
the other. Gib/. 172. 

5. Prebendaries are diſtinguiſhed into thoſe which are Two kinds «f 
called ſimple and dignitary. A ſimple prebendary is ſuch Prevenvanies: 
who hath no cure, and who hath no more but his revenue 
for his ſupport ; and a dignitary prebendary hath always' 

a juriſdiction annexed, and for this reaſon he is called a 
dignitary, and his juriſdiction is gained by preſcription. 
Country parſ. comp. 1 36. 

6. Of common right the biſhop is patron of all the Prebendary, low 
8 becauſe the poſſeſſions were derived from him. se 

od. 52. | 

And in ſuch caſe he doth prefer to them by collation, 
which is the ſame thing with inititution, ſaving that no 
preſentment is made; but if a prebend be in the gift of 

a lay- 
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a layman, the patron doth preſent to the biſhop, who arch 
doth inſtitute in like manner as te another benefice ; and ker. 
then the dean and chapter do induct them, that is, after 8. 
ſome ceremonies, places them in a ſtall in the cathedral take 
church, to which they belong ; whereby they are ſaid to form 
have a place in the choir. Matſ. c. 15. of be 
In the caſe of Clarke againſt the biſhop of Sarum, M. not | 
11 G. 2. A mandamus was granted to admit the plain- 9. 
tiff to a canonry or prebend of Sarum, and to inſtitute, moſt 
induct and inveſt him therein; tho' it was ſtrongly op- right 
poſed on the rule to ſhew cauſe, as turning the common tain 
law remedy by quare impedit into another channel. But and 
the court ſaid, that tho' formerly mandamus's were not poſe 
ſo frequent, eſpecially where the party had another re- F. 
medy; yet they being found to be more expeditious and alſo 
leſs expenſive, had been given into of late. And as to ſpec 
there being another remedy; it might be ſaid equally in corp 
caſes where an aſſiſe or an action upon the caſe would Ii 
try the right, and yet that was never thought a ground to corp. 
deny a mandamus : ſo that the writ was ordered, but ty; 
never iſſued, the parties agreeing to refer the diſpute. ty o 
Strange, 1082. the 
Prebends are ſome of them donative. At Weſtmin- lies, 
ſter, the king collates by patent ; and by virtue thereof, I 
the prebendary takes poſſeiſion without inſtitution or in- and 
duction. Johnſ. 55. Watf. c. 15. chur 
And the king at this day is patron of moſt of the great buer 
prebends. Jobnſ. 28, 29. and 
None to have 7. No perſon may hold more than one prebend in the ſaid 
two prebends in ſame church: And this is agreeable to the rule of the an- tax | 
one church. cient canon law. Gibſ. 174. char 
So if a prebendary accepteth of a deanry, his prebend reve 
is void by ceſſion; ſo if he is made a bi/hop, the king pre- I 
ſents to his prebend. Nel. Preb. cure 
But the acceptance of a deanry muſt be underſtood to part 
de in the ſame church; therefore 11 Ed. 3. the biſhop of 8 
Durham having preſented a clerk to a prebend of the com 
church of St. Andrew, and afterwards the ſame perſon any 
being preſented to a deanry in that church, it was held / 
that the king ſhould recover the preſentation to this pre- pee! 
bend, becaule one and the ſame perſon cannot poſſeſs two ub! 
prebends in one and the ſame church; but then it muſt he 1 
be underſtood of a prebendary who is a compleat mem- ſam 
ber of the chapter, that is, one who hath a place in the aſti; 
choir and a vote in the chapter; for an archdeacon ma 4 
be either a dean or prebend of that church where he 1s giat 
arch- (an 


of 
the 


eld 


uſt 


the 
ay 


> Is 


Deans and chapters. 91 
archdeacon, becauſe as ſuch he hath no vote in the chap- 
ter, rs 44 | — ſays) „ 

8, Formerly, a layman (Dr Watſon ſays) might have Whether a pre- 
taken a title 'h a prebend . now by the at of uni- 0 kn. 
formity of the 13 & 14 C. 2. c. 4. no perſon is capable 
of being admitted to any eccleſiaſtical promotion, who is 
not in prieſt's orders. Matſ. c. 14, | x 

9. The poſſeſſions of the dean and chapter are for the Separate poſſeſ- 
moſt part divided ; the dean having one part alone in 
right of his deanry, and each ry ar prebendary a cer- 
tain part in right of their prebends ; the reſidue the dean 
and chapter have alike; and each of them is to this pur- 
poſe incorporate by himſelf, God. 52. | 

For a prebendary, who hath a diſtin eſtate, and hath 
alſo a vote in the chapter ; is a corporation ſole in re- 
ſpect of the one, and at the ſame time is a member of a 
corporation aggregate in reſpect of the other. Jobnſ. 61. 

10. If the cathedral church be in one county, and the Quare impedit — 
corps (body, or eſtate) of the prebend be in another coun- — — 
ty; a writ of quare impedit ſhall be brought in the coun- cathedral is, 
ty of the cathedral, where the office, or the foundation of 
the right to the corps is, and not in that where the corps 
lies. Gibſ. 174. 

11. By the yearly land tax acts IWhereas the rents ri — PE, 
and revenues belonging te the reſidentiaries of the cathedral land tan. 
churches are chargeable to the land tax, and in ſome caſes the 
bverplus of the ſaid rents and revenues, above ſuch tax repairs 
and other charges, is to go in ſhares for the maintenance of the 
ſaid reſidentiaries which ſhares are diminiſhed by the ſaid land 
tax ; in ſuch caſes the ſaid reſidentiaries ſhall not be further 
chargeable as enjoying offices of profit out of the ſaid rents and 
revenues. f 
12. It doth not appear that canons or prebendaries have Prebend a fine · 
cure of ſouls in any reſpect; they are indeed for the moſt e. 
part inſtituted, but not to the cure of fouls, Fohnſ. 86. 

So that a prebend and a parochial benefice are not in- 
compatible; but both may be holden together, without 
any diſpenſation, Jehnſ. 91. 

And for the ſame reaſon, he who takes a title to a 
—_— is not thereby obliged by the 13 El. c. 12. to 

ubſcribe or read the thirty nine articles ; but otherwiſe, 
he muſt take the ſame oaths, and make and ſubſcribe the 
ſame declarations, as other perſons qualifying for eccleſi- 
aſtical offices, 
13. No prebendarics nor canons in cathedral or colle- Reſidence. 
giate churches, having one or more benefices with cure 
(and not being reſidentiaries in the ſame cathedral or col- 
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legiate churches), ſhall under colour of their ſaid pre- 
bends, abſent themſelves from their benefices with cure, 
above the ſpace of one month in the year ; unleſs it be 
for ſome urgent cauſe, and certain time, to be allowed 
by the biſhop. And ſuch of the ſaid canons and preben- 
daries, as by the ordinances of the cathedral or collegiate- 
churches do ſtand bound to be reſident in the fame, ſhall 
ſo among themſelves ſort and proportion the times of the 
year, as that ſome of them always ſhall be perſonally re- 
ſident there; and all ſuch reſidentiaries ſhall, after the 
days of their reſidency appointed by their local ſtatutes 
or cuſtoms expired, preſently repair to their benefices, or 
ſome one of them, or to ſome other charge where the 
law requireth their preſence, there to diſcharge their du- 
ties according to the laws in that caſe provided. And the 
biſhop of the dioceſe ſhall ſee the ſame to be duly pet- 
formed and put in execution. Can. 

14. Prebendaries and canons in every cathedral and 
collegiate church, ſhall not only preach there in their 
own perſons, ſo often as they are bound by law ſtatute 
ordinance or cuſtom, but ſhall likewiſe preach in other 
churches of the ſame dioceſe where they are reſident, and 
eſpecially in thoſe places where they or their church re- 
ceive any yearly rents or profits, And in caſe they them- 
ſclves be ſick, or lawfully abſent, they ſhall ſubſtitute 
ſuch licenſed preachers to ſupply their turns, as by the 
biſhop ſhall be thought meet to preach in the cathedral 
churches, And if any otherwiſe neglect or omit to ſup- 
ply his courſe, as is aforeſnid, the offender ſhall be puniſhed 

y the biſhop, or by him or them to whom the juriſdic- 
tion of that church appertaineth, according to the quality 
of the offence, Can. 43. 

15, Dr Godolphin faith, thut after the death of a pre- 


bend, during the ben ary, the dean and chapter ſhall have the prolits. 


God, 52. 
But by the ſtatute of the 28 H. 8. c. 11. the profits 


of a prebend, during the vacation, ſhall go to the ſuc- 


ceſſor z towards the payment of his firlt fruits, 

In order to reconcile which, perhaps the diſtinction 
may be this ; that the iilues of thoſe puſleſſions which he 
hath in common with the reſt of the chapter, ſhall after 
his death be divided amongſt the ſurviving members of 
the chapter z but the profits of thoſe poſſeſſons which he 
hath in his ſeparate capacity, as a ſole corporation of him- 


ſelt, ſhall be and inure to his ſucceſſor. 
16. A 


um- 
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16. A prebendary leaving a houſe, by death or ceſſion, Pilapidationw 
out of repair; he or his executors ſhall be liable to a 
ſuit of dilapidation, tho' it was not annexed to the pre- 
bendal ſtall. This was declared in the court of king's 
bench, T. 35 C. 2. in the caſe of Dr Sands againſt the 
executors of his predeceſſor, the reſidentiary prebendary in 
the church of Wells, where the biſhop appoints to each 
prebendary what houſe he thinks fit. For altho' the 
houſe is not parcel of any particular prebend, it muſt 
be aſſigned to ſome particular prebend ; and when it is 
ſo aſſigned it is part of the prebend, and ſhall be liable 
to a fait for dilapidations. Wherefore in this caſe the 
court refuſed to grant a prohibition, Gig.. 174. Klin. 
121. 


IV. Of dean and chapter as one body aggregate. 


1. Dean and chapter is a body corporate ſpiritual, con- Dean #nd chaps 
fiſting of many able perſons in law, namely, the dean > hk. 
who is chief, and his prebendaries ; and they together 
make the corporation. God. 51. 

2. They were originally ſelected by the biſhop from How incorpes 
amongſt his clergy, as counſel and affiſtants to him; but. 
= erive their corporate capacity from the crown, 

God. 52. 

3. = degrees the dependence of the dean and chapter Their 4epen- 
on the biſhop, and their relation to him, grew leſs and dence on the | 
leſs ; till at laſt the biſhop hath little more left to him _— 
than the power of viſiting them, and that very much li- 
mited : and he is now ſcarcely allowed to nominate half 
of thoſe to their prebends, who all were originally of his 
family, Jehnſ. 54. 2 Koll's Abr. 229. 

Nevertheleſs, the dean and chapter may not alter the 
ancient and approved uſages of their church, without 
conſent of the biſhop z and if they do, ſuch innovations 
are declared void by the canon law, hays 174. 

4. In the ſaxon times, there was no delegation of the Their jur'{die 
biſhop's juriſdiction, to the ſeveral officers of the biſhop's e. 
courts ; for the biſhops did ſit in perſon in the count 

courts, and there hear eccleſiaſtical cauſes, 1 Still, cel 

eaſes 242. 

But now the exerciſe of the biſhop's power is ſome- 
times reſtrained by ancient compoſitions ; as is ſeen in 
the two ancient ceclefiaſtical bodies of St. Paul's and 
Litchfield, And where the compoſitions are extant, both 
parties are equally bound to oblcrve the conditions and li- 
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2 mitations thereof. By the rem iſſneſs and abſence of the 
biſhops of Litchfield from their ſee, in going to Cheſter, 
and then to Coventry, the deans had great power lodged 
in them, as to- eccleſiaſtical juriſdiction there; and after 
long conteſts, the matter came to a' compoſition in the 

J. year 1428; by which, the biſhops were to viſit them but 
once in ſeven years, and the chapter had juriſdiction oyer 
their own peculiars. So in the church of Sarum, the 

dean hath very large juriſdiction z which makes it pro- 
bable to have been very ancient ; but upon conteſt it was 
ſettled. by compoſition” between the biſhop, dean, and 
chapter in the year 1391. And where there are no com- 
poſitions, it depends upon cuſtom, which limits the ex- 
ercile, altho' it cannot deprive the biſhop of his dioceſarr 
right, 1 /. Le, chf. 241, 242. 
And beſides that authority which deans and chapters 
have within their own bodies, they have ſometimes an 

. dccleſiaſtical juriſdictiom in ſeveral neighbouring pariſhes, 
und deanrics; and this ceclefiaſtical juriſdiftion is exe- 
cuted by their officials. And they have alſo temporal ju- 
riſdiction in ſeveral manors belonging to them, as — as 

' ' biſhops, Where theit ſtewards keep courts, 7%. 56. 
Nod, b. 1. c. 3. | 
Milking of fla» 5. A ſtatute made by dean and chapter to bind their 
tulen. ſucceſſors, and not themſelves, is void, and fo declared: 
by the canon law; foraſmuch as it is not equitable that a 
man ſhould lay that burden upon another, which he will 
not bear himſelf, 

Grants madeto 0. It ſcemeth that at the common law, by the gift or 

them, grant of lands to the dean and chapter, as a corporation 

aggregate, the inheritance or fee ſimple may paſs to them 
vithout the word ſuzre/ſprs ; becauſe in conſtruction of 
law, ſuch body politick is ſaid never to die. God, 58. 

How far they re 7. The dean and chapter of common right are guar- 

tunſians of the djans of the ſpiritualtics of the biſhoprick during the va- 

ſpu-tulics. cation, altho' the archbiſhop now uſually hath that right: 

* by preſcription or compoſition: but when the archbi- 

ſhoprick is vacant, the dean and chapter of the archiepiſ- 
copal ſee are guardians of the ſpiritualties throughout the: 
province, Ged. 55, 

Preſentation of 8. Dr Watſon ſays, if a corporation do preſent their 

e theirown head, as if the dean and chapter do preſent the dean to a 

oly to a bene , 3 n . 

ve benefice, it is void; but if they preſent one of their pre- 
bendaries, it is good. Vatſ. c. 20. 

ae. 2 . The ſurrender of the lands and poſſeſſions of a dean 

their lande doth and chapter, doth not diſſolve the corporation. This was 

diſſolve the cr- declared 
portion. 
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t ; a 
— declared in the caſe of the dean and chapter of Norwich, 
red who having conveyed thcir lands to king Edward the 
ter ſixth, and being incorporated anew, and their lands .rt- 
the granted, made a leaſe by their old name ; and it was ad- 
but judged to be a good Jcaſe, becauſe notwithſtanding the 
ver ſaid conveyance of the lands, the old corporation of king 
the Henry the eighth remained, The reaſon of which was, 
= that the two principal ends, for which deans and chapters 
uns were inſtituted * firſt to adviſe the biſhop in fpiritual- 
ind ties, the ſecond to reſtrain him in temporaltics) might 
m. well be anſwered by them, tho' they had no temporal poſ- 
my ſeſſions. Gu//. 173, 44 3 Co. 73. 
"uo In like manner, if 2 corps of a prebend is a manor, 
and no more, if the manor is recovered from him by title 
en paramount, notwithſtanding ſuch recovery the perſon re- 
n mains a prebendary of the church, becauſe he hath a ſtall 
es, in the choir, and a voice in the chapter. 3 C. 75. 
CO) 10, There have been many diſputes concerning the Deans and chaps 
"_ deans and chapters of the new foundation; which altho' p wedding; 
- agitated ſometimes in the courts at Weſtminſter, do not 5 f 
56, appear as yet to have received a full and final determina- 
tion: particularly, with regard to the validity of their 
als | local ſtatutes 3 and then (ſuppoſing their validity), with 
ed. regard allo to the conſtruction of thoſe ſtatutes themſelves 
on in divers inſtances, 
„in. In order to obtain a diſtinét knowledge whereof, it 
will be nee-flary to inveſtigate the hiſtory of this matter, 
or throughout the following periods of time; namely, fro n 
on the firſt erection of the ſaid deauries and chapters, in py.- 
om ſuance of the act of the 31 U. 8, to the hrit year of the 
* reign of queen Mary ; from the ſirſt year of queen Mary, 
to the firſt year of queen Elizabeth; from the firſt year 
1. of queen. Elizabeth to the ſixth year of queen Anne; 
and from the ſixth year of queen Anne, to the preſent 
rht- time, 
. (1) By the 31 H. 8. c. 9. power of foundation and 
. erection 15 given to the king as followeth : Forafmmuch as 
he it is not urkumnon, the flothful and ungodly life which Hath been 
ufed among all theſe forts which have hurꝝ the name of religions 
eir fell, and ta the intent that from henceforth many of them might 
> 2 be turned to better uſe, as bereafter fhal! follow, whereby gad 
oY word might be the better ſet forth, children brought up in 
learning, clerks nouriſhed in the untverſitics, ald ſervants decayed 
Wn to haue livings, alms houſes of poor folk to bo ſuftained in, rea- 
* ders of greck hebrew and latin to have got ſ-i peu, daily alms 
red ts be nimiflred, mending of highways, chibi, for miuiſleis 
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of the church j it is thought therefore unto the king's highneſi 
mt expedient and neceſſary, that more biſhapricks, collegial and 
cathedral churches ſhall be e/labliſhed inſtead of theſt afdreſaid reli- 
gious 7754 within the foundation whereof theſe other titles afore 
rehearſed ſhall be eftabliſhed : It is therefore enatted, that the 
ting ſhall have power to declare and nemmate by hit letters 
tents, or other writings to be made under hit great ſeal, ſuch 
number of biſhops, ſuch number of citice (ſeer for biſhops), cu- 
thedral churches and dieceſer, by metes and bounds, for the exer- 
tiſe and miniftration of their epiſcopal offices and adminiflration 
as ſhall appertain z and to endow them with ſuch pe one, 
after ſuch manner form and condition, as to him ſhull be thought 
neceſſary and convenient and alſo ſhall have power to make and 
deviſe tranſlations, ordinances, rules and ſiatutet, concerning 
them all and every of them, and further to do every other thing 
which he ſhall think requiſite Yor ___ perfetton and accom- 
pliſhment of his ſaid met godly and. gracious purpoſes tenehing 
the premier or any other charitable or godly aeeds ta be deviſed 
by him concerning the ſame z and that all ſuch tranſlations, no- 
minations 4 biſhops, cities, ſees, and limitations of dioceſes for bi- 
05 ereftions, eftabliſhments, feundationr, ordinances, flatuter, 
rules, and all bther things which ſhall be deviſed and expreſſed by 
his ſundry and ſeveral letter putents, of other writings un- 
der his great ſeal, touching the premier, or any of them, or 
any creum/lancet or dependencies there, neceſſary and requiſite 
for the us ny of the premiffer, Pall be at effeftunl te all 
intents and purpoſet, as if done by the authority of parliament, 
In purſuance of this power, the king did erect the ſe- 
veral ſees, deanries, and churches before mentioned ; and 
In the charters of thelr foundation, with refpe& to the 
matters before us, did ordain as followeth ; Rex enmnibus ad 
guar, Ce, ſalutem, Cum * cenabium queddam ſeu dim 
regulurium eanoniearum, guod, dum extitit, prieratus, ſon damn; 
canonicarum regularium beate Marie virginis Carliolenſis wulgo 
vocabatur, atque omnia et fingula ejus maneria, dominia meſ- 
ſuagia, terras, tenementa, hereditamenta, datationes et poſſeſſiones 
certis de canſis ſpecialibus et urgentibus per Lancelotum ipfins 
nuper cenobii ſiue domus canonicorum regulurium priorem et 
ejuſdem loci conventum, nobis et bæredibus noſtris imperpetuum 
jam data fuerunt et conceſſa, prout per ipſorum prioris et cou- 
ventus cartam ſigillo ſus communi ſive conventus ſigillatam, et in 
cancellaria naſira irrotulatam manife/te liquet : 
——_—q adam ecclefiam cathedralem, de uno decano preſbytero, 
et quatuar preſbyteris præbendariis ibidem, omnipotenti de 
omnino et imperfetuum ſervituris creari, erigi, fundari et 


ſlabiliri decrevimus; et candem eccleſiam catbedralem, de uns 
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decano preſd ytero z et guatuor prebendartis preſbyterit, cum aliis 
miniſtris. ad divinum cultum necgſſariit, tenore pre ſentium, 
realiter et ad plenum creamut, erigimus, &c.—Volumus etiam 
et ordinamus, quod predieti decanus ct quatuey prebendarit, 
ſe gerent, exhibebunt, et occupabunt, juxa et ſecundum 
anions, regulas, ct ſtatuta cis per nos in quadam 
INDENTURA inpoſterum fienda ſpecificauda, et decluranda, 
— [it quod oreefati drcants ot prebendarii eeclefies cathedralis 
preeditte of ſucegſſores ſui ſiut, et imperpetuum erunt, enpituſum 

iſcopatus Car liolenſis, ſit ue idem cupittlum Roberto nunc Car» 
liolenſt epiſcops, et 2 ſix ehiſespit Carlialenſibut per- 
etui futurit temporibus annextum, incor poratum, et unitim. 
wm etiam, et per praſentes concedimns, profate do- 
cans et capituls diele ecelgſiæ cathedralis ſuncbæ e individue 
trinitatis Car lialenſis, et ſucceſſoribus ſuit, qued decanus 
eccleſiz cathedralis illius pro tempore exiſtens, omnes et 
ſingulos ejuſdem eecleſiæ eathedralls inferiores oſſicla- 
rios et miniſtros, ac alias predicte eccleſize cathedralis 
ſlanAz et individue trinitatis Carliolenſis quaſcunque 
perſonas, prout caſus ſeu cauſa exiget, faciet, conſtituet, 
admittet, et acceptabit, de tempore in tempus imper- 
petuum z et eos et eorum quemliber ſie admiſſos, vel ad- 
miſſum, ob cauſam legitimam, corrigere, deponere, et 
etiam ab eadem eccleſia cathedrali amovere et expellere 
poflit et valent, Salvis robirs heredibus et ſurceſſortbut 10e 
tity, titnle, jure, et auftoritate, deranum, prebendarioty et am- 
wt pauperet, ex liberalitat? naß thidem viventer, de tempore 
In temput Heminandiy nffignandt rt preficiendl, qualiterenmqne et 
qrotieſcungue ecelefia cathedralis pu decans, proben dau- 
Fits wel panperibus preediftii, wel torun gig, per mor tens, 
vel aliter varare contigerit, === Tote rege We, , 

Note, all the other foundation charters are of the like 
form; but that of Carliſle in particular is here recited, 
becauſe upon this charter did ariſe the conteſts which oc- 
caſioned the act of the 6 Ann, c. 21, (hereafter following) 
to be made, 

In the mean time, what is to be obſerved at preſent is, 
tat by the above recited act of the 31 H. 8. the ordi- 
nances, rules, ang ſtatutes to be given by the king to the 
new foundations, were to be under the great ſcal; and 
by the above recited charter of foundation they were 
alſo to be ſpecihed in a certain indenture by the king then 
after to be made, | 

Now the king did, by his commiſſioners appointed for 
that purpoſe, inſtitute ordinances, rules, and ſtatutes for 
the ſaid new foundations; which were delivered to them 
ſigned by the ſaid commiſſioners, but not under the great 
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ſeal, nor indented. And it is recited in the commiſſion af. 
terwards iſſued by king Philip and queen Mary for revi. 
ſing the ſaid ſtatutes, that they were only given to the ſe- 
veral churches by way of trial or prabation, as being 
intended afterwards to be perfected and delivered in form 
under the great ſeal and indented, if the ſame. had not 
been prevented by the king's death, ; 

And there ſeemeth to be ſome foundation for this ſur- 
miſe ; for the ſtatutes do not conclude in the uſual form 
of letters patents under the great ſeal, but end with the 
ſubſctiption of the commiſſioners ; and in fact ſome of the 
ſtatutes were not giyen until a little before the king's 
death; as particularly the ſtatutes of 77 church of Car- 
lie, which bear date the ſixth day of June in the thirty 
ſeventh year of his reign, when the king was very infirm, 
and he died in the January following, 

(2) But, whatever might be the cauſe, upon this foun= 
dation only did theſe ſtatutes ſubſiſt, at the end of the 
reign of king Henry the eighth, and during the reign 
of ing Edward the fixth, | 

In the beginning of the next reign, by the act of the 
1 Mar, fell. 3. e. 9. it is enated as followeth | Jhereas 
the late noble prince F famous memory, king Henry the eighth, 
father unto our maſt gracious ſovercign 1000 the queen, among /{ 
other his gadly acts and doings, did eee make and eftabliſh di- 
vers and ſundry churches as well cathedral as callegiate,' and en- 
dowed every of the ſame with divers maners lands tenements and 
poſſeſſions, for the maintenance of the deans prebendaries and 
miniſters within the ſame, and for other charitable acts ta be 


done by the ſame deans prebendaries and miniſters ; and alſo did 


incarporate the 2 deans prebendaries and miniſters, and made 
them bodies politick in perpetual ſucceſſion, according to the laws 
of this realm of England; and whereas alſo the ſaid late king, 
for the better maintenance and preſervation of the ſaid churches 


in a godly unity and good order and governance, granted unto 


the ſeveral corporations and bodies corporate of every of the ſaid 
churches, that they ſhould be ruled and governed for ever ac- 
cording to certain ordinances rules and flatntes, to be ſpecified in 
certain indentures then N to be made by his highneſs, and to 
be delivered and declared to every of the bodies corporate of the 
Said churches, as by the ſeveral erections and foundations of the 
ſaid churches mere plainly it dith aud may appear: Since whigh 
ſaid ereftions and foundations, the ſaid late king did cauſe to be 
delivered to every of the ſaid churches, by certain commuſſioners 
by his highneſs appointed, divers and ſundry ſtatutes and or- 
di nan cs, made and declared by the ſame commiſſioners, for 
the arder rule and gevernance f the ſuid ſeveral churches, and 
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of the deans prebendaries and mini/ters of the ſame ; which ſaid 
atutes and ordinances were made ty the ſaid commiſſioners, and 
delivered to every of the ſaid corporations of the ſaid ſeveral 
churches in writing, but net indented according to the form 0 
the ſaid foundations and erefticns ; by reaſon whereof, the ſaid 
churches, and the ſeveral deans prebendaries and miniſters of 
the ſame, have no /latutes or ordinances of any force or author- 
ity, whereby they ſhall be ruled and governed, and therefore 
remain as yet not filly eſtabliſhed in ſuch ſort, as the godly in- 
tent of the ſaid late ting was z to the great imperfection of the 
churches, and the hindrance of god's ſervice, and good order and 
goverment to be had and continued amongſt the miniſters 7 the 
fame © And foraſmurh as the authority of making the ſaid ſtu- 
tutet erdinaticet and orders was reſerved oily te the ſald king, 
and us mention made of any like authority ts be reſerved unte 
bit heirs «nd ſueeeſforty the ſame orders and flatter cannot now 
be made and provided without authority of pen lumen. It tit 
therefore enatted, that the green hall, during her natural life, 
laue power ts made and ſubſeribe ts every of the ſaid ehurebes 
and the deans prebendaries and minifters of the ſame, and 10 
their ſueceffars, ſuch Hlatutes ordinances and orders, for the good 
goverment rule and order of every of the ſame churches deans 


. prebendaries and miniſters of the ſame, and of the lands manors 


tenements and poſſe [ſions of every af the ſame churches, as ſhall 
ſeem goed to her highneſs, the ſame flatutes and ordinances to 
be made by ber highneſs in wr iting, ſealed with the great ſeal of 
England, and to be delivered to the deans prebendaries and 
miniſters of every of the ſaid churches for the time being; and 


alſe ſhall have power, by writing ſealed with the great ſeal of 


ngland, 10 alter tranſpoſe change augment or diminiſh the ſaid 
orders ſtatutes and ordinances of every of the ſaid churches, as 
to her ſhall ſeem goed ; and aiſo ſpall have power to eftabliſh 
flatutes ordinances and foundations, for the good order and ge- 
vernment of ſuch grammar ſchools as have been erected founded 
or eſtabliſhed by king Henry the eighth, or king Edward tbe 
fexth, and of the maſters and ſcholars of the ſaid ſchools, and 
to alter and tranſpoſe ſuch other ſtatutes and ordinances there 
made heretofore, from time to time as to her ſhall ſeem maſt 
convenient. : ; 

In purſuance of this act, king Philip and queen Mary 
iſſued their commiſſion to the effect following: Philippus 
et Maria, reverendis in Chriſto patribus Sc. ſulutem. Cum 
illuſtriſſimus printeps et pater no/ter Henricus oftavus colle- 

 gium ſroe ecclefiam cathedralem Chriſti et beate Mariæ vir- 
ginis Dunelmenſis erexit et in/{ituit, ac eandem ad miniſtrorum 
ejus ſuſtentationem prædiis alitſque proventibus munifice dotavit; 


cen 
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Whole, was after this 
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cuntynientibut magnogne figills ſus Anglie fignatit, firmiter 
flabilire : Idcirco nor et inflitutione ac voluntate patris neſtri, 
er decreto ſenatus neſtri (quem parliamentum vocamus) autho= 
ritatem habentes imperſetta abſolvendi, et operi ab eodem in- 
ehoato faſtigium imponendi, vobis poteſlatom fucimus flatuta' 
of tandem ecclefiam cathedralem Dunelmenſem preclare regen= 
dm, et miniſiris ejuſdem pro tempore experienda et exercenda 
ante aliquot anne! 2 ne/tri nomine tradita, pervidendi, 
examinandi, mutandi, 12 urbitris corrigendi, approbandi, 
plura /i = fuerit addendi, et (fi quid ambigut aut ob- 
ſeuri in eiſdem inveniatur) explanandi atque expediendi, et tan- 
dem in eam formam redigendi, que ad illins ecclefie cathedrals 
Dunelmenſis mini/troque us rectam et quictam mederationem, 
ad virtutis et pietatis aſſiduum exercitium, veſtre prudentia 
maxime neceſſaria videbitur, 

By virtue of which commiſſion, the preſent ſtatutes of 
the church of Durham were drawn up and ſigned; after 
which Philip and Mary annexed to them this form of 
confirmation: Statuta prædicta in hoc volumine contenta, noſ- 
tra facimus; eiſque robur et authoritatem noſtram, quam ex 
ecreta parliamenti anno primo regni noſtri edito habemus, im- 


pertimur; et magni ſigilli naſtri appenſione confirmamus ; ac 


pro verts et indubitatis eccleſie cathedralis Chriſti et Mariz 
virginis-Dunelmenſis fatutis haberi wolumus, c. Which 


ſtatutes are the ſame with the former ſtatutes of king 


Henry the _; ſave only that the oath of the king's 
ſupremacy is left out: So that what the queen intended 
ſeems only to have been, to undo what hath been done 
againſt papal ſupremacy. 

Note, in the ſaid act of queen Mary it is only recited, 
that king Henry the eighth's ſtatutes were not indented ; 
but in this commiſſion it is alſo ſpecified, that they were 
not under the great ſeal. 

And it is obſervable, in order ſtill the more to invali- 
date the ſaid ſtatutes of king Henry the eighth, that the 
very act of 31 H. 8. c. 7 which is the foundation of the 

atute of the 1 Mar. expreſsly 
and by name repealed, by the act of 1 & 2 P. & M. c. 8. / 
18. only with a proviſo at /. 26, that the foundations 
nevertheleſs ſhould continue. But as to the ordinances 
rules and ſtatutes by which they ſhould be governed, this 


entirely then reſted upon the power given to the queen 


by the aforeſaid act of the 1 Mar. ff. 2. c. 9. But it 
ar'that ſhe gave ſtatutes to any but the 
church of Durham aforeſaid, In the laſt year of her 
reign, we find this direction given by cardinal Pole arch- 
bilhop, at the opening of the convocation, Deinde voluit 

reve» 
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reverendiſſimus flatuta' cctigflarum noviter erecturum aut mu- 
tatarum a regularibus ad ſeculares, erpendi per epiſcoper Lin- 
colnienſem, Ciceſtrienſem, Cc. et que confideranda ſunt, re- 

i reverendifſimo quam primum commode poterunt, But the 
queen died, and nothing further was done, 

(3) Upon queen Elizabeth's acceſlion, the like power 
was given to her, during her natural life, by the act of 
1 Flix. c. 22, (which act was not printed until the year 
1707, when the diſputes happened that cauſed the act of 
6 An, c. 21, to be made.) By which act of 1 Kia. e. 
22. it is enacted as followeth ; Feraſmuch az certain ca» 
thedral and collegiate churches, and other ecclefiaſtial corpora» 
tions, and ſome bee have been erefted founded or ordained by 
ting Henry the eighth, king Edward the fixth, queen Mary, 
yes by the late cardinal Pole, not having as yet eſtabliſhed ſuch 
goed orders rules and conſtitutions, as ſhould be meet and con- 
venient for the good order ſafety and continuance of the fame : 
It is enacted, that the queen, during her life, ſhall have power 
to make and preſcribe to every of the ſaid churches incorpora- 
tions and ſchools, and to all and every the officers miniſters 
and ſcholars therein, and to their ſucceſſors for ever, ſuch ſla- 
tutes ordinances and orders, as well for the good uſe and go- 
vernance ä * being officers miniſters or ſcholars, and 
for the or 4 their ſervice miniſtry functions and duties, as 
alfo for their houſes lands tenements revenues and hereditaments 
with the appurtenances ; and to alter or change, augment or 
diminiſh the ſame, from time to time, as to her ſhall ſeem ex- 
pedient : And the ſaid churches incorporations and ſchocls, and 
every perſon therein, for which the queen ſhall make any fla- 
tutes ordinances or orders, or alter change diminiſh or augment þ. 
the ſame, and ſet forth the ſame under the great ſeal of Eng- 
land, ſhall keep and obſerve all the ſame ſtatutes orders and 
ordinances, any former rules laws or conſtitutions in any wiſe 
notwithſtanding ; and the ſame ſo made ordained and ſet forth 
under the great ſeal, ſhall be and remain good and effeftual to 
all intents and purpoſes. 

Purſuant to the power veſted in the queen by this act, 
there ſeems to have been ſome ſort of confirmation pre- 


ſentiy made of the ſtatutes of king Henry the eighth, for 


a rule to the ſeveral churches, until they could be re- 
viewed and reformed ; for ſo it plainly was in the church 
of Peterborough, as appears by biſhop Scambler's letter 
to the queen concerning thoſe ſtatutes : “ After this 
houſe was erected (ſays he), there came to the ſame cer- 
tain ſtatutes for the government thereof, under his ma- 
jeſty's name, and ſo have continued, not without regard; 


the rather thro' a confirmation made of them by your 
majeſty's 
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majeſty's viſitors, appointed for that ow and countries 

adjacent, in the firſt year of your moſt happy reign.” 
Afterwards, ſpecial power for that end having been in- 

ſerted in the body of the eccleſiaſtical — new 


ſtatutes were prepared by the archbiſhop and others, and' 


finiſhed in the month of July, 1572; and the ſeveral 
bodies were ready for the royal - confirmatiqn ; but this 
{for what reaſon, or by what accident, appears not) was 
never obtained, | 

' "Three years after that, the like power was inſerted in 
the eccleſiaſtical commiſſion granted to archbiſhop Grin- 
dal and others; which was thus: + Whereas there were 
divers cathedral and collegiate churches, grammar ſchools, 
and other eccleſiaſtical corporations, erected founded or 
ordained by king Henry the eighth, king Edward the 
ſixth, queen Mary, and the late lord cardinal Pole, the 
ordinances rules and ſtatutes whereof be either none at all, 
or altogether imperfect ; or, being made at ſuch a time as 
the crown of this realm was ſubject to the foreign uſurped 
authority of the fee of Rome, they be in ſome points 
contrary diverſe and repugnant to the dignity and prero- 
gative of our crown, the laws of this our realm, and the 
preſent ſtate of religion within the ſame; we therefore 
do give full power and authority to you, to cauſe and or- 
dain in our name, all and ſingular the ordinances rules 


and ſtatutes of all and every the ſaid cathedral and colle- 


giate churches, grammar ſchools, and other eccleſtaſtical 
corporations, together with their ſeveral letters patents 
and other writings touching and in any thing concerning 
their ſeveral erections and foundations, to be brought and 
exhibited before you ; willing and commanding you, up- 
on the exhibiting, and upon diligent and deliberate view 
ſearch and examination of the ſaid ſtatutes rules and or- 
dinances letters-patents and writings, not only to make 


ſpeedy and undelayed certificates of the enormities diſor- 


ders defects ſurpluſage or wants, of all and ſingular the 
ſtatutes rules and ordinances, but alſo with the ſame, to 
advertiſe us of ſuch good orders and ſtatutes as you ſha!l 
think meet and convenient to be by us made and ſet 
forth, for the better order and rule of the ſaid ſeveral 
churches erections and foundations, and the poſſeſſions 
and revenues of the ſame; and as may beſt tend to the 
honour of almighty god, the increaſe of virtue and unity 
in the ſaid places, and the publick weal and tranquility 
of this our realm ; to the intent we may thereupon further 


proceed, to the altering making and eſtabliſhing of the 


lame and other ſtatutes rules and ordinances, according 
2 to 
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to an act of parliament thereof made in the firſt year of 


our reign.” 


But nothing appears to have been done in purſuance of 
thoſe powers: altho' the inconveniencies and miſchiefs of 
wanting a certain rule appear evidently by the tenor of 
the aforeſaid letter, which was written to the queen by 
biſhop Scambler. The biſhop, after a complaint of non- 


reſidence and want of diſcipline, with his own fruitleſs 


endeavours to reform what was amiſs, adds, ** One chief 
and ſole cauſe in a manner, of all this matter, beſides the 
perverſeneſs -of men's natures, being the uncertainty of 
the authority of the ſtatutes of the ſaid church; the fro- 
ward and diſobedient pretending for their defence, that 
the ſame were and are of no force, and that they ſtand at 


| liberty to do or not to do the premiſles at their pleaſure ; 


becauſe they are not extant under the great ſeal and in- 
dented.” Whereupon, his prayer to the queen is, „Let 
not then, I moft humbly beſeech you, the matter of go- 
vernment of theſe houſes (for they, all that are of your 
father's foundation, be in like uncertainty of the authority 
of their ſtatutes, and eſpecially this church where I am) 
ſtand any longer doubtful ; but let it be by your moſt 
ſacred majeſty decided and determined, under what rules 
and orders they ſhall live,” | | 
But nothing further was done in that queen's reign. 
Whether it was, that ſhe did not like the power by which 
ſhe acted (for ſhe was always averſe from the parliament's 
interfering in eccleſiaſtical affairs, and that might be one 
reaſon perhaps why the act was not then printed); or 
whether ſhe had a mind (as appears in divers other in- 
ſtances) to retain the church at that time in a (tate of 
dependence upon the crown ;+ or whatever elſe might be 
the cauſe, ſo it was, that during her long and active 
reign, nothing was effected to render theſe foundations 
more eſtabliſhed and ſecure, ee] 

However, thus much is certain, that notwithſtanding 
the recital in the act of the 1 Mar. abovementioned, that 
fuch ordinances rules and orders could not be made without 
authority of parliament ; the princes of this realm in thoſe 
days did not think themſelves under that reſtraint; and 
accordingly, king Charles the firſt, and king Charles the 
ſecond, ot their own royal authority, did give ſtatutes to 
ſeveral of thoſe churches, without any parliamentary ſanc- 
tion to ſupport them, 

But ſtill the doubt remained, for the reaſons above- 
mentioned, how far any of theſe ſtatutes were in force. 

(4) And 
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(4) And particularly, about the year 1706, Dr Atter- 
bury then dean of Carliſle, reſting ſolely upon the foun- 
dation charter, which (as before expreſſed) gives unto 
the dean -a power of appointing, ordering, and removing 
all and every the inferior officers and miniſters of the 
church, and other perſont whatſoever of the ſaid church, 
extended this clauſe ſo far, as to take upon himſelf the 
ſole appointment ordering and removing of all perſons 
whatſoever any way concerned in the' government and re- 
venue of the ſaid church; rejecting at the ſame time the 
authority of the local ſtatutes, which limit that general 
power, and expreſsly define what officers and miniſters 
only in the ſaid charter are intended, 

About the ſame time, Dr Todd one of the prebendaries- 
of the ſaid church, ſtrenuouſly oppoſed the viſitation of 
the chapter by Dr Nicholſon then biſhop ; inſiſting, that 
the ſtatutes of king Henry the eighth, by which only the 
biſhop is appointed local viſitor were of no force; and con- 
ſequently, that this being a royal foundation, the power 
of viſitation was in the crown. Upon which, Dr Todd 
was excommunicated by the biſhop ; and the proceedings 
were removed into the court of king's bench. In the 
mean time, this diſpute involving in it moſt of the churches 
of the new foundation, not a upon the aforeſaid ac- 
count of the uncertain authority of their reſpective local 
ſtatutes, but alſo in regard that the originals of the ſaid 
ſtatutes in ſome places were periſhed by length of time, 
or loſt, or deſtroyed in the great rebellion ; therefore, that 
this matter might finally be at reſt, the act of the 6 An. 
c. 21. was made; by which it thus enacted : J#hereas 

ſeveral doubts and 145 have w_—_ and may hereafter 
ariſe, in relation to the validity and force of the fatutes of 
divers cathedral and collegiate churches, founded by king Henry 
the eighth ; which doubts and queſtions have been occaſioned, 
partly by a temporary act of parliament made in the firſt year 
of the reign of queen Mary in relation to the ſaid ſtatutes, au 
in order to defeat the true and pious ends and deſignt: of the 
faid foundations, and partly by reaſon of the known loſs of ma- 
ny records and evidences during the late revellion in this king- 
dem; and whereas the ſaid dzubts and diſputes may in time 
not only turn to the great diſquiet and prejudice of the ſaid 
Foundations, but may prove a manifeſt olſtruction to the peace, 
order, good government and m"m_— of the church, unleſs 
ſome ſpeedy and effeftual remdy be provided; it is therefore 
enacted, that in all cathedral und collegiate churches founded 
by the ſaid king Henry the eighth, ſuch /tatutes as have been 

| uſually 
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uſually received and prattiſed in the government of the ſame. 
reſpettively, fence the late happy refloration of king Charles the, 
ſecond, and to the obſervance whereef the deans aud preben- 
daries, and other members of the ſaid churches, from the ſaigh 
time have uſed to be fwern at their inſtalments ar admuſſumns, 
ſhall be and ſhall be taken and adjudged to be gaad and valid 
in law, dnd ſhall be and be taken and adjudged to be the a- 
tutes of the ſaid churches reſpectively; nevertheleſs, ſo far 
forth only, as the ſame or any of them are in no manner re- 
pugnant to, or inconſiſtent with the conſtitution of the church 
of England as the ſame is now by law eftabliſhed, or the laws 
of the land. Provided, that it ſhall be lawful for her ma- 
Jeſty, during her life, from time to time to alter, amend, cor- 
rect, revoke, diminiſh, or enlarge ou ſlatutes, or any of 
them; and to make new flatutes and ordinances for the ſaid 
cathedral and collegiate churches, and for reſuming or ſettling 
the local viſitation of them, or any of them ; in ſuch manner, 
from time to time, as to ber majeſty ſhall ſeem meet. . 

By this act the former diſputes were at an end; the 
local ſtatutes being hereby generally eſtabliſhed and con- 
firmed. But hereupon divers queſtions have ariſen : As, 
firſt of all, Under what reſtrictions this act is to be un- 
derſtood; or, what thoſe ſtatutes are which are hereby 
confirmed, and what ſtatutes are not hereby confirmed ? 
And the reſtrictions are three: 1. Such ſtatutes only are 
confirmed, as were uſually received and practiſed in the 
reſpective churches, from the time of the reſtoration to 
the time of making the act. 2. And ſuch only, to the 
obſervance bs wes. the deans and prebendaries and other 
members of the ſaid churches from the ſaid time had uſed 
to be ſworn at their inſtalments or admiſſions. And, 3. 
So far forth only, as the ſame ſtatutes or any of them are 
in no manner repugnant to or inconſiſtent with the con- 
_—_— of the church of England, or the laws of the 
and. 

Now one great doubt hath been, Whether by the words 
[ ſuch ſlatutes] in the firſt reſtriction, are meant bodies of ſta- 
tutes generally received and practiſed ſince the reſtoration; 
or only, particular ſtatutes within ſuch bodies, as had been 


ſo received. In the former caſe, if the whole bodies of 


ſtatutes are intended, then the ſeveral particulars therein 
are confirmed, altho* perhaps ſome of thoſe particulars 
had not been practiſed ſince the reſtoration ; provided 
ſuch particulars are not contrary to the 6anſtitution of 
the church or laws of the realm. In the latter caſe, if 
particular ſtatutes are only intended, then to. know Whe- 

ther 

1 
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ther any ſuch particular ſtatute is in force, it will be ne⸗ 


ceſſary to be informed whether it was generally received 
and practiſed during the aforeſaid time. The former opi- 
nion ſeemeth generally to prevail. An inſtance will ren- 
der this plain. The charters of foundation do require, 
that the deanries ſhall be donative, and conferred by the 
king's letters patents : But the local ſtatutes (for it is to 
be obſerved, that the ſtatutes of the ſeveral churches are 
in many reſpects the ſame) do require that the dean ſhall 
be preſented by the crown, and inſtituted by the biſhop ; 
and the particular ſtatute which injoins this, had not in 
ſeveral of the churches been uſually practiſed fince the 
reſtoration, And particularly with regard to the church 
of Glouceſter, in the year 1720, the caſe was ſtated by 
the crown to the then attorney and ſolicitor general, who 
delivered their opinion according to the following weighty 
and very judicious report : 
Whitehall; 23d May, 1720. 
Gentlemen, 


The deanry of Glouceſter being become vacant, the 
biſhop of that ſee apprehends, that by an act of parliament 
in the ſixth year of the late queen Anne, a new ſanction 
is given to the body of ſtatutes of that cathedral ; and 
that thoſe ſtatutes require, that contrary to the practice 
of above a hundred years, the dean thereof ought to come 
in by preſentation, and receive inſtitution from him. I 
herewith ſend you ſeveral copies of records and other 
papers ; which will more fully apprize you of this matter. 
And I am to ſignify to you his majeſty's pleaſure, that 
you conſider of it, and report your opinion, whether the 
ancient method ſhould take place or a new one be in- 
troduced ; and that if. you think the practice ought to be 


altered, you do in that caſe prepare a form of ſuch an 


inſtrument as you ſhall think proper to paſs under the 

great ſeal for that purpoſe. I am, &c. 

| Stanhope. 

To his majeſty's attorney 
and ſolicitor general. 


To their excellencies the lords juſtices, 


May it pleaſe your excellencies : 


In humble obedience to his majeſty's commands, ſig- 
nified to us by letter from the right honourable the earl 
Stanhope &c. whereby we are informed, that the deanry 
.» had &c. 
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Nec. (as above) We have conſidꝭred of the matters 
thereby to us referred, and do moſt humbly certify your 


excellencies, That the deanry of Glouceſter was erected 
by letters patents bearing date 7th Sept..23 H. 8. whereby 


the king appoints the firſt dean and prebendaries, and in 
ordering the precedence of the dean, directs, quod ipſe 
decanus, et quilibet ejus ſucceſſerum, per nos nominandi, ſhall 
be next in dignity to the biſhop. Then the charter ap- 
points, that the dean and prebendaries ſhall be a body 
corporate, and have perpetual ſucceſſion; et ſe gerent, 
exhibebunt, et occupabunt, ſecundum ordinationes regulas et 
 flatuta, eis per nos in q indentura impefterum fienda, 
ſpecificanda, et declaranda. The king further grants them 
divers privileges : after which follows a ſaving clauſe in 
theſe words: Salvis, nobis heredibus et ſucceſſoribus noſtris, 
titulo jure et authoritate decanos prebendarios et omnes pauperes ex 
liberaliate noſtra ibidem viventes de tempore in tempus nomi- 
nandi, aſſignandi, et præficiendi, qualitercunque et quotieſcun- 
que eccleſia cathedralis prædicta de decano præbendariis vel pau- 
peribus prædictis vel eorum aliquo per mortem vel aliter vacare 
contigerit per literas naſtrus patentes de tempore in tempus ordi- 
—_— ficere et præſentare. | 

hele are all the clauſes in the letters patents of foun- 
dation, which concern the manner in which future deans 
were to come in ; and we humbly apprehend, that if the 
queſtion had reſted fingly upon the charter, this deanry 
muſt have been taken to be donative in the crown : for 


tho' the word præſentare is uſed in the laſt clauſe, yet we 


apprehend, that is not to be underſtood of a proper pre- 
ſentation to the biſhop, becauſe it is brought in only in a 
ſaving cauſe, and that ſenſe ſcems inconſiſtent with the 
other words with which it ſtands coupled which import 
a compleat appointment by the crown, 

The caſe ſtanding thus upon the charter of foundation, 
we further humbly certify your excellencies, that as there 
is a clauſe in the charter referring to ſuture ſtatutes to be 
given by the king, ſo it appears to us, that king Henry 
the eighth, in the __ year of his reign, did give a body 
of ſtatutes, for the better rule and government of the ca- 
thedral church of Glouceſter; which, however invalid 
in their original, have in general been eſteemed and ob- 
ſerved as the ſtatutes of that church ever ſince. The 
ſecond chepter of thoſe ſtatutes, intitled, Of the 
&* qualification of the dean”, of winch an engliſh tranſ- 
lation only hath been laid before us, has theſe words: 
Whenſoever the office of dean ſhall hereafter beceme void, by 
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death reſignation deprivation or ceſſion or by any other means; 
we will that ſuch perſon ſhall be dean, and be ſo accepted, and 
enjay the office of dean in all reſpetts, whom «ve or our ſucceſſors 
Hall nominate elect and prefer by our letters patents to be ſealed 
under the great ſeal of us or our ſucceſſors, and ſhall think 
fit to preſent to the biſhap of Glouceſter ; which ſaid dean ſe 
nominated elected and preſented, and having been inſtituted by 
the biſhop, the canons. for the time being Hall accept and admit 
for dean 4 the cathedral church of louceſter ;. and the dean 
upon ſuch his admiſſion,” before he ſhall take upon him any go- 
verument in the church, or concern himſelf in any affairs there- 
unto belonging, ſhall take an oath in this form, viz. * I N, 
«© who am elected and inſtituted dean of this cathedral 
& church, do call god-to witneſs, &c.“ 

The expreſſions in this ſtatute are ſomewhat particular 
and uncommon ;, but upon the whole, we apprehend, 
that in caſe the ſaid ſtatute had been regularly given pur- 
ſuant to the power reſerved by the charter, it would have 
made a preſentation to the biſhop neceſlary in this caſe, 
and the dean ought to have received inſtitution. from him. 
But it appears, that the body of ſtatutes, of which this is 
ene, was not given by indenture, which is the only form 
the charter preſcribes ; and we find that by an act of par- 
hament made in the 1 Mar. the ſtatutes given by king 
Henry the eighth to the cathedral churches founded by 
him are recited to be void. 

For theſe reaſons, we are humbly of opinion, that this 

ſtatute was not valid in its original, had no operation to 
alter the charter, and conſequently that the dean ought 
then to have come in by donation notwithſtanding the 
ſtatutes. 
We further humbly. certify your excellencies, that ſe- 
veral copies of inſtruments under the great ſeal for con- 
ſtituting deans of Glouceſter from time to time, have 
been tranſmitted to us; which we have peruſed and here- 
to annexed, and find none of them to be in the ſtrict 
form of a preſentation, 

The only precedent which' looks that way, is that of 
dean Cooper in the 11 Elis. which is directed to the bi- 
ſhop of Glouceſter, and has in it the word præſentamus, 
and requires the biſhop to inſtitute him, But it contains 
alſo an expreſs grant of the deanry to Cooper; and we 
beg leave to obſerve to your excellencies upon this pre- 
cedent, that it ſeems framed in conformity to the ſtatute 
before mentioned about the qualification of the dean, 
having purſued it in the ycry words and expreſſions, 
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All the other precedents tranſmitted to us beſides that 
of Cooper, as well before as ſince the reſtoration, we con- 
ceive to be mere grants from the crown. 

- This was the ſlate of the caſe at the time the ſtatute 6 
An. intitled, An act for avoiding doubts and queſtions touch- 
ing the flatutes of divers cathedral and collegiate churches, was 
made, And the body of ſtatutes given by king Henry 
the eighth being (as hath been already obſerved) originally 
void, and this deanry (as appears by the precedents) hav- 
ing paſſed by grant from time to time ; we apprehend the 
ſingle queſtion to be, Whether this act of parliament has 
given ſuch. a ſanction to the ſtatute about tne qualifica- 
tion of the flean, as to alter the practice of granting which 
has hitherto prevailed, and make a preſentation to the 
biſhop neceſlary ? 

We beg leave to obſerve to your exccllencies, that as 
far as we can be informed, this is the firſt queſtion that 
hath ariſen upon this act; and that, upon conſideration 
of the act, it appears to be drawn in a looſe and doubtful 
manner, and may admit of various conſtructions, 

The preamble takes notice, that ſeveral doubts had 
ariſen, concerning the validity of the ſtatutes of divers 
cathedral and collegiate churches founded by king Henry 
the eighth; which had been occaſioned partly by an act 
of the x Mar. and partly by reaſon of the loſs of re- 
cords during the rebellion, which might prove an ob- 
ſtruction to the good government and diſcipline of the 
church: And then it enacts; that in all cathedral and 
collegiate churches founded by the ſaid king Henry the 
eighth, ſuch ſtatutes as have been uſually received and 
practiſed in the government of the ſame reſpectively ſince 
the reſtoration, and to the obſervance whervof the deans 
and prebendaries and other members of the ſaid churches 
from the ſaid time have uſed to be ſworn at their inſtal- 
ments or admiſſions, ſhall be and be taken and adjudged 
to be the ſtatutes of the ſaid churches reſpectively ; ne- 
vertheleſs, ſo far forth only as the ſame or any of them 
are in no manner repughant to or inconſiſtent with the 
conſtitution of the church of England as it is now by law 
eſtabliſhed, or the lavrs of the land. 

The queſtion ariſing upon this act, material to the 
point referred to us, is whetacr by the words Such 
flatutes as have been uſually received and praftiſed fmce the re- 


oration —— be intended, bodies of the ſtatutes, particular 


ſtatutes within which bodies have been generally acted 
under as occaſion required; or only, tact particulat indi- 
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vidual ſtatutes as have been actually put in practice? For if 
this act only confirmed ſuch particular ſtatutes as have been 
actually practiſed; then it is clear, that this ſtatute about 
the qualification of the dean is not confirmed, nor has any 
greater force than it had originally; there being no pre- 
tence of any practice under it fince the reſtoration, But 
if the act has confirmed bodies of ſtatutes, particular 
ftatutes within which bodies have been generally acted 
under; then this ſtatute will be in 9 con- 
firmed, notwithſtanding it has not been in fact ſpecially 
obſerved. 

We apprehend this to be a queſtion of great doubt and 
difficulty: but upon conſideration of the ſeveral parts 
of the act, we are humbly of opinion, that bodies of ſta- 
tutes, particular ſtatutes in which have been generally 
acted under as occaſion has required ſince the reſtoration, 
are thercby confirmed; for theſe reaſons : 

In the firſt place, the doubts and queſtions, which ate 
recited in the preamble to have ariſen, were not concern- 
ing any particular individual ſtatutes, but concerning the 
bodies of ſtatutes given by king Henry the eighth, whe- 
ther they were given in a proper manner; and the reaſon 
for vrhich they were declared void by the act of 1 Mar. went 
to the whole body of ſtatutes, and not to particular branch- 
es; and it ſcems reaſonable, that the ſame expreſſion 
mould have the ſame fignification in the enacting clauſe, 
as in the preamble, 

Beſides, the act does not only confirm ſuch ſtatutes 


as have been uſually received and practiſed ſince the re- 


ſtoration, but makes a further deſcription, viz. And to the 
obſervance whereof the deans and prebendaries from the ſaid 
time have uſed to be ſworn at their inſtalments : And it is 
well known, that the members of cathedral churches are 
never ſworn to the obſervance of particular ſtatutes, but 
of bodies of ſtatutes in general. | 
The reſtrictive clauſe at the end is Iikewife obſervable 
to this purpoſe ; Nevertheleſs, ſo far forth only, as the ſame 
er any of them are in no manner repugnant to or incon/i/tent 
with the conſtitution of the church of England as it is new by 
law eftabliſhed, or the laws of the land. Hereupon we hum- 
bly conceive, that the legiſlators could not apprehend, 
that any particular ſtatutes, inconſiſtent with the conſtitu- 
tion of the church or the laws of the land, had been 
uſually received and practiſed ſince the reſtoration z but 
that reſtriction ſeems aimed at ſome parts of the bodies of 
thoſe ſtatutes, which might poſſibly relate to popiſh =_ 
ition, 
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fiction, and therefore were not fit to be confirmed with 
the reſt, 

Upon the whole, we are humbly of opinion, that the 
abovementioned ſtatute about the qualification of the dean 
bas received a confirmation by this act of parliament, as 
part of the body of ſtatutes of this church; and conſe- 

uently, that in the caſe of this particular deanry a pre- 
— to the biſhop, according to the terms of that ſta- 
tute is now become neceſſary. And we have, in humble 
obedience to his majeſty's commands, prepared the form 
of an inſtrument (hereto annexed), which we humbly 
ſubmit to your excellencies, as proper to paſs the great 
ſeal for that purpoſe ; wherein we have alſo inſerted a 
clauſe of grant, and exactly followed the precedent of 
dean Cooper, that ſeeming to us to have been ſettled with 
great care in purſuance of the ſtatute. All which, &c. 


R. RAYMOND, 

11 July, 1720. + 3 
Again : ſuppoſing the whole bodies of ſtatutes to be 
confirmed, ſo far as the ſame ſtatutes or any of them are 
not contrary to the conſtitution of the church or laws 
of the land; queſtions have ariſen concerning. the con- 
ſtruction of thoſe ſtatutes themſelves, Ay particularly, 
how far the clauſe in thoſe local ſtatutes, which gives 
power to the dean or jn his abſence to the vicedean and 
chapter to chuſe the minor canons, lay clerks, and other 
officers therein particularly ſpecified, ſhall be underſtood 
to qualify the general power given by the charter of foun- 
dation to the dean to appoint all and every the inferior 

officers and miniſters. 

Thus in the church of Briſtol, in the year 1751, a dife 
yte of this kind ariſing, the ſame was referred to the 
then biſhops of London, St David's and St Aſaph z whoſe 
determination was as follows: - Whereas differences and 
diſputes having ariſen, between the Reverend Dr Cham- 
berlayne dean of the cathedral church of Briſtol, and the 
chapter of the ſaid church, touching the right of naming 
the precentpr, minor canons, grammar ſchoolmaſter, lay 
clerks, or ſinging men, choiriſters, ſubſacriſt, or ſexton of 
the ſaid church, They the ſaid dean and chapter did, by 
an act of chapter, dated the 19th of Auguſt, 1751, ſub- 
mit the ſaid diſpute to the arbitration and determination 
of the lords biſhops of London, St David's and Norwich, 


in caſe he ſhould be able to attend: if not the lord þithop 
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of St. Aſaph: And whereas the lord biſhop of Norwich 


has, by reaſon of his conſtant attendance on the prince of 
Wales and prince Edward, declined the ſaid arbitration, 
We the ſaid biſhops of London, St David's, and St Aſaph, 
have accepted and do hereby accept of the ſaid reference and 
arbitration, in virtue of the aforeſaid act of chapter, and 
alſo of two ſubſequent acts of chapter bearing date the 
30th of November, 1751, and the 2d of March, 1752, 
as by the ſaid acts (relation being thereunto had) may more 
fully appcar. And we the ſaid arbitrators, _— conſi- 
dered the caſe laid before us, by the dean of Briſtol of the 
one part, and the prebendaries on the other, and alſo the 
papers and documents delivered on each ſide, in ſupport 
of their reſpective claims, particularly and eſpecially the 
charter of foundation of Hen. 8. bearing date June 4, in the 
34th year of his reign, and alſo the body of ſtatutes 2 
y his commiſſioners to the ſaid dean and chapter, bear- 

ing date the 5th of July, in the 36th year of his reign, 
are of opinion, and do determine, that the right of na- 
ming the precentor, minor canons, grammar ſchoolmaſter, 
lay clerks or ſinging men, 2 ſubſacriſt ur ſex- 
ton of the cathedral church of Briſtol, is in the dean and 
chapter, and the dean being abſent, in the vicedean and 
chapter of the ſaid church. In witneſs whereof, we have 
hereunto ſet our hands and ſeals, this 23d day of March 
1752. 

Tho. London (Sherlock) 

Ri. St David's (Trevor) 

R. St Aſaph (Drummond) 


Thus alſo in the year 1764, a like diſpute ariſing in the 
cathedral church of Glouceſter, the ſame was determined 
upon reference as follows :— Whereas diſputes and differ- 
ences have ariſen, between the reverend Dan. New- 
come, D. D. dean of the cathedral church of Glouceſter, 
and Joſeph Atwell, D. D. and Sam. Wolley, M. A. two 
of the prebendaries of the ſaid church, concerning the 
right of electing and removing the precentor, minor ca- 
nons, facriſt, ſubſacriſts, ſchoalmaſter, uſher, organiſt, lay 
clerks, and choiriſters of the ſaid church, They the ſaid 
deans and prebendaries did enter mutually into bonds dated 
Oct. 14. 1754, to abide by the arbitration and award of 
ſuch perſon or perſons as ſhould be in that behalf nomi- 
nated and appointed arbitrators by the right reverend the 
lord biſhop of Glouceſter, on or before the zoth of No- 
yember then next, ſo as the award of ſuch arbitrators — 
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made in writing ready to be delivered on or before Nov. 
30, 1755. And whereas the ſaid biſhop did, in purſuance 
thereof, by writing dated the third day of November 
1754, nominate and appoint us the underwritten to award 
and determine the ſaid diſputes and differences, Now we 
the ſaid arbitrators, having duly conſidered the caſcs laid 
before us by the dean of Glouceſter of the one part, and 
the ſaid prebendaries on the other, and alſo the papers de- 
livered in ſupport of their ſeveral claims, particularly the 
charter of foundation of Hen. 8. bearing date Sept. 4. 
in the 33d year of his reign, and alſo the body cf ſtatutes 
given by his commiſſioners to the ſaid dean and prebend- 
aries, bearing date Jul. 5. in the 36th year of his reign, 
are of opinion and do determine, that the right of elect- 
ing and removing of the precentors, minor canons, ſa- 
criſts, ſubſacriſts, ſchoolmaſters, uſhers, organiſts, lay 
clerks, and choiriſters of the church of Glouceſter, is in 
the dean and Chapter, and the dean being abſent, in the 
vicedean and chapter of the ſaid church. In witneſs 
whereof we do hereunto ſet our hands and ſeals, this 16th 
day of Oct. 1755. 

Tho. Cant. (Herring) 

Tho. Clerk (Maſter of the rolls) 

Geo. Lee (Dean of the Arches) 


In like manner, there have been ſeveral diſputes be- 
twixt the deans on the one hand, ard the prebendaries on 
the other, concerning a negative power which the deans 
have claimed by virtue of the ſaid ſtatutes in divers in- 
ſtances. As in the aforeſaid church of Glouceſter, about 
the year 1752, the dean refuſed to affix the chapter ſeal 
to a leaſe agreed upon by the majority of the chapter; in- 
fiſting, that by the local ſtatutes his conſent was abſo- 
Jutely neceſſary to the validity of ſuch leaſe, which con- 
ſent he would not give. But the dean ſubmitted before 
it came to a judicial determination. 

In the year 1752 and 1753, a like diſpute happened in 
the cathedral church of Carliſle, about the dean's negative 
power in conferring of benefices, — The four prebendaries 
of which the chapter conſiſteth, one of whom is always 
vicedean, unanimouſly elected and nominated under the 
chapter ſeal Mr. Henry Richardſon, to the perpetual cu- 
racy of St Cuthbert's, Carliſle, The dean entcred a ca- 
veat againſt his admiſſion ; and the biſhop refuſed to ad- 
mit and licenſe him. Whereupon it was moved in the 
court of king's bench, for a mandamus co the biſhop ta 
admit and licenſe the curate. 
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On ſhewing cauſe, it was inſiſted on behalf of the dean, 
that by the local ſtatutes the dean's conſent is neceſſary, 
and conſequently, that without this the nomination is not 
good. The clauſes in the ſtatutes reſpecting this point 
are theſe four: 

In Chap. 5. De officio decani. Statuimus etiam 

et volumus, in omnibus cauſis gravioribus, veluti in feodi con- 
ceſſione, terrarum et firmarum dimiſſione, ac beneficiorum colla- 
Prone, altiſque id genus rebus, decani (ft præſens fit) conſenſus 
obtineatur, ſin abſens fuerit (modo intra regni noſtri Angliæ li- 
mites degat) conſenſus ejus requiratur. 
In Chap. 6, De viſitatione terrarum.— Porro, quoni- 
am crebra capituli mentio in iis ſtatutis habetur ; ſub capituli 
nomine ubique intelligimus mediam ad minus partem totius nu- 
meri omnium canonicorum : Ea enim ſola tanquam per capitu- 
lum recta haberi volumus, quibus media ad minus pars totius 
numeri omnium canonicorum ſimul preſens adeſt, et expreſſe 
eidem conſentiat : Nam abſentium canonicorum ſuſfragium (/i 
quid ferre voluerint) nullo mado valere ſinimus, nec alicujus ro- 
boris eſſe. 

In Ela. 7. De dimiſſione terrarum ad firmam, —— 
Preterea volumus, ut nec decanus nec canonicorum ullus terras 


aut tenementa ulli locet aut ad firmam dimittat, ine conſilio et 


conſenſu capituli. Sacerdotia vero, id eſt, rectoriam, vica- 
riam, aut alia ejus generis eccleſtaſtica beneficia, ad collationem 
eccleſie neſtræ ſpectantia, decanus cum capitulo, aut (abſente 
decano) vicedecanus cum capitulo conferendi aut epiſcopo præ- 
ſentandi jus et peteſtatem habeant. 

In Chap. 18. De officio vicedecani. Statuimus et 
valumus, ut vicedecanus gui pro tempore oP canonicis et 
omnibus miniſtris eccleſie naſtræ (decano abſente, vel decanatu 
vacante) præſit et proſpiciat, eoſque in ordine contineat ; et 
quecungue fieri deberent per decanum praſentem, quod ad eccle- 
fie negotia et regimen pertinet, ipſo abſente aut ipſius officia 
vacante, bene et fideliter faciat et miniſtret. | 

For the dean it was urged, that by the 5th ſtatute 
abovementioned, his conſent, if he is preſent, muſt per- 
ſonally be obtained; and if he is abſent, provided he be 
within the kingdom, his conſent nevertheleſs is required, 

To which it was anſwered, that the 7th ſtatute ex- 
plains this fully ; whereby it appeareth, that the dean and 
chapter if the dean is preſent, and if he is abſent, the 
vicedean and chapter ſhall nominate and preſent, 

It was further inſiſted on behalf of the dean, that the 
biſhop is viſitor by the local ſtatutes, and thereby is ap- 
pointed the expounder and interpreter of the ſaid 1 
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when any doubt ſhall ariſe. But this 22 was over- 
ruled: partly, as it ſeemeth, becauſe Mr Richardſon was 
no member of the chapter or body corporate ſubject to 
the biſhop's local viſitation, and having by his nomina- 
tion obtained a temporal right, was therefore properly 
before the court, to have that right aſſerted; and partly, 
perhaps, becauſe this matter of viſitation was not then be- 
fore the court, but would come in regularly upon the 
biſhop's return to the mandamus, if he ſhould fo think fit 
thereupon to return himſelf viſitor ; and perhaps partly 
becauſe this negative power, if given to the dean by the 
local ſtatutes, might be deemed by the court to be con- 
trary to the law of the land. And the rule for a man- 
damus was mace abſolute : fetting forth, that whereas 
Henry Richardſon, clerk, had been nominated to the ſaid 
curacy, and had applied to the biſhop to admit and licenſe 
him, and that the biſhop had refuſed ſo to do, in con- 
tempt of the king, and to the damage and grievance of 
the ſaid Henry Richardſon, and to the manifeſt prejudice of 
his eflate ; therefore the biſhop is commanded (in the uſual 
form) to admit and licenſe him, or ſhew cauſe to the 
contrary, 
The biſhop upon the mandamus admitted and licenſed 
the curate ; ſo that the whole cauſe upon the merits came 
ot to be determined, If the dean had appealed to the 
biſhop as viſitor, and the biſhop had determined for the 
dean's negative power; pr if the biſhop had returned 
himſelf 2 — upon the mandamus, and thereupon had 
proceeded to viſit and determine as aforeſaid; then upon 
a prohibition it would have come to be conſidered, how 
far theſe local ſtatutes in this particular are conſiſtent, 
with the laws of the land, according to the third reſtric- 
tion in the ſtatute of the 6 An. before recited. 
And this introduces the act of the 33 H. 8. c. 27. 
which is as follows: Albeit that by the common laws of this 
realm of England, all aſſents elections grants and leaſes, had 
made and granted, by the dean warden prova maſter preſident 
or other governor of any cathedral-church hoſpital college or 
other corporation, with the aſſent and conſent of the more or 
greater part of their chapiter fellows or brethren of ſuch cor- 
poration having wiices of aſſent thereunto, be as good and ef- 
fectual in the law to the grantees and leſſees of the ſame, as if 
the reſidue or the tubele number of ſuch chaptter fellows and 
brethren of juch corporation, having voices of aſſent, had there- 
unto — and agreed ; yet the ſaid common laws notwith- 
landing, divers feunders of fuch d:anries hoſpitals colleges and 
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corporations within the ſaid realm, have upon the foundation 
and eſtabliſhment of the ſame deanries hoſpitals colleges and other 
corporations, eſtabliſhed and made (amongſt other their peculiar 
atts) local flatutes and ordinances, that if any one of ſuch cor- 
poration, having power or authority to aſſent or diſaſſent, ſhould 
and would deny any ſuch grant or grants, that then no ſuch 
leaſe election or grant ſhould be had granted or leaſed ; and for 
the performance of the — every perſon having power of 
aſſent to the ſame, have been and be daily thereunto ſworn, and 
ſo the reſidue may not proceed to the perfection of ſuch elections 
grants and leaſes, according to the courſe of the common laws 
of this realm, unleſs they ſhould incur the danger of perjury : 
for the avoiding whereof, and for the due execution of the 
common law univerſally within this realm, and every place in 
one conformity of reaſon to be uſed, it is enacted, that all and 
every peculiar att order rule and eflatute, heretofore made or 
hereafter to be made, by any founder of any hoſpital college 
deanry ar other corporation, at or upon the faunaation of any 
ſuch hoſpital college deanry or corporation, whereby the grant 
* gift or election of the governor ar ruler of ſuch hoſpital 
college deanry or other corfuration, with the aſſent of the more 
part of ſuch of the ſame heſpital college deanry or corporation 
as have or Hall have voice or aſſent to the ſame, at the time « 
ſuch grant 5 gift or election hereafter to be made, ſhould 
m any wiſe hindred or let by any one or more, being the leſſer 
number of ſuch corporation, contrary to the form order and 
courſe of the common law of this realm of England, ſhall be 


from henceforth clearly fruſtrate void and of none effect; and 
that all oaths heretofore taken by any perſon «of ſuch hoſpital - 


college deanry and other corporation, ſball be, for and concern- 
ing the obſervance of any ſuch order eſtatute or rule, deemed 
void and of none effeft ; and that from henceforth no manner of 
perſon or perſons of any ſuch hoſpital cellege deanry or other 
corporation, ſhall be in any wiſe compelled to take an oath for 
the ebſerving of any ſuch order eftatute or rule; on pain of 
every perſon giving ſuch oath, to forfeit for every time jo 
offending the ſum of 51. half to the king, and half to him that 
will ſue for the ſame in any of the king's courts of record, 

The act ſeemeth to be expreſſed in terms ſomewhat in- 
accurate and confuſed ; but the manifeſt intention is, to 
eſtabliſh the rule of the common law, that a majority of 
the body corporate ſhould bind the reſt, In ſome parts 
of the act the dean ſeemeth to be contradiſtinguiſhed 
from the chapter; ſo as that the negative of the inferior 
number of the chapter only, excluſive of the dean, was 
hereby intended to be taken away ; but the other parts — 

e 
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the act ſeem to explain this; expreſſing, that all lacal ſta- 
tutes, whereby the grant leaſe or election of ſuch corporation 
ſhould be any wiſe hindred by any one or more, being the leſſer 
number of ſuch corporation, contrary to the —_— the common 
law, ſhall be void. And it is certain, the is one and 
but one member of the body corporate. 

Unto all which may be added, that the rule for the 
neceſſity of a majority of the whole body to be conſent- 
ing, is not only agreeable to the common law and (as it 
ſeemeth) to the declaration of the ſaid ſtatute of the 33 
H. 8. but alſo to the ancient canon law, which clearly 
determineth, that elections ſhall be made by the major et 
antor pars, that is, by a majority of legal votes (as is 
before ſet forth at large under the title Cathedzals.) 


V. Of deans and peculiars, 
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1. The word dean is alſo applied to divers that are the Deans without 


chief of certain peculiar churches or chapels ; as the dean 
of his majeſty's chapel royal, and the dean of the chapel 
of St George at Windſor; not being the heads of any 
collegiate body, nor endowed with any juriſdiction, but 
only dignified and honoured with the name and title. God, 


52. 54. 


2. And as there are ſome deans without juriſdiction, Without a cheg- 
ſo there are alſo ſome dcans with juriſdiction, but with- ber. 


out any chapter ; as the dean of Croydon in Surrey, the 
dean of Battel in Suſſex, the dean of Bocking in Effex, 
and many others. God. 52. 


(ai 


3. Altho' the biſhop of Chicheſter doth admit the dean Nan of Battel. 


of the exe:npt juriſdiction of Battel within that dioceſe, 
and doth commit to him the cure and juriſdiction of that 
church; yet the patron thereof is to „%itute and induc? 

im, and the patrons aecordingly have given the deans 
inſtitution and induction for ſome hundreds of years, and 
without queſtion ſuch inſtitution and induction 1s good : 
but this deanry was originaily given to the incumbents 
as a donative only by the patron, and the biſhop admits 
or approves of the patron s preſentee, and commits to 
him the cure and juriidiction, by compoſition only. 
Watf. c. 15. 


4. The dean of the Aches is the judge of the court of Dean of the 


Arches, ſo called of Baw-ch::rch in 
the ſteeple thereof raiſed at the top with ſtone pillars in 
faſhion like a bow bent archwiſe;z in which church this 

7 court 


ondon, by reaſon of Arches. 
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court was ever wont to be held, being the chief and 
moſt ancient court and conſiſtory of the juriſdiction of 
the archbiſhop of Canterbury; which pariſh of Bow, to- 

her with twelve others in London, whereof Bow is 

e chief, are within the peculiar juriſdiction of the ſaid 
archbiſhop in ſpiritual cauſes, and exempted qut of the 
biſhop of London's juriſdiction, Gad. 100. 

And it is ſuppoſed that he was originally ſtyled dean 
of this court, by reaſon of his ſubſtitution to the arch- 
biſhop's official, when he was employed abroad in foreign 
embaſſies ; whereby both theſe names or ſtyles became at 
laſt in common underſtanding, as it were ſynonymous, 


God, 102. 
Dean of St. Mar: 5. There is alſo the * St. Martin le grand in 
** Landon, concerning which Lindwagd puts the queſtion, 


whether it be ſuch an eccleſiaſtical benefice as that the 
incumbent thereof may incur ſuch penalties, as other 
perſans beneficed may incur? And after deep inquiries 
into the laws precedents and antiquities foreign and do- 
meſtic, with delectable variety of great learning on both 
fides argumentatively and impartially, at laſt doth con- 
clude it in the affirmative, God. 53, 
| Profits during 6. It is ſaid, that after the death of the dean of a free 
NOR chapel belonging to the king, the king ſhall have the pro- 
fits of the deanry ; for it is at his pleaſure, whether he 
will collate a new dean to it. God. 52. 

But, otherwiſe, by the ſtatute of the 28 H. 8. c. 11, 
the profits of all ſpiritual promotions benefices dignities 
or offices, inferior to thoſe of archbiſhops and biſhops, 
ſhall go to the ſucceſſor, towards the payment of his firſt 
fruits. 


VI. Of rural deans. 


Antiquityof the 1. The office of rural deans was not unknown to our 

office of rural Saxon anceſtors. For in one of the laws aſcribed to Ed- 

Pre ward the confeſſor, it is provided, that of eight pounds 
penalty for breach of the king's peace, the king ſhall have 
an hundred ſhillings ; the carl of the county fifty ſhillings; 
and the dean of the biſhop in whoſe deanry the peace was bro- 
ken, the other ten : which words can be applied only ta 
the office of rural deans, according to the reſpective diſ- 
tricts which they had in the part of every dioceſe, Ken. 
P ar. Ant. 633. 


2, The 


j 
| 
; 
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formity to the like ſubordinations in the ſtate. Gib/. 971. 

In like manner the dioceſes within this realm ſeem to 
have been divided into archdeaconries and rural deanries, 
in order to make them correſpond to the like diviſion of 
the kingdom into counties and hundreds. Hence it came 
to paſs, that the archdeacons, whoſe courts were to an- 
ſwer to thoſe of the county, had the county uſually for 
their diſtrict, and took their titles from the diſtrict in 
which they acted ; and the names of the rural deanries 
ſeem to be taken from the hundreds, and were at firſt, 
and generally now are the ſame. 1 Varner s Eccl. Hit. 
275. | 
Sd as in the ſtate, every hundred was at firſt divided 
into ten tythings or friborghs, and every tithing was made 
up of ten families ; both which kept their original names, 
notwithſtanding the increaſe of villages and people : ſo, 
in the church, the name of deanry ftill continued, not- 
withſtanding the increaſe of perſons and churches, And 
theſe diſtriEts from time to time have been contracted or 
inlarged at the diſcretion of the biſhop. Tho' ſome 
deanries do ſtill retain the primitive allotment of ten 
churches, eſpecially in Wales, where the moſt ancient 
uſages do continue, In the dioceſe of St. Afaph, the 
deanries of Bromfield and Vale and of Kidwen; in the 
dioceſe of Bangor, the deanries of Llin and Llivon; 
in the dioceſe of Landaff, the deanry of Uſk ; in that of 
St, David's, the deanry of Emlin, have the preciſe 
number of ten-pariſh churches. And ſeveral other dean- 
ries, that upon their new diviſion were made up of two con- 
joined, or three contracted into two or one, do now con- 
tain the number of fifteen, twenty, or thirty churches, 
according to the diviſion ſo made: As for inſtance, the 
deanry of Burceſter in the dioceſe of Oxford, is made up 
of thirty one pariſh churches ; out of which the church of 
Ambroſden being excepted (as before the reformation 
being in the deanry of Codeſdon), the remaining thirty do 
expreſsly anſwer the three diſtinct dear.ries of Curtling- 
ton, Iſlip, and Burceſter, of which the two former were 
annexcd to the latter. Ken. 634. Gib. 971. 


3. And as in the aforeſaid law of king Edward the Apojntment of 
confeſlor, the rural dean is there called the dean of the rural deans. 


biſhop, ſo without doubt he was appointed by the biſhop, 
to have the inſpection of clergy and people within the 
diſtrict in which he was incumbent, under him, and him 

2 alone; 
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2. The exerciſe of juriſdiction in the church by patri- Apportioning the 
archs, primates, and metropolitans, was inſtituted in con- i of rural 


, 
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alone; in like manner as the archipreſbyter at the epiſ⸗ 


copal ſee, was one of the college of preſbyters, appointed wn 
at the pleaſure of the biſhop, who in his abſence might ofh 
preſide over them; and under him have the chief care of 3 
all matters relating to the church. But as in proceſs of = 
time, by the conceſſion of the biſhops, the cathedral * 


archipreſbyter or dean became elective, and being choſen 
by the college of preſbyters, or the chapter, was only 97. 
confirmed by the bithop ; ſo after that the archdeacon, 
by the like conceſſions, became a ſharer in the admini- 
{tration of epiſcopal juriſdiction, he became of . courſe a 
,.. .._ . tharer.in the appointment of rural deans. Gihſ. 971. up 
: oath of 4. The proper authority and juriſdiction of rural deans, 


2 perhaps may be beſt underſtood, from the oath of office II 
which in ſome dioceſes Was anciently adminiftred to them; wy 
which was this: I A. B. do ſwear; diligently and "7 


* faithfully to exccute the office of dean rural within the 
&« deanry of D. Firſt I will diligently and faithfully 15 
& execute, or cauſe to be executed, all ſuch proceſſes as 
& ſhall be directed unto me from my lord biſhop of B:. 
& or his officers or miniſters by his authority. Item, I V7 
& will give diligent attendance, by my ſelf or my deputy; 


&« at every conliſtory court, to be holden by the ſaid act 
© reverend father in god, or his chancellor, as well to bo! 
“return ſuch proce eſles as ſhall be by me or my deputy 1 
« executed; as allo to receive others, then unto me to 

ce be directed. Item, I will from time to time, during ” 


4 my ſaid office, diligently inquire, and true information T1 
give unto the ſaid reverend father in god, or his chan- 
< cellor; of all the names of all ſuch perſons within the ? 
p „ ſaid deanry of D. as ſhall be openly and publickly 2 


noted and defamed; or vehemently ſuſpected of any = 
« ſuch crime or offence, as is to be puniſhed or reformed 2 
„ by the authority of the ſaid court. Item, I will dili- * 


« gently inquire, and true information give, of all ſuch 
& perſons and their names, as do adminiſter any dead yer 


© men's goods, before they have proved the will of the mn 
c teſtator, or taken letters of adminiſtration of the de- _ 
* ceaſed inteſtates. Item, I will be obedient to the right c | 
“ reverend father in god J. biſhop of B. and his chan- 8 
&« cellor, in all honeſt and lawful commands; neither 2 


« will I attempt, do, or procure to be done or attempted, 
* any thing that ſhall be prejudicial to his juriſdiction, 
„ but will preſerve and maintain the ſame to the utter- 


« moſt of my power.” God. Append. 6, 7. 


5. From 
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5. From whence it appears, that beſides their duty Their holding 
concerning the execution of the biſhop's proceſſes, their rural chapters. 


office was, to inſpect the lives and manners of the clergy 
and people within their diſtrict, and, to report the ſame 
to the biſhop : to which end, that they might have know- 
ledge of the ſtate and condition of their reſpective dean- 
ries, they had a power to convene rural chapters. Gil/, 


TI rhich chapters were made up of all the inſtituted 
clergy, or their curates as proxies of them, and the dean 
as preſident or prolocutor. Theſe were convened either 
upon more frequent and ordinary occaſions, or at more 
ſolemn ſeaſons for the greater and more weighty affairs. 
Thoſe of the former ſort were held at firſt every three 
werks, in imitation of the courts baron, which run ge- 
nerally in this form, from. three weeks to three weeks: 
but afterwards they were moſt commonly held once a 
month, at the beginning of the month, and were for this 
reaſon called kalendz, or monthly meetings, But their 
moſt ſolemn and principal chapters were aſſembled once a 
quarter, in which there was to be a more full houſe, 
and matters of greater import were to be here alone tranſ- 
ated, All rectors and vicars or their capellanes, were 
bound to attend theſe chapters, and to bring information 
of all irregularities committed in their reſpective pariſhes. 
If the deans were by ſickneſs or urgent buſineſs detained 
from their appearing and preſiding in ſuch conventions, 
they had power to conſtitute their ſubdeans or vicegerents. 
The place of holding theſe chapters was at firſt in any 
one church within the diſtrict, where the miniſter of the 
place was to procure for, that is, to entertain the dean and 
his immediate officers. But becauſe in pariſhes that were 
ſmall and unfrequented there was no fit accommodation 
to be had for ſo great a concourſe of people; therefore 
in a council at London under archbiſhop Stratford, in the 
year 1342, it was ordained, that ſuch chapters ſhould 
not be held in any obſcure village, but in the larger or 
more eminent pariſhes. Nen. 639, 040. 

And one ſpecial reaſon why they ſeemed to have been 
formed in this realm after the manner of the courts baron 
is, becauſe we find nothing of rural chapters in the an- 
cient canon law. Gibſ. 973. 

In purſuance of which inſtitution of holding rural 
chapters, and of the office cf rural deans in inſpecting 
the manners of clergy and people, and executing the bi- 

ſhop's 


112 


Their attendance 


at the bilhop's 
viſitation. 
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ſhop's proceſſes for the reformation thereof, we find 4 
conſtitution of archbiſhop Peccham, by which it is re- 
quired, that the prieffs, on every ſunday immediately fellowing 
the holding of the rural chapter, Mall expound to the people the 


ſentence, of excommunication. 


And in theſe chapters continually preſided the rural 
deans, until that Otho the pope's legate required the arch- 
deacons to be frequently preſent at them; who being 


ſuperior to the rural deans, did in effect take the preſi- 


dency out of their hands: infomuch that in Edward the 
firſt's reign, John of Athon gives this account, of it; 
Rural chapters,“ ſays he, “at this day are holden by 
the archdeacon's officials, and fometimes by the rural 
« deans.” From which conſtitution of Otho, we may 
date the decay of rural chapters; not only as it was a 
diſcouragement to the rural dean, whoſe peculiar care the 
holding of them had been; but alſo, as it was natural for 
the archdeacon and his official to draw the buſineſs that 
had been uſuully tranſacted there, to their own viſitation, 
or as it is ſtiled in a conſtitution of archbiſhop Langtonz 
to their own chapter. Gtb/. 973. 

6. And this office of inſpecting and reporting the man- 
ners of the clergy and people rendred the rural deans 
neceſſary attendants on the epiſcopal ſynod or general 
viſitation; which was held for the ſame end of inſpecting; 
in order to reformation, In which ſynods (or general 
viſitation of the whole dioceſe by the biſhop) the ru- 
ral deans were the ſtanding repreſentatives of the reſt 
of the elergy, and were there to deliver information 
of abuſes committed within their knowledge; and to pro- 


poſe and conſult the beſt methods of reformation. F or 


the ancient epiſcopal ſynods (which were commonly held. 


once a year) were compoſed of the biſhop as preſident, 
and the deans-cathedral or archipreſbyters in the name of 
their collegiate body of preibyters or prieſts, and the arch- 
deacons or deputies of the inferior order of deacons, and 
the urban and rural deans in the name of the pariſh mi- 
niſters within their diviſion ; who were to have their ex- 

nces allowed to them according to the time of their at- 
tendanee, by thoſe whom they repreſented, as the prac- 
tice obtained for the repreſentatives of the people in the 
civil ſynods or parliament. But this part of their duty; 
which related to the information of ſcandals and offences, 


in progreſs of time devolved upon the churchwardens; 


and their other office of being convened to fit members of 
pro- 
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provincial and epiſcopal ſynods, was transferred to two 
proctors or repreſentatives of the parochial clergy in every 
dioceſe to aſſemble in convocation, where the cathedral 


deans and archdeacons ſtill keep their ancient right, 


whilſt the rural deans have given place to an election of 
two only for every dioceſe, inſtead of one by ſtanding 
place for every deanry. Ken. 648, 649. 


And albeit their office at firſt might be merely in- Their jodigial 
ſpection, yet by degrees they became poſſeſſed of a power to 
judge and determine in ſmaller matters ; and the reſt they 
were to report to their eccleſiaſtical ſuperiors. Gibſe. 972. ry. 


And by ſpecial delegation they had occaſionally com- 
mitted to them the probate of wills, and granting ad- 


miniſtration of the goods of perſons inteſtate ; the cuſtody 


of vacant benefices, and granting inſtitutions and induc- 
tions; and ſometimes the deciſions of teſtamentary cauſes, 


'and of matrimonial cauſes, and matters of divorce, Of 


which there appear ſome footſteps in one of the legatine 
conſtitutions of Otho : by which it 1s injoined, that the 
dean rural ſhall not thereafter intermeddle with the 
cognizance of matrimonial cauſes : and by another con- 
ſtitution of the ſame legate, he is commanded to have an 
authentic ſeal : All which ſhews, that anciently there was 


| ſomewhat of juriſdiction intruſted with them. Ken. 641. 


.. 4. 647. Gibſ. 972. God. Append. 7. 

And before their declining ſtate, they were ſometimes 
made a ſort of chorepiſcopi, or rural biſhops ; being com- 
miſſioned by the dioceſan to exerciſe epiſcopal juriſdic- 
tion, for the profits whereof they paid an annual rent : 
but as the primitive chorepiſcopi had their authority re- 
ſtrained by ſome councils, and their very office by degrees 
aboliſhed ; ſo this delegation of the like privileges to ru- 
ral deans, as a burden and ſcandal to the church, was in- 
hibited by pope Alexander the third, and the council of 
Tours. Ken. 639. 


8. This office hath been always of a temporary nature; Their continue 
and is expreſsly declarcd fo to be both by Lindwood 3 their 


and John de Athon. And this was the reaſon vchy the 
ſeals which they had for the due return of citations, and 
for the diſpatch of ſuch buſineſs as they ſhould be em- 
ployed about, had only the name of the office (and not 
as other ſeals of juriſdiction, the name of the perſon alſo) 
po, 201 in it. Gil. 972. 
ut in the dioceſe of Norwrich, the admiſſion of rural 
deans ſeems to have been more ſolemn than elſewhere, 
and their continuance perpetual: for whilſt that ſee was 
Vol. II. I vacant, 


and other authee 
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Their diſuſe. 


Deans and cbapters. 


vacant, in the time of archbiſhop Witleſey, ſeveral ru. 
ral deans there were collated, whereas in other places they 
are only ſaid to be admitted; and in an ancient metro- 
re Fr viſitation of the ſame dioceſe, the firſt in eve 
deanry is ſuch an one perpetual dean. Gibſ. 972. 

And perhaps ſeveral of the deans of peculiars may 
have ſprung originally from rural deans. 

I inally ; By the preſcription and power of the 
archdeacons and their officials, it happened, that in the 
next age before the reformation of our church, the juriſ- 
diction of rural deans in this iſland declined almoſt to 
nothing. And at the reformation, in the publick acts 
of our reformers, no order was taken for the reſtoration 
of this part of the goverment of the church. In the 
reformatio legum this was provided for, but fell to the 
ground for want of confirmation by the legiſlative pow- 
er. So that theſe rural officers in fome deanries have be- 
come extinct, in others have only a name and ſhadow left. 
Nor do we find any expreſs care further taken for the 
fupport of this office, but only in the provincial ſynod of 
convocation held at London, Apr. 3. 1571. by which it 
was ordained, that the archdeacon when he hath fi- 
„ niſhed his viſitation, ſhall ſignify to the biſhop what 
„ clergymen he hath found in every deanry ſo well en- 
„ dowed with learning and judgment, as to be worthy to 
« inſtruct the people in ſermons, and to rule and preſide 
* over others: out of theſe the biſhop may chuſe ſuch 
as he will have to be rural deans.” But this is rather 
a permiſſion, than a poſitive command, for the continu- 


- ance of that office : however, it proves that rural deans were 


thought fit miniſters to aſſiſt in diſpenſing the laws and diſ- 
cipline of our reformed church ; and it doth imply, that 
when they are deputed by the biſhop, they may exert all 
that power which by canon and cuſtom refided in the 
faid office before the reformation, The little remains of 
tais dignity and juriſdiction depend now on the cuſtom 
of places, and the pleaſure of dioceſans. Ken. 652, 653. 


Ged. Abpend. 7. 


Dedication of Churches. See Church. 
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1. UVV the ſtatute of Circumſpecte agatis, 13 Ed. 1. ft. By flatute, 


4. In cauſe of defamation, it hath been granted al- 
ready, that it ſhall be tried in a ſpiritual court, when money is 
not demanded, but a thing done for puniſhment of jim : In 
which caſe, the ſpiritual judge ſhall have power to take know- 
ledge notwithſtanding the king's prohibition. 


It hath been granted already] By this it appeareth (faith 
ford Coke) that the cognizance of defamation was granted 
by act of parliament ; for otherwiſe it could not be grant- 


ed. 2 Int. 492. 


When money is not demanded] For in this caſe, he that is 
defamed cannot ſue there for amends or damages ; but 
only for correction of the fin, pro ſalute anime. 2 Inſt, 


402. 


And by the ſtatute of articuli cleri, 9 Ed. 2. c. 4. Ii 
de famations, prelates ſhall correct, the king's prohibition not- 
withNanding ; fir/t injoining a penance corporal, which if the 
pr will redeem, the prelate may freely receive the money, 
tho" the king's prohibition be ſhewed. 


2. But to bring offences within theſe ſtatutes, they Not — matten 
tempor 


muſt have theſe following incidents : 
As, firſt, the defamation muſt not be for matters tem- 


ral. 

Thus if a man be called thief or traytor: if one be ſued 
for ſuch flander in the eccleſiaſtical court, a prohibition 
lieth, God. 516. | 

So if one call a man a perjured perſon ; he mult take his 
remedy for it at the common Jaw. 2 Int. 493. 

M. 22 H. 8. A ſuit was in the ſpiritual court, for 
calling one a falſe knave ; and a prehibition was granted: 
for knave originally was no word of reproach, but ſignified 
a man ſervant, and a knave child a man child. 2 Injt. 493. 
For albeit theſe words do not imply any offence of which 
the temporal law taketh cognizance, yet being alſo not 
of ſpiritual cognizance, the temporal courts will grant a 
prohibition, that the eccleſiaſtical courts may not exceed 
their juriſdiction. 

In like manner a ſuit being commenced, for calling the 
plaintiff quean; a prohibition was granted, by rcafon of 
the uncertainty of that word. Cad. 517. 
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Nor for matters 
ſpiritual mixed 
with temporal, 


But for ſpiritual 
matters only, 
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E. V,. Braithwaite and Matthews, Matthews libel- 
led in the ſpiritual court againſt Braithwaite, for having 
ſaid Matthews is a rogue, a cheating rogue, and keeps 
rogues company, And a prohibition was granted. L. 
Raym. 212. | 

M. 10 IF. A libel was preferred againſt a man in the 
ſpiritual court, for ſaying to another, Thou art an impu- 
dent brazenfaced Beelzebub And a prohibition was 
granted, L. Roym. 397. 2 Salk. 692. 

3. Nor muit the defamation be, for matters ſpiritual 
mixed with temporal. | 
Thus, E. 11 . A libel was preferred in the eccleſi- 
aſtical court for ſcandalous words, viz. You are a damn- 
ed bitch, whore, a pocky whore, and if you have not 
the itch, you have the pox. And it was moved for a 
prohibition, becauſe an action lies at common law. And 
this difference was taken, where the word pox is joined 
with other words, fo that it cannot be underſtood but of 
the french pox, there the aCtion lies. And by Holt chief 
juſtice : The joining it with the word whore, will make 
it to be underſtood of the french pox, which is aCtion- 
able; and he cited a caſe where the words were, He got 
the pox by a rt haired wench in Moorfields, and yy 
were held actionable. And a prohibition was granted, 
L. Reym. 446. 


H. 10G. 2. Legale and IVright, It was moved for 2 


prohibition to the ſpiritual court of Norwich, in a ſuit | 


pending there for defamation. The words were, You 
are an old rogue, and a thief, and I will-prove you ſo, and 
an old whoring rogue, and a $aflard-geiting old rogue: It 
vas allowed, that the latter words were of ſpiritual cog- 
nizance ; but as the farſt was temporal, a prohibition will 
lie for the whole. And a rule was made to ſhew cauſe. 
On ſhewing cauſe, it was alledged that theſe words were 
not of a temporal nature ſufficient to ground a prohi- 
bition, But the court held the contrary ; and ac- 
cordingly the rule was made abſolute. 2 Jur. Eccl. 
215. 

4. But to intitle the ſpiritual court to juriſdiction, the 
defamation mult be for matters merely ſpiritual, 

Thus in the caſe of Smith and 1/724, AH. 5 V. Libel in 
tne ſpiritual court for theſe words, You are a rogue, raſ- 
cal, whoremaſter, and ſon of a perjured affidavit bitch. A 
prohibition was moved for; and all the words being 
viaived but tne word whorema/tcr (none of them being 
ſach as an action may be brought for at the common lav:), 
y 4 I iT 
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it was urged that is only a word of heat, and that words 
of paſſion are not defamatory, but regarded by the hearers 
no more than the words of one non-compos mentis or 
mad. But by Holt chief juſtice; to ſay whoremaſter 
of a man, is the ſame with whore of a woman, which is 
an eccleſiaſtical flander. 2 Salk. 692. 

H. 9 Car. Gabbet's cafe, A prohibition was prayed, to 
ſtay a ſuit in the ſpiritual court for defamation, in ſpeak- 
ing theſe words, He is a cuckoldly knave ; and a precedent 
was Cited, that for ſaying, he is a knave, and a cheating 
knave, ſuit being in the ſpiritual court, a prohibition was 
granted upon good adviſement, But the court ſaid, that 
precedent is not like to this caſe; for there was not any 
offence wherewith the ſpiritual court ought to meddle ; 
but in this caſe, for theſe words, it is properly to be ex- 
amined and puniſhed there. And a prohibition was de- 
nied. Cro. Car. 339. 

H. 2 G. 2. Ferguſon and Cuthbert. A prohibition was 
moved to a ſuit in the ſpiritual court, for calling a wo- 
man jilt and firumpet, and ſaying he would cut his wife's 
legs off if was fuch a ftrumpet: And denied; for, 
by the court, they are a charge of incontinence, and the 
ſignification of them well known. Str. 823. 

T. 40 Eliz. Pollard and Armſhaw. Pollard and his 
wife brought an action againſt Armſhaw for theſe words, 
Thou art a whore, for J. S. goldſmith, hath the uſe of thy 
body, and a cart is too good for thee. By the court, 
The words are of ſpiritual cognizance only, and the ac- 
tion will not lie. Gouldſb. 172. God. 519. 

E. 3 An. Graves and Blanchet. An action was brought 
for theſe words, She is a thore, and had a baſtard by her 
father's apprentice. And judgment was arreſted. The 
court ſaid they could not overthrow fo many authorities. 
The reaſon of the law is, that fornication is a fpiritual 
offence ; and no action lay at the*common law for what 
the common law t.ok no notice of, without fpecial da- 
mage. 2 Salk. 696. 

E. 4 An. Auberry and Barton. A woman libelled a- 
gainit another in the ſpiritual court, for theſe words, You 
are a brandy- noſed whore, you ſtink of brandy. And a 
prohibition was moved. for, becauſe they were words of 
heat, and did rather charge the defendant with intemper- 
ance than incontinence. But by Holt chief juſtice, Pro- 
hibition hath been denied in like caſes forty times. And 
a prohibition was denied. L. Raym. 1136. 

13 5 M. 7 
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6 M. 7 Car. Hollingſbead's caſe, Hollingſhead prayed a 
prohibition, to ſtay a ſuit in the ſpiritual court for defa. 
mation, for ſpeaking theſe words, Thou art a bawd, and 
I will prove thee a bawd. And becauſe theſe are words 
properly determinable in the ſpiritual court, and for which 
no action lies at the common law, the prohibition was 
denied. But for ſaying, Thou keepeſt an houſe of baw- 
dry, this being matter determinable at the common law 
by indictment, ſuit ſhall not be in the ſpiritual court. 
Cro. Car. 229. 

So in the caſe of Lockey and Dangerfield, M. 12 G. 2. 
Libel in the ſpiritual court for theſe words, You are a 
bawd. And upon motion for a prohibition, caſes were cited 
to prove, that an action would lie. But the court upon 
conſideration diſcharged the rule; for it is not a charge 
of keeping a bawdy houſe, which is puniſhable as a tempo- 
ral offence; an action will lie for theſe words, but 
for the word bazwd only it will not; that being perhaps 

no more than a ſolicitation of chaſtity. Str. 1100. 
In what caſe an 5. T. 35 Eliz. Davies and Gardiner. An action upon 
3 ze. the caſe of ſlander, was brought by Anne Davies againſt 
ters merely ſpi- John Gardiner: That whereas there was a communica- 
ritual. tion of marriage to be had, between the plaintiff and one 
Anthony Elcock ; the defendant, to the intent to hinder 
the ſaid marriage, ſaid and publiſhed, that there was a 
rocer in London that did get her with child, and that 
{he had a child by the ſaid grocer ; whereby ſhe loſt her 
marrriage. To which the defendant pleaded not guilty ; 
and was found guilty, at the affizes at Ayliſbury, to the 
damages of 200 marks. And now it was alledged in ar- 
reſt of judgment, that this matter appeareth to be 
merely ſpiritual, and therefore not determinable at the 
common law, but to be profecuted in the ſpiritual court, 
But by the court, The action lies here; for a woman not 
married cannot by intendment have ſo great advancement 
as by her marriage, whereby ſhe is ſure of maintenance 
for her life, or during her marriage, and dower and other 
benefits which the temporal laws give by reaſon of her 
marriage: and therefore by this flander ſhe is greatly 
prejudiced in that which is to be her temporal advance- 
ment; for which it is reaſon to give her remedy by way 

of action at the common law. Poph. 36. 

T. 9 Car. Penſon and Gooday. Action upon the caſe : 
Whereas he keepeth an alehouſe licenſed by the juſtices, 
the defendant to ſcandalize the plaintiff's wife ſpake theſe 
words to her, Hang thee, bav:d ; thou art worſe than a 

| bawd ; 
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bawd ; thou keepeſt a houſe worſe than a bawdy houſe ; 
and thou keepeſt a whore in thy houſe, to pull out my 
throat, Upon not guilty pleaded, it was found for the 
plaintiff. It was moved in arreſt of judgment, that theſe 
words are not actionable. But it was agreed, that for 
faying one is a bawd and keeps a bawdy houſe, an acti- 
on lieth ; becauſe it is a temporal offence, for which the 
common law inflicts puniſhment : But to call one bawd, 
without further ſpeaking, an action lieth not, no more 
than to call one whore ; but it is a defamation puniſha- 
ble in the ſpiritual court. Cre. Car. 329. 
So if a man who hath lands by deſcent ſue in the ec- 
cleſiaſtical court againſt another for calling him baſtard ; 
a prohibition ſhall be granted, for this tendeth to a tem- 
poral diſinheritance. 2 RolPs Abr. 292. 
But in the caſe of Bernard and Beale, E. 16 Ja. On 
an action upon the caſe, for ſaying that the plaintiff had 
two baſtards, and ſhould have kept them, by reaſon of 
which words diſcord aroſe betwixt him and his wife, and 
they were likely to have been divorced ; after verdict, it 
was moved in arreſt of judgment, that theſe words were 
not actionable, becauſe he doth not ſhew any temporal 
loſs, as loſs of marriage, or the like; and this imagina- 
tion to be divorced is not to any purpoſe, for it is but a 
cauſeleſs fear. And of that opinion was the whole court, 


And therefore it was adjudged for the defendant. Cs. 
Ja. 472. 


6. Dr. Gibſon ſays, If a miniſter is defamed in any ar- word . ſpoken ef 
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ticle relating to the diſcharge of his miniſterial function; a cle. man. 


this is agreed by the books of common law, to be duly 
triable in the ſpiritual court. Gibſ, 1025. 

But in the caſe of Coxeter and Parſons, H. 10 JV. Dr 
Parſons libelled againſt Coxeter in the ſpiritual court, for 
ſaying of him, He had no ſenſe, was a dunce, and a 
blockhead, and he wondred that the biſhop would lay his 
hands upon ſuch a fellow, and that he deſerved to have 
his gown pulled over his ears. And a prohibibition was 
granted: For a parſon is not puniſhable in the ſpiritual 
court for being a knave or a blockead, more than ano- 
ther man. And whereas it was urged that a parſon might 
be deprived for want of learning, Holt chief juſtice ſaid, 
if that be the caſe, he muſt bring his action at law; for 
that was a temporal damage. 2 Salk. 692. 

T. 19 H. 8. Theprior of Laund libelled in the ſpi- 
ritual court againſt Robert Lee and Jahn Lee, for calling 
the prior churl's ſon, rotten churl, and cankered churl; 


14 and 
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and a prohibition was granted: for the wards. concerned 


no ſpiritual matter, and therefore be could not ſue for 
them in the eccleſiaſtical court; neither could he have 
action for them at the common law. 2 Inf. 493. 

H. 6 G. 2. Muſgrave and Bovey. A prohibition was 


granted to a ſuit for theſe words, ſpoken by one clergy- 


man of another : You are an old rogue, and a raſcal, 
and a contemptible fellow, deſpiſed and hated by every 
body. Str. 946. 


Words ſpoken in 7. H. 13 W. Tehnſon and Bewick, A rule was made 


London. 


for a prohibition to be granted, unleſs cauſe ſhewed, to 
the conſiſtory court of the biſhop of Wincheſter, to ſtay 
a ſuit againſt the plaintiff by the defendant, for baving 
ſaid to the defendant Thou art a whore; and for having 
ſaid to the defendant's huſband, You have married an 
old whore, and therefore haye no children ; upon ſug- 
geſtion of the cuſtom of London to cart whorcs, and that 
theſe words were ſpoke in London, And on ſhewing 
cauſe againſt the rule, it was urged, that it appeared upon 
the face of the ſuggeſtion, that as well the plaintiff as the 
defendant lived out of the juriſdiction of London, viz, 
Bewick at Bewick in Middleſcx, and Johnſon in the pariſh 
of St Olave's Southwark ; and therefore it would be 
hard to deprive the defendant of puniſhing the plaintiff 
for having ſpoken theſe malicious and defamatory words, 
in a court where ſhe may proceed, to drive her to ano- 
ther court where ſhe cannot proceed, the plaintiff liv- 
ing out of the juriſdiction of the court. And of that 


opinion was the whole court. And Holt chief juſtice 


ſaid, that if in ſuch caſe a prohibition were granted, it 
would give licence to all the market women, when they 
were in London, to defame their neighbours without fear 
of puniſhment, And the rule was diſcharged. L. 
Raym. 711. | | | | 

T. 5 G. Argyle and Hunt, Libel in the ſpiritual 
court, for the word whore; which upon the face of the 
libel appeared to have bcen ſpoken in London: and after 
ſentence, it was moved for a prohibition, becauſe the de- 
fe of juriſdiction appeared in the libel itſelf, and the 
court will judicially take notice of the cuſtom of London, 
where an action lies for the word whore. By the court: 
The rule is, that you ſhall never alledge matter out of the 
libel, as a ground for a prohibition after ſentence ;_ but 


the foundation of our granting it muſt ariſe out of the 


libel itſelf in defect of juriſdiction. And if there be a de- 
fect of juriſdiction appearing in the libel, then the party 
never 
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never comes too late; for the ſentence and all other pro- 
ceedings are a mere nullity. But where the ſpiritual 
court hath an original juriſdiction, which is to be taken 
from them upon account of ſome matter ariſing in the 
ſuit, as for defect of trial; there after ſentence the part 
ſhall never have a prohibition, becauſe he himſelf hath 
acquieſced in their manner of trial, which is a waiver of 
the benefit of a common law trial. It is true, theſe words 
appear to be ſpoken in London ; but how doth the cuſ- 
tom of London appear to us? there is nothing of that 
in the libel; and tho' we have ſuch a private knowledge 
of it, that upon motion we do not put the party to pro- 
duce an affidavit, becauſe the other ſide never diſputes it, 
et we cannot judicially take notice of it; and if any 
* ſhall inſiſt on an affidavit, we muſt have it in every 
caſe, It was never known, that the court judicially takes 
notice of private cuſtoms ; but they are « ſpecially 
returned, In the caſe of Stone and Fowler, M. ꝙ An. there 
was a preſcription for the pariſhioners to repair the fences 
of the churchyard ; and after ſentence they came and ſug- 
geſted, that the rector was bound to thoſe repairs ; and that 
the ſpiritual court, inaſmuch as the preſcription was not 
admitted, had no power to proceed : but the court held, 
they came too late after ſentence. Str. 187. 
8 Geo. Vicars and Worth, The wife libelled in the 
ſpiritual court, for words which appeared on the libel to 
be ſpoken in London; the words were (ſpeaking to the 


huſband), You are a cuckoldly old rogue, and was cuc- 


kolded by a porter. And againſt a ' prohibition it was. 
urged, that the cuſtom of London extends only to the 
word whore; and that words which only import a wo- 
man to. be ſo, are not within the cuſtom. But the whole 
court held the contrary; for prohibitions have been 
often granted where the words are tantamount, And a 
prohibition was granted, Str. 471. 

T. 9 Geo. Cook and Wingfield, The word ſtrumpet was 
held to be within the cuſtom of London ; but the de- 
fendant not coming for a prohibition till after ſentence, 
the court denied a prohibition, on the authority of Argyle 
and, Hunt, tho' it appeared on the libel to be ſpoken in 
London. Str. 555. 

8. By the 1 Ed. 3. ſt. 2. c. 11. intitled, No ſuit ſhal] 
be made in the ſpiritual court againſt indictors: The com- 
mons do grievouſly complain, that when divers perſons, at well 
clerks as lay people, have been indidted before fberiffs. in their 
turns, and after the iugugſt proctred be deltvered before the jufit- 

ce z 
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cet; aſter their deliverance they do 


in the ſpiritual court 
againſt ſuch indiftors, ſurmiſiug againſt them that have defumed 
= to the great damage of the indiftors, wherefore many 


people of the ſhire be in fear to indift ſuch offenders ; the 


king will that in ſuch caſe every man that feeleth himſelf griev- 
ed thereby, ſhall have a prohibition formed in the chancery upon 


bis caſe. 


Before fheriffi in their turnt] Altho' the ſtatute pro- 
vides expreſ ly for indictors in the turns only; yet it ex- 
tends as well to indictors in all other courts, and to all 
witneſſes, and to all others who have affairs in the tem- 
poral court; and who ſhall not be therefore ſued or mo- 
leſted in the court chriſtian. 12 Co. 43. 


In what time the g. Regularly, if the party defamed doth not commence 


ſoit muff be com + 
menced, 


In what caſe the 
detendant may 


juttify. 


an action or cauſe of defamation, and conteſt ſuit in the 
ſame, within a year from the time of uttering the words ; 
the action is taken away by the lapſe of the year: for in 
ſuch caſe, the plaintiff ſhall be ſuppoſed to have remit- 
ted the injury, at leaſt not to recall it to mind ; eſpecially 
F the party defaming, and the party defamed, after utter- 
ing of the words, have been very familiar and converſant 
together, as in eating, drinking, ſaluting each other, or 
other ſigns of familiarity. Clarke, Tit. 118. 

But if the defamatory words were uttered in the abſence 
of the plaintiff, he being then perhaps in remote parts out 
of the kingdom ; and he doth inſtitute the cauſe ſo ſoon 
as he returns, or at leaſt within a year after his return to 
thoſe parts or to that pariſh in which the defamatory 
words were ſpoken, and cauſeth ſuit to be conteſted in 
the ſame ; his action is not taken away. Clarke, Tit. 


119. 
| By the ſtatute of the 21 Ja. c. 16. AZions upon the 
caſe for flandrous words ſhall be brought within two years af- 
ter the words ſpoken, and not after : and if the jury find the 
damages under 40 ſh, the plaintiff ſhall have no mare cots than 
damages, | 
185 M. 9 Ja. Webb and Coat. Prohibition to ſtay a 
ſuit in the eccleſiaſtical court at Norwich for defamation, 
and calling him whoremaſter, and ſaying that he had a 
baſtard ; and ſhews, that the defendant who ſues in the 
ſpiritual court was ſentenced for this cauſe of having a 
baſtard, and ordercd to keep the baſtard at the ſeflions at 
Norwich. And notwithſtanding, they would examine 
this again in the ſpiritual court. And upon this ſuggeſ- 
tion tae defendant demurred. And it was adjudged, that 
e 
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the prohibition ſhould ſtand ; For being ſentenced to be 
the reputed father by the juſtices of the peace, which is 
by the authority of the ſtatute law; it cannot now be 
impeached in the ſpiritual court, nor elſewhere ; and all 

are concluded to ſay the contrary, until it be reverſed, 

Cre. Ja. 625. 

So in Cooke's caſe, E. 17.7 The plaintiff ſued the de- 
fendant in court chriſtian, for calling him a baſtard-ma- 
ker; and the defendant juſtified, becauſe he was proved 
to be ſuch before two juſtices of the peace, according to 
the ſtatute of the 18 Elia. which plea the judges in the 
court Chriſtian refuſed : Wherefore a prohibition was a- 
warded. 2 Roll. Rep. 82. 

11. If any perſon is called to anſwer in a cauſe of de-Cafe where there 
famation, if the plaintiff hath alſo defamed the defendant, are mutual defa- 
the defendant may in the very ſame cauſe re-convene the 
plaintiff, that is, he may give a libel in the preſence of the 
plaintiff and his proctor, tho' no citation was firſt taken 
out againſt him. But in theſe caſes of re-convention, the 
parties muſt proceed together in the conteſting of ſuit, in 
deſiring one and the ſame term probatory, in the produc- 
tion of witneſſes, in the concluſion, and in the pronoun- 
cing of ſentence ; and ſo on in all things, unto the end of 
the ſuit. And if defamatory words, mentioned in the li- 
bel, are mutually proved, a mutual compenſation is to be- 
made, both as to the penance and the charges; that is, 
there ought to be no penance injoined, nor any condemna- 
tion in charges on either part. But it is otherwiſe, where 
two ſeparate cauſes of defamation are commenced. And 
note, that in cauſes of re-convention, tho' a compenſation 
may be made between the parties, yet ſeeing defamers are 
by law to be corrected ; the judge may, if he pleaſeth, 
correct theſe defamers ex mero officio at his pleaſure, 

Clarke, Tit. 134. 

12. M. 10 Geo. Tarrant and Mawr. The wife libelled g., mand connet 
in the ſpiritual court for calling her whore, and there releaſe the wite's 
being proceedings likewiſe for defamation againſt her ſvit« 
by the other, the two huſbands enter into an agreement to 
ſtay proceedings on both ſides ; and upon one of the wives 
going on, the huſband moved for a prohibition : But it 
was denied. For, by the court, The ſuit is by the wife 
to recover her fame, and it isnot in the power of the huſ- 
band to reſtrain her. Str. 576. 

13. But if a feme covert ſue in the ſpiritual court, and But he may re+ 
recover coſts, if the huſband releaſe them, the wife is % the coſts, 
barred, For ſince the huſband is liable to the charges of 


the 
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the ſuſt expended by the wife, he ſhall have the coſts in 5 
recompence; beſides that, the Fife cannot have à chattel Y 
intereſt excluſive of her huſband. But if the hutband dies, 
the wife ſhall have them, "becaule they were a thing in *. 
action; and they ſhall not go to the executors of her huC. | 
band. Chamberlain and Hewitſon, H. 7 W. L. Raym. 74. in 
14. The puniſhment of defamation, is penance to be * 
Semtence and ex· i njoĩned at the diſcretion. of the judge. And after paſſin * 
of the ſentence, the judge declareth, in the preſence d 40 
the offender or of his proctor, the manner in which the pe- pl 
nance ſhall be performed. And if the party is preſent, 
he is admoniſhed by the judge (otherwiſe a monition iſ- * 
ſueth againſt him under the ſeal], to take out of the regil- 8 
— 425 try of the court a ſchedule of his penance, and to per- ws 
þ form the ſame according to the ferm of the ſaid ſchedule, c of 
and to make certificate of the due performance thereof on hir 
or before ſuch court day as ſhalf be appointed, and alſo to tor 
pay the coſts taxed within a time limited, on pain of ex- thi 
communication. 1 Ought, 391, 2. * | of 


If the words were ſpoken in a publick place, then the 
penance is ufually injoined to be done publickly, as in alt 
the chureh of the pariſh where the perſon defamed dwell- 


" 1 $4 JOS us, 
eth, in time of divine ſervice, in the preſence of the perſon def 
defamed (if he has a mind to be nat). but not covered an 
with a linen garment as in cauſes of correction. But if | 


the words were ſpoken in a . place, then the pe- 
nance is done in the houſe of the perſon defamed, or of 
the miniſter, or of ſome other honeſt neighbour, 3x 


Ought. 392. | 

nd the form of words uſually is this: The de- Gi 

famer publickly pronounce, that by ſuch and ſuch words ſhe 

are ſet forth in the ſentence to have been ſpoken by der 

him) he hath defamed the plaintiff; and therefore that pre 

he. begs pardon and forgiveneſs, firſt of god, and then of &hi 

the party defamed, for his uttering ſuch words. 1 Onght, nie 

392» 3+ N 

| | | ef 

Degradation. 

„„ 3 graduation is an eccleſiaſtical cenſure, whereby a 
5 clergyman is deprived of his holy orders which 

| formerly he had, as of prieſt or deavon, G. (Rep: zog: 1 


2. And un 


eh 
ad 


2. And by the canon law, this may be done two ways: 
either ſummaxily, as by word only; or ſolemnly, as by 
deveſting the party degraded: of thoſe ornaments and rites, 
which were the enſigns of his order or degree, Gad. 
Rep. W. Te 811 x * 4 

3. Which ſolemn degradation was anciently performed 
in this manner, as is ſet forth. in the ſixth book of the de- 
cretals : If the offender was a perſon. in, inferior orders, 
then the biſhop. of the dioceſe alone, if in higher orders 
as prieſt or deacon, then the biſhop of the; dioceſe to- 
gether with a certain number of other biſhops, ſent for 
the party to come before them. He was brought in, 


kaving on "His ſacred robes, and having in his hands a 


book, veſſel, or other inſtrument or ornament apyertain- 
ing to his order, as if he were about to officiate in his 
function. Then the biſhop publickly took away from 
him, one by one, the ſaid inſtruments and veſtments be- 


ſonging to his office, ſaying to this effect, This and 


this we take from thee, and do deprive thee of the honour 
of ptieſthood z and, finally, in taking away the laſt ſa- 
cerdotal veſtment, ſaying thus, By the authority of god 
almighty, the father, the ſon, and the holy ghoſt, a of 
us, we do take from thee the clerical habit, and do depoſe, 
degrade, deſpoil, and deprive thee of all otder, benefit, 
and privilege of the clergy. Gi. 1066, 

And this ſeemeth to have been done in the moſt, diſ- 
graceful, manner poſſible ; of which there ſeem to be ſome 
remains, in the common expreſſion of pulling a man's getun 
over his ears, oy 

4. By Can. 122. Sentence again{t a miniſter, of depo- 
ſition from the miniſtry, ſhall be pronounced. by the. bi- 
ſhop only, with the aſfiffunce of his chancellor and 
dean (If they may conveniently be had), and ſome of the 
prebendaries, if the court be kopt near the cathedral 
church ; or of the archdeacon, if he may ba had conve- 
niently, and two other at leaſt grave miniſters and 

reachers to be called by the biſhop, when the court is 
ept in other places, | 


| 4 

E court of delegates is ſo called, becauſe theſe 
delepates do fir by force of the king's commiſſion 

under the great ſcal, upon an appeal to the King in the 


Court 


* 
8 


4 enn, 

"Delegates 
court of chancery, in three cauſes: 1. When a ſentence 
is given in any eccleſiaftical cauſe by the archbiſhop or 
his official. 2. When any ſentence is given in any ec- 
cleſiaftical cauſe in places exempt. 3. When a ſentence 
is given in the admiral's court, in ſuits civil and marine, 


dy the order of the civil law. And theſe commiſſioners are 


called delegates, becauſe they are delegated by the king's 

commiſſion for theſe purpoſes, 4 Il. 339- 2 
The law concerning this court, falleth in under the 

title Appeal. 5 | 


the. — 


Depzivatton. 


DEE is an eccleſiaſtical cenſure, whereby a cler- 

man is deprived of his parſonage, vicarage, or 
other ſpiritual promotion or dignity. Deg. p. 1. c. 9. 
- And the cauſes of ſuch deprivation are properly and na- 
furally determinable by the eccleſiaſtical laws of this 
realm: But becauſe generally there are eſtates of freehold 
dependant upon — and dignities, and an- 
nexed to them inſeparably, which reſt at the ſole deter- 
mination of the common law; the courts of common 
law do ſometimes inſpect and regulate the proceedings of 
the eccleſiaſtical courts ; and where they proceed againſt 
the rules of law, they frequently prohibit them : (eſpe- 
cially where ſuch ſentence for any offence is inflicted by 
act of parliament.) Deg. p. 1. c. 9. 

In all caufes of deprivation of a perſon actually poſ- 
ſeſſed of a benefice, theſe things muſt concur : 1. A mo- 
nition or citation of the party to appear, 2. A charge 
given him, to which he is to anſwer, called a libel, 3. 
A competent time aſſigned for the proofs and anſwers. 
4. Aliberty for counſel to defend his cauſe, and to except 
againſt the proofs and witneſſes, 5. A ſolemn ſentence 
after hearing all the proofs and anſwers. Theſe are the 


fundamentals of all judicial proceedings in the eecleſiaſti- 


cal courts, in order to a deprivation. And if theſe things 
be not obſerved, the ay + hath juſt cauſe of appeal, and 
may have a-remedy by a fuperior court, And theſe pro- 
cecdings are agreeable to the common juſtice and reaſon 
of mankind ; becauſe the party contend hath the liberty 
of defence, and the right of appeal. 1 Still. 323. Hl. 
Pererg. 19. 

x Ey 
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By Can, 122. Sentence againſt a miniſter, of depriva- 
tion from his living, ſhall be pronounced by the biſhop 
only with the aſſiſtance of his chancellor and dean (if they 


may conveniently be had), and ſome of the prebendaries, 
if the court be kept near the cathedral church; or of the 


archdeacon, if he may be had conveniently, and two other 


at leaſt grave miniſters and preachers to be called by the 
biſhop, when the court is kept in other places, 


Deviſe. See (Wills. 


_— — : » 


Dilapidations. 


Ilapidations of chancels, to be repaired by lay impre- 
priators, are treated of under the title Church, 


A biſhop as ſoon as he is inſtalled, and a rector or vi- 
ear as ſoon as he is inducted, ought to procure workmen, 
as carpenters, maſons, tilers, and others ſkilled in build- 
ing, to view the dilapidations or whatſoever ſhall want 
repairing, and write down for what ſum a workman will 
or may rebuild or repair the ſame, and ſet their hands to 
the fame for a memorial thereof when they ſhall be called 
to be witneſſes thereunto. For after this inſpection ſhall 
be made, ſuch biſhop, rector, or vicar may commence his 


ſuit for dilapidations when he pleaſeth. And ſuch work-- 


men in ſupport of the action ought to prove, that ſuch 
decay cannot ſufficiently be repaired or amended for lefs 


than ſuch ſum, and that they themſelves would not do it 


for leſs. And that ſuch proof may be ſufficient; it is 
requiſite, that there be two witnefles in every particular, 


and not one witneſs to one kind of work only and ano- 


ther to another. Clarke, Tit. 124. 1 Ought. 253- 

If the benefice hath been vacant for ſome time, as for 
three or four years ; or if the incumbent hath not ſued. 
for ſome time after his induction or inſtallation, nor cauſ- 
ed the dilapidations to be viewed and eſtimated ; he ſball 
not be intitled to recover the whole ſum eſtimated for di- 
lapidations, but conſideration ſhall be had of the time 
elapſed from the ceſſation of the laſt incumbency, and a 
proportionable deduction made for the decays which may 
reaſonably be ſuppoſed to have happened during ſuch in- 
termediate time. Clarke, Tit. 126. 1 Ought. 255. * 

ore 
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Dilapidatione. 

More particularly; concerning dilapidations, the fol- 
lowing conſtitutions and ſtatutes have been made: 
E dm. the rector of a church at his death ſpall leave the 
houſes of the church ruinous or decayed, ſo much'fhall br deduct᷑.- 
ed ont of his eccleſiaſtical goods as ſhall be ſufficient to repair 
the ſame, and to ſupply the other defetts of the church. The 
ſame we do decree concerning thoſe vitars, who have all the re- 
venues of the church, paying a moderutr penſion. For 5 h 
as they are bound to the premiſſes, ſuch portion may well be de- 
ducted, and ought. to be reckoned amongft the debts. © Always 


nevertheleſs having a reaſonable regard to the revenues of the 
church, when ſuch dedutiion is to be made, Lind. 250. 


Shall leave the houſes of the church ruinous or decayed] As, 
the manſe of the rectory ot vicarage ; and other buildings 
whatſoever, the building or reparation whereof pertaineth 
to the rector or vicar immediately. But otherwife it ſeemeth 
to be, of thoſe houſes the building or reparation whereof 
pertaineth to others, as of tenants and vaſſals, by virtue 
of the tenure of their lands. 1d, 


So much ſhall be dedufted} Either by himſelf in his laſt 
will and teſtament ; or by the ordinary, whoſe office it is 
to provide for the church's good. Id. 


Out of his eccle/iaflical goods) Which he hath obtained in 
the right of his church : for ſuch goods by tacit agree- 
ment are buund to the ſaid reparation, but ſuppoſe (ſaith 
Lindwood) he hath not eccleſiaſtical s ſufficient ; 
whether ſuch reparation ought to be made out of his pa- 
trimonial goods, hath been made a queſtion, It ſeemeth 
(he ſays) that if he hath employed his eccleſiaſtical $ 
in the improving of his patrimony, or if by too much at- 
tention to his worldly affairs he hath neglected his eccle- 
ſiaſtical ; in ſuch caſe, he is bound to make ſatisfaction 
out of his patrimonial goods. Id. 


As ſhall be fufficient] And if there be not ſufficient, then 
ſo far forth as the goods will extend. 7d, 


To repair the ſame] Having regard to the exigencies and 
quality of the thing to be repaired ; ſo as the ſame be 
for neceſſity, but not for pleaſure, Id. 


And to ſupply other defects of the church] So far forth as 


they belong to the rector or vicar to be ſuſtained, Id. 


Cught to be reckoned amongſt the debts] And therefore to 
be preferred before legacies ; for legacies are-not to be 
paid, until the debts ſtall be ſirit ſatisfied, Id. 


Bat 


Si apidatſo he, 


But albeit the law allows the payment of dilapidations 
before legacies, yet the ſame are not to be Bes before other 
debts; for the common law (Sir Simon e ſays) pre- 
fers the payment of debts before . for ed ilapidations, 
Deg. p. 1. c. 8. 


Othob. To. the intent that we may provide a remedy 
a gainft the covetouſneſs of divers perſons, who altho' they re- 
2 much ſulſtance fr 15 om their churches and eccleſiaſtical bene- 
frees, do yet neglect their houſes and other edifices, fo as not to 
ftv. them in repair, nor rebuild them when ruinous and 
fallen down ; by reaſon wheres of deformity eccupieth the fate e 
the eburches, and. many inconveniencies_ enſue : We do erdain 
and eftabliſh, that all clerks ſhall take care, decently to repair 
the houſes of ti their bene es, and other buildings, as need ſhall 
require ; whereunts i ſhall be earneſtly admoniſhed by their 
74 s or archdeacins ; and i of them, after the monition 
7 ia or archdeacans neglect to do the ſame, for the 
too bro. the biſbop ſhall cauſe the ſame effettually 
to. 2 e, at the coſts and charges of ſuch clerk, out of ' tho 
profits. of his hed Land benefice, by Y of - this. preſend 
ftatute z cauſing ſo much thereof” to be received, as ſhall be fufs 
. for ſuch reparation. .. The :chancels alſo 'of the church 
they ſhall cauſe zo be 1 by tboſe "who are bound thereunto, 
according as is above expreſſed. Alſe we do. injuin, by atteſta= 
tion of the divine judgment, the archbiſhops and biſhops and 
her 4 ferior prelates, that they do keep in repair their ro 
and other edifices, by cauſing ſuch reparations to be made as t 
tuo to jy needfal. Athon. 112, 


| That all clerks ſhall take care] Under which general. ex- 
preſſion are comprehended curates and prebendaries and 


all, others having any eccleſiaſtical benefice whatſoever, 
I&:. 


IU hereunto thay ſhall be earneſtly admoniſbed by. their biſhops 


or archdeacons] And this hath ſometimes been done by a 
general monition throughout the dioceſe, or deanry. 


16. 751. 


Shall neglect to do the -_ for the ſpace of two months 
At leaſt, to ſet about the ſame : for it may be that ſuch 
time ſhall by no means be ſufficient for the finiſhing 
thereof. Id. 


Out of the profits . of his church and benefice] So that it is 
lawful for the ordinary to ſequeſter the ſame, for the ma- 
king of ſuch reparations, Id. 

oL, II, K Cauſing 


Dilaptdattons. 


Cauſing ſo much there to be received] And fold to the 
beſt purchaſer, 74. 


As ſhall be ſufficient br ſuch reparation] According to the 
diſcretion of the biſhop, as particular occaſions require, 
The general practice is a fifth part. And if the party is 
diſſatisfied, he may appeal. Athon, 112. 1 Still. 6r. 


Mepham. edi ordain, that no inquiſition to be made 
concerning the defect of houſes or other things belonging to an 
eccleſiaſtical benefice, ſhall avail to the prejudice of another, un- 
leſs it be made by credible 7 ſworn in form of law, the 
party intereſled being firſt cited thereunto. And the whole ſum 
eflimated for the defects of houſes or other things belonging to 
eccleſiaſtical benefices, whether found by inquiſition, or by way 
of compoſition made, the dioceſan of the place ſhall cauſe to be 
applied to the reparation of ſuch defefts, within a competent 
time to be appointed by his diſcretion. Lind. 254. 


. © Inquiſition to be made] Which may be done, not only at 

the inſtance of any party intereſted, but alſo by the judge 
himſelf ex officio. For the ordinary, without any appli- 
cation made by any perſon, may cauſe the houſes of the 
church to be covenably repaired out of the profits of the 
benefice. And ſuch inquiſition as aforeſaid may be made 
without any fame of the defects preceding. And the 
reaſon is becauſe it is done, not for deprivation of the 
parſon, but for amendment of the defects. Id. 


Concerning the defects a or other things belonging to 
an eccleſiaſtical benefice] That is, of which the beneficed 
perſon hath the burden and charge of reparation ; as of 
the chancel, incloſures, . hedges, ditches, and ſuch like, 
=: * 


* Shall avail to the prejudice of another]! That is, of the 
benehced perſon himſelf, if he be living; or of his exe- 
cutors or adminiſtrators, if he be dead. Id. 


Unleſs it be made by credible perſons] As for inſtance, 


able and experienced workmen ; as alſo clergymen, hav- 
ing {kill and knowlege in ſuch matters, who are uſually 
joined with laymen in the mandates for ſuch inquiſitions 
to be made. Id. | 


Stworn in form of law] That is, who ſhall ſwear, that 
they will truly make inquiftion, without hatred or fa- 
your or any intereſt which they have or ſhall have there- 


in. Id. 
The 


Dilapidations. 


The intereſted being firſt cited ther cute] And if the 
witneſles of the party ſuing for dilapidations, either for 
favour, or becauſe they have taken the work to be done, 
or have had a promiſe thereof, ſhall depoſe that the de- 
cays cannot be repaired for leſs than ſuch a ſum; the 
defendant, if he ſhall ſee cauſe, may produce witneſſes to 
the contrary, and ſhall be allowed to carry workmen up- 
on the premiſſes to inſpect the dilapidations, and ma 

make exceptions, and diſprove the eſtimate (if it is exceſ- 
ſive) by more or more ſkilful workmen, Clarke, Tit. 


125. 
it the party cited doth not appear, thro' contumacy ; 
the inquiſition nevertheleſs may proceed. Lind. 254. 


Or by way of compoſition made] For the parties may 
agree, without any inquiſition, for a certain ſum to be laid 
out in the reparations. Lind. 254. 


The dioceſan of the place Hall cauſe to be applied]! So that 
his inferior, namely, the archdeacon, cannot by this con- 
ſtitution do that which followeth. For albeit the arch- 
deacon may admoniſh the perſon beneficed to make due 
reparation ; yet the biſhop only ſhall cauſe ſo much of 
the profits to be received, as may be ſufficient for making 
the reparations, Lind. 254. 


| Shall cauſe to be applied) By eccleſiaſtical cenſures and 


other lawful remedy, and alſo by ſequeſtration of the pro- 
fits. Lind. 254. 


Within a competent time to be appointed by his diſcretion] 
In a juſt and reaſonable manner; otherwiſe the party may 
appeal, Lind. 254. | 


By the ſtatute of the 13 Eliz. c. 10. Ibere divers ec- 
clefiaſtical perſons, being end:wed and "poſſeſſed of ancient pa- 
laces, manſion houſes, and other edifices and buildings belonging 
to their eccleſiaſtical benefices or lrvings, have not only ſuffered 
5 for want of due reparations, partly to run to great 
ruin and decay, and in ſome part utterly to fall down to the 
greund, converting the timber, lead and flones to their own be- 
nefit ; but alſo have made deeds of gift, colourable alienations, 
and other conveyances of like effect, of their goods and chattels 
in their life time, to the intent and f purpeſe after thein deaths 
to defeat and defraud their ſucceſſors, of ſuch juſt actions and 
remedies as otherwiſe they might and ſhould have had for tht 
fame againſt their executors or adminiſtrators by the laws eccle- 
fraſtical of this realm ; ta the great d:facing of the flate eccloſi- 

| K 2 aſti. al, 
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Dilanidations. 
aſttcal; and intolerable charges. of their ſucceſſors, and evil pre- 
cedent and example for others, if remedy be nat provided It is 


therefare enafted, that if any archbiſhop, biſhop, ,. dean,. arch- 


deacon, proveht, treajurer, chaunter, chancellor, prebendary, or 

azy other having any dignity. or office in any cathedral or colle- 

gate church; or if any parſon, vicar, or other incumbent of 
any. ecclefiaſtical living whereunta belong any houſe or houſes, or 
other. buildings, which by Jaw or, cuſtom he is bound ta keep and 
maintain, in reparation, ———— 4 make any deed-or- gift or 

alienation or other like conveyance of his maveable goods or chat- 

telt, to the intent and purpoſe aforeſaid ; the ſucceſſor of bim 
that ſhall make ſuch deed f gift or alienation, ſhall and may 

commence ſuit, and have , ſuch remedy in any ecelgſiaſtical court : 
of this realm, competent for the matter againſt him or them 15 

whom ans deed of gift or alienation ſhall be ſo made, for the 

ame t and reparation of ſo much of the ſaid dilapzdations 
and decays, or juſt recompence ef the ſame, as hath happened 
by his fact or default: in ſuch. ſort as he might or ought to 

have, if he to whom. ſuch deed of gift or alienation Hall be ſo" 
made, were executor or adminiſtrator .of him thut made ſuch 
ared or alienation. | * 
Note, here is no appearance of this ſtatute being tem- 
porary : nevertheleſs it is continued as temporary by the 
1 Ja. c. 25. and further by the 21 Jg. c. 28. and not 
further indefinitely (as a great many other ſtatutes were) 

by the 16 C. c. 4. So that upon the whole there may per- 

haps be ſome doubt, whether this ſtatute is now in force. 


And other edifices and buildings] Altho' in this preamble, 
nothing is referred to as dilapidation, but decayed or ruin- 
ous buildings: yet it is certain, that under that name are 
comprehended hedges, fences, ditches, and ſuch like; and 
it hath been particularly adjudged concerning, wood and 
timber, that the felling of them by any incumbent (other- 
wiſe than for repairs or for fuel), is dilapidation; from 
which he may be reſtrained by prohibition during his in- 
cumbency, and for which he or his executors are liable 
to be prolecuted, after. he ceaſeth to be incumbent, G16. 
752. 2 Bulſtr. 279, 3 Bulſtr. 158. | 


Aeginſ/t their, executors or adminiſirators} This act only 
makes proviſion againſt the particular abuſe of frandulent 
deeds to defcat the ſucceſlor, after the incumbent is dead; 
but by the rulcs of the church (as appears by the fore- 
going conſtitutions) the ordinary, in caſe of dilapidations, 
hath a right to take cognizance of them, during the life 
of the incumbent, cither by voluntary inquiſition, or up- 

on 


Dilapidations. 

on complaint made to him; and to inforce reparation by 
ſeq ueſtring of the profits, or by eccleſiaſtical cenſures 
even to deprivation, G1. 753. 3 Lat. 204. | 

Their executors or adminiſtrators] In a ſuit for dilapida- 
tions in the ſpiritual court, the executor of an admini- 
ftrator prayed a prohibition, upon oath that he had no 
goods of the firſt inteſtate ; and the court agreed, that the 
executor of the adminiſtrator is not liable, unleſs he hath 
goods of the firſt inteſtate, or be adminiſtrator of goods 
not adminiſtred by ſuch adminiſtrator ; upon whichz the 
prohibition was granted, and ſtood. Gibſ. 753. 3 Keb. 
619. | 


By the laws eetlfraftical of this realm] In acknowledgment 
of the right of the eccleſiaſtical courts to the fole cogni- 


zance in the caſe of dilapidations, a writ of conſultation is 


provided im the regiſter. Gi. 753. 

And Sir Simon Degge ſays, ſuits for dilapidations are 
moſt properly and naturally to be brought in the ſpiritual 
courts ; and no prohibition lieth. But nevertheleſs, he 
ſays, the ſucceſſor may (if he will) upon the cuſtom of 
England, have a ſpecial action upon the cafe againſt the 
dilapidator, his executors, or adminiſtrators. Deg. p. 1. 
c. 8. 2 c. 39. 1 Bac. Abr. 63. 1 

So in the caſe of Jones and Hill, E. 2 V. An action 
upon the caſe was brought by a parſon for dilapidations, 
againſt his predeceſſor Who had accepted another bene- 
fice, and left the houſes out of repair, ſetting forth, that 
by the cuſtom of the realm he ought to pay to the ſuc- 
ceſſor ſo much as ſhall be ſufficient to make the repara- 
tions, and that the repairs do amount to ſo much : It was 
moved in arreſt of judgment, that this action doth not 
lie. And of that opinion was Pollexfen chief juſtice, 
who tried the cauſe, and was of the ſame opinion now, 
becauſe it was merely ſuable in the ecceſiaſtical court. 
And tho” the caſe of Day and Hollington, M. 3 Fa. 2. was 
Cited as adjudged for the plaintiff on a demurrer ; yet the 
court now inclined to Pollexfen's opinion. But the caſe 
being in the paper to be argued again, and Pollexfen and 
Ventris dying in the mean time, and the caſe being ar- 
gued again before Powell and Rookeby juſtices, they gave 


judgment for the plaintiff, 3 Lev. 268. Viner. Actions, 


O. c. Viner. Dilapidations. 


Or other incumbent of any eccleſiaſtical living] In the cafe 
of the curate of Orpington, H. 27 & 28 C. 2. who was 
appointed by the impropriator, and licenſed by the arch- 

| K 3 bithop 
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biſhop as ordinary; the court held, that being but curate 
at will, and not inſtituted and inducted, he was not an in- 


_ cumbent within this ſtatute, nor liable to dilapidations 


and accordingly prohibition was awarded to ſtay ſuit 
againſt him in the ſpiritual court. 3 Keb. 614. 

But theſe curates are included iis he aforeſaid con- 
ſtitution of Othobon. And even with reſpect to this ſta- 
tute, it ſeemeth that this adjudication did proceed upon 
a principle at leaſt doubtful, namely, that ſuch curates 
are but curates at will. In the caſe of curacies augmented 
by the governors of queen Anne's bounty, it is certain, 
by the ſtatute of 1 G. ff. 2. c. 10. that they are perpe- 
tual cures and benefices. And as to the reſt, it ſeemeth 
moſt natural, from the very words of this ſtatute, to un- 
derſtand this expreflion [or other incumbent] to denote 
eſpecially. perpetual curates ; for archbiſhops, biſhops, 
deans, archdeacons, chancellors, prebendaries, and ſuch 
like, had been mentioned before; and then the act goes 
on, and recites parſons, vicars, or other incumbent of any 
eccleſiaſtical living, whereunto any houſes or buildings do belong. 
And what other incumbents theſe ſhould be, if they are 
not perpetual curates, it is not eaſy to determine. 


As hath happened by his fact or default) This ſtatute, in 
the particular caſe of a fraudulent conveyance, ſeems 
at firſt ſight to limit the ſuit to the dilapidations that have 
grown in the time of the laſt incumbent ; which (in 
caſe his predeceſſor did alſo leave dilapidations, and die 
inſolvent) cannot be known, but by a regular ue of 
the defects at his firſt coming in, that thereby the reſpec- 
tive dilapidations of the two predeceſſors may be diſtin- 
guiſned. But in other caſes, the laſt incumbent, or his 
executors, are chargeable with the whole dilapidations in 
whoſe time ſoever they have grown; and the reaſon is, 
becauſe he had the ſame remedy againſt the executors or 
adminiſtrators of his predeceſſor, and it was his own fault 
if he did not make uſe of it. Clarte Tit. 122. And if 


ſuch predeceſſor was inſolvent; he accepted the beneſice 


with that charge and incumbrance upon it. 
And agreeably to this general rule may this ſtatute alſo 


be well interpreted, ſo as to make this clauſe [ by his 425 


er default] to be excluſive, not of dilapidations which 
have grown in the time of the predeceſſors to the deceaſed, 
but of ſuch as may have grown between the time of his 
deceaſe, and the proſecution for them; that is, either in 
the time of the vacation of the benefice, or ſince the time 
of the preſent incumbent, Gi. 753, 4. 


By 


| Dilapidations. 1 


ite By the 14 Eliz. c. 11. All ſums of money te be recovered 
n- for or in the name of dilapidations, by ſentence, compoſition, 
$3 or otherwiſe, ſhall within two years after ſuch receipt, be truly 
uit employed upon the buildings and reparations, in reſpect whereof 
ſuch money for dilapidations ſhall be paid; on pain that every 
n- perſon ſo receiving and not employing as aforeſaid, ſhall forfeit 
a- double as much as ſo ſhall be by him received and not employed ; 
on which forfeiture ſhall be to the uſe of the queen's majeſly, her 
tes heirs and ſucceſſors. 1. 18. 
ted In caſe of the incumbent's death within the two years, 
in, it ſeemeth that the ſame ought to be paid by his execu- 
X- tors to the ſucceſſor, to be laid out by him (and not dy 
th the executors) in repairs. Gibſ. 754. 
in- 
ote By the 20 G. 2. c. 52. All offences of dilapidations, and 
8 all proceedings and ſentences thereupon, are excepted out of the 
C 


general pardon granted by that act. 

Finally, in order to prevent dilapidations, and to en- 
courage the building and keeping of the houſes in good 
repair, it were much to be wiſhed, that ſuch incumbents 
who ſhall repair or build, where there is great occaſion, 
in ſuch manner and to ſuch degrees as the patron and or- 


0 dinary do approve upon an inſpection made, might be 
Ty intitled to, receive back ſuch proportion of the expence, 
_ as ſhould be aſſigned and limited by a ſtatute to that pur- 
(in poſe, to be paid by the next incumbent to their executors, 
* and to him by ſucceſſive incumbents ; ſo far, and with 

of ſuch gradual diminutions, as the law ſhould think fit and 
ee- proper. Gibſ. 754. 
in- IT” 

175 Dimiſſory letters. See Ozdinatlon. 
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is, N 
or oh NS RT: — 
wlt 
| if , 
ice | Dioceſe, 
iſo I, Ioceſe (from Nox, ſeorſim habito ;) ſignifies the pioceſe, what, 
att circuit of every biſhop's juriſdiction, For this 
ich realm hath two ſorts of diviſions : one into ſhires or coun- 
ed, ties in reſpect of the temporal ſtate ; and another into 
his dioceſes, in regard to the eccleſiaſtical ſtate, 1 ff. 94. 
in 2. The bounds of dioceſes are to be determined by Boundary. 
me witneſſes and records, but more particularly by the ad- 


miniſtration of divine offices. To which purpoſe, there 
By K 4 are 


Juriſdiction. 


Biſhop in an- 
other's dioceſe 


Cletk in two 
dioceſes, 


Dioteſe. 


are two rules in the canon law: In one caſe, upon a dif. 


pute between two biſhops upon this head; the direction 
is, that they proceed in the buſineſs, by ancient books or 
writings, and alſo by witneſſes, reputation, and other ſuf- 
ficient: proof : In the other cafe, where the queſtion was, 
whom a church built upon the confines of two dioceſes 
ſhould be conſecrated, the rule laid down is, that it ſhould 
be conſecrated by the biſhop of that city, who before it 
was founded, baptized the inhabitants, and adminiſtred 
to them other divine offices, Gibf. 133. s 
3. The juriſdiction of the city is not included in the 
name of dioceſe. So ſaith the canon law: And accord- 
ingly, in citations to general viſitations, directed to the 
clergy, it is ordered to cite the clergy of the city and dis- 
ceſe. Gibſ. 133. | 70 
4. A biſhop may perform divine offices, and uſe his 
epiſcopal habit, in the dioceſe of another, without leave 
but he may not perform therein any act of juriſdiction, 
without permiſſion of the other biſhop, Gibſ. 133, 134. 
F. A clergyman dwelling in one dioceſe, and beneticed 
in another, and being guilty of a crime, may, in differ. 
ent reſpects, be puniſhed in both: That is, the biſhop in 


"whoſe dioceſe he dwells, may proſecute him; but the 


ſentence, ſo far as it affects his benefice, muſt be carried 
into execution by the other biſhop.” Gi. 234. | 


. 
S— 


——_ 
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Diſlpenſatton, 

Otwithſtanding the ſtatute of proviſors, and divers 

other ſtatutes againſt the papal incroachments up- 

on the eccleſiaſtical juriſdiction in this realm, the pope's 

power ſtill prevailed againſt all thoſe ſtatutes ; and parti- 

cularly in the matter of diſpenſations, which was one 
great branch of the revenue of the apoſtolick ſee. 


But by the ſtatute of the 25 H. 8. c. 21. it is enacted, 
that no perſon ſhall ſue to the biſhop or ſee of Rome, or to any 


* perſon having or pretending any authority by the ſame, for li- 


cences, diſpenſations, c:mpsſitions, faculties, grants, reſcripts, 
delegacies, or any other inſtruments or writings, for any cauſe 
or matter for which any.licence, diſpenſation, compoſition, fa- 
culty, grant, 777 delegacy, e or other writing, 
hath been uſed to be obtained, at the ſee of Rame, or by autho- 

, % : i . , = ? . | r 1 ty 
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rity thereof, or of any prelates of this realm ; or that in cauſes 
0 8 lawfully be granted without offending the 
2 of god: but: the ſame, neceſſary for the king and his 


ſubjetts, upon due examination of the cauſes and qualities of the 


per ſons. procuring the ſame, hall be granted within the realm 
and nat | elſewhere, in manner following, and none other- 


wiſe ; that is, The archbiſhop of Canterbury ſhall have power 


by his diſcretion, to grant by an inſtrument under his * | 


unto the king, his heirs and ſucceſſors, as well all ſuch li- 
cences, diſpenſations, compoſitions, faculties, grants, reſcripts, 
delegacies, inſtruments, and all other writings, for oo not 
being contrary to the laws of god, as have been uſed to be 
obtained by the king or any of his ſubjects at the ſee of Rome, 
or any perſon by authority of the ſame ; and all other licences, 
diſpenſations, aculties, compoſitions, grants, reſcripts, delega- 
cies, inſlruments, and other writings, upon all ſuch matters as 
Hall be convenient and neceſſary to be had, for the honour and 
ſurety of the king, and the wealth and profit of the realm: ſo 
that the ſaid archbiſhop in no wiſe ſhall grant any diſpenſation, 
licence, reſcript, or e _ afore rehearſed, for any 
cauſe repugnant to the law of god. 1. 3. 

And the ſaid archbiſhop, after due examination of the 
cauſes and qualities of the perſons procuring the ſame, ſhall 
have potwer by himſelf, or by his ſufficient and ſubſtantial com- 
miſſary or deputy, by his diſcretion from time to time to grant 
and diſpoſe by an inſtrument under the name and ſeal of the 
aid archbiſhop, to any of the king's ſubjetts, all manner of 
licences, difpenſations, faculties, compoſitions, delegacies, re- 
ſcripts, Fr = mm or other writings, for any ſuch cauſe or 
matter, whereof heretofore the ſame have been accuſtomed ta 
be had at the jee of Rome, or by the authority thereof, or of 
any prelate of this realm, ſ. 4. | 

Nevertheleſs, the ſaid archbiſhop or his commiſſary ſhall not 
grant any other licence, diſpenſation, compoſition, faculty, wri- 
ting, or inſirument, in caſes unwont and not accuſtomed to be 
bad at the court of Rome, nor by authority thereof, nor by any 
prelate of this realm, until the king or his council ſhall be 
advertiſed thereof, and determine whether the ſame ſhall com- 
monly paſs as other 3 faculties or other writings Shall 
or na; on pain that the grantor ſhall make fine at the king's 
quill: and if it be determined by the king or his council that 
the ſame ſhall paſs, then the ſaid archbiſhop or his commiſſary, 
having licence of the king by his bill Mned, Hall diſpenſe 
with them accordingly. ſ. 5. 8 

Provided, that no diſpenſation, licence, faculty, or other re- 
ſeript or writing to be granted by the ſaid archbiſhop or his 
commiſſary, being of ſuch importance, that the tax for the ex- 
. edition 
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* 
pedition thereof at Rome extended to _ of 41. or above, 
Hull in any wiſe be put in execution, till it be 2 by the 
ting under the great fab and inrolled in the chancery, in 
a roll by a_clerk to be appointed for the ſame ; and this act 
pol cient warrant to the chancellor or keeper of the 
great ſeat, te confirm in the king's name the foreſaid writings 
paſſed under the ſaid archbiſhop's ſeal, by letters patents in due 
form to be made under the great ſeal: remitting as well the 
faid toriting under the archbiſhop's ſeal, as the ſaid confirma- 
tion under the great ſeal, to the parties from time to time 
curing for the ſame. And all ſuch licences, diſdenſations, and 
other writings, for the expedition whereof the ſaid taxes to be 
paid at Rome were under 41, which be matters of no great 
importance, Mall paſs only by the archbiſhop's ſeal, and ſhall 
not of any neceſſity be confirmed by the great ſeal, unleſs the 
procurers thereof deſire to have them ſo confirmed; in which 
caſe they ſhall pay for the ſaid great ſeal, to the uſe of the 
ting, 58. and not above, over and beſides ſuch taxes as ſhall be 
hereafter limited for the making, writing, regiſtring, confirm- 
ing and inrolling of ſuch licences confirmations and writings 
under the ſaid tax of 41. ſ. 6. 

And every ſuch licence, ſpent In, compoſition, faculty, 
reſcript, and writing, for ſuch cauſes as the tax was wont to 
be 41 or above, fo granted by the archbiſhop, and confirmed 
under the great ſeal ; and all other licences, diſpenſations, fa- 
culties, reſcripts, and writings to be granted by the archbiſhop, 
whereunto the great ſeal is not limited of neceſſity to be put, by 
reaſon that the tax of them ts under 41; ſhall be as effetual 
in the law, as if they had been obtained of the ſee of Rome, 
ar of any other perſon by authority — without any revo- 
cation or repeal thereof to be had. ſ. 7. | 

And all children proereated after ſolemnization of any 
marriage to be had by virtue of ſuch licences or diſpenſa- 
tions, Hall be taken to be legitimate, in all courts as well ſpi- 
ritual as temporal, and in all other places, and ſhall inberit the 
inheritance of their parents and anceſtors. ſ. 8. | 

And the archbiſhop ſhall conſtitute a clerk, ub ſhall write 
and regiſter every ſuch licence, diſpenſation, faculty, writing, 
er other inſtrument to be granted by the the ſaid archbiſhop ; and 
Hall find parchment, wax, and ſilken laces convenient for the 


fame ; and ſhall take for his pains ſuch ſums as are in this 


act hercafter limited: And the king, by letters patents under 
the great ſeal, ſhall conſtitute one ſufficient clerk, being learned 
in the courſe of the chancery, who ſhall always be attendant 
upon the lord chancellor or keeper of the great ſeal ; and ſhall 
make, write, and inroll the confirmation of all ſuch 47 
8 4 
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di ons, inſtruments, or other writings, as Hall be thither 
2 the arebbiſbop t. ſeal, there ts be confirmed and 
inrolled ; and ſhall alſo intitle in his books, and inroll of re- 
cord, ſuch other writings as ſhall thither be brought under the 

archbiſhop”s ſeal, net to be confirmed ; taki 22 * ro the 
ſums in this att hereafter appointed. the ſaid 
clerk appointed by the — wo as the 45 — by 14 
Ling, ll. ſubſcribe their names to every uch licence, di 
ſation, faculty, or other writin — that ſhall come to their 
to be — made, granted, ſealed, confirmed, regiſtered, 
and inrolled. 45 

And there ſhall be two books made of one tenor, in which 
Hall be contained the taxes of all cuſtomable diſpenſations, 
faculties, licences, and other gory wont to 3 at Rome ; 
which book, and every leaf of thoſe books, both fides of 
every lea „ ſhall be ſub ie my archbiſhop of — 4 
the bor ety lord treaſurer, and Ag two chief juſ- 
fices ; to which books all ſuiters for diſpenſations, faculties, 
licences, and other writings afore rehearſed, ſhall have recour 4 
if they require it; and one of the ſaid backs ſhall remain in 

ands of the ſaid clerk to be ap 247 by the archbiſhop, and 
the other to «rat with the clerk of the chancery to be ap- 
Js pointed by the king ; which clerk J the chancery ſhall alſo 


4 intitle and note particularly and daily in his book ordained 
4 for that purpoſe, the number and qualities of the diſpenſations, 
71 Faculties, licences, and other writings, which ſhall be ſealed 
* only with the ſeal of the archbiſhop, and alſo which ſhall be 
jd . with the ſaid ſeal and confirmed with the great ſeal, l. 
the And na man ſuing for diſpenſations, faculties, licences, or 
2 other writings, which were wont to be ſped at Rome, ſhall 
pay any more for the ſame, than ſhall be limited in the ſaid 
* duplicate books of taxes ; only compoſitions excepted, of which, 
1 being arbitrary, no tax can be made, wherefore the tax thereof 
ho Hall be ſet and limited by the diſcretion of the ſaid arc 
| biſhop and the lord chancellor or lord keeper of the great ſeal ; 
8 and ſuch as exact or receive of any ſuiter more than ſhall be 
te ' comtained in the faid book # fron Hall forfeit ten times as 
5 much, half to the king, and half to him that and gen 33; 
bo And the N tax ſhall be employed and ordered as hereafter 
; enſueth; that is, if the tax extend to 4 1. or above, by reaſen 
- whereof the writing which ſhall paſs by the archbiſh 7 
7 muſt be confirmed by the appenſion of the great ſeal, "T © 
: hall be divided into three parts; two parts whereof 2 be 
1 divided into four, of which three parts ſhall go to the king, 


and the remaining fourth part ſhall be druided into three, 
2 . 4 whe J ef 
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navy} thr chancel or lord $eeper ſhall haue two, and the 
faid clerk of „1 eg ane. 


14⁰ 


ud the remaining third part of 
the. whale tax ſhall he divided into three; whereof the arch- 
N Hall haue two; and his officers one, which ane part ſhall 
be aronded equally betgveen the ſaid clerk or \regifter, and the 
archla/Þep's. cammiſſary appointed to ſeal the ſaid inſtruments. 
4. 13. | | 
If the t0x be under 4 l, and not under 4,08, then the ſaid 
tax ſhall be divided into three parts as is aforeſaid, whereo 
the king ſhall have two parts, abating 38 4 d which ſhall 
to the ſaid clerk of the chancery for his trouble ; and the arch- 
biſbop and his officers ſhall have the third part, of which the 
archbiſbep ſhall have one moiety, and bis fd cle and com- 
muſſary the other maiety, equally betwixt them. And if the tax 
be under 408, and nat under 26s 8d; it ſhall be be divided 
into two parts, whereof one ſhall be to the king, deducting 2 8 
far the ſaid clerk of the chancery for his pains ; and the other 
Hall be to the archbiſhop and bis officers, whereof the arch- 
biſbop-ſball baus one moiety, and his ſaid clerk and commiſſary 
. the ather moiety equally betwixt them. And if the tax be under 
26s 8d, and not under 20s ; the ſame ſhall be divided ints 
two parts, 4+ aj A the bing ſhell have one, abating 28 to the 


faid clerk of the chancery ; and the archbiſhop and his ſaid clerk 
and comm/ſary ſhall have the ather part equally amongft them. 
And if the tax be under 20s ; the ſame ſhall be to the ſaid 7 
commuſſary, clerk of the archbiſhop, and clerk of the chancery 
equally amongſt them. ſ. 14. | 2 
Provided, that this act hall not be prejudicial to the arch- oa 
bi/bop of York, or to any biſhop of this realm; but that they the 
may lgwfully diſpenſe in all caſes, in which they were wont to wa 
diſpenſe by the comman law or cuſtom of the realm before the the 
making of this act. ſ. 15. nek 
And if it happen that the ſee of the archbiſhyrick of Can- 
terbury fhall be void; then ſuch licences, diſpenſations, facul- [ 
ties, inflruments, and other writings ſhall, during the vaca- En 
tion, be granted under the name and ſeal of the guardian of the of 
iritualties. ſ. 16. * 
Aud if the archbiſhop or guardian of the ſpiritualties ſhall 
. refuſe or deny to grant any —— Faculties, hel, 
inſtruments, or other writings, to any perſon that ought, upon Ja. 
@ good juſt and reaſonable cauſe to have the ſame ; then the diff 
chancellar of England, or the lord keeper of the great ſeal, on com- fed 
0 0 thereef made, ſhall dired the ting s writ to the ſaid arch- act 
uſbop or guardian, enjoining him upon a certain pain therein Um 


to be limited, that he ſhall in dus form grant the fame, or - 
feznify to the king in the court of chancery at a certain day, of 
I what 
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what caſe he refuſed” to grant” the ſame ; and if it" Malt ap- 
to 1 — or lord treper x 


, upon ſuch” certifitate, 
that the cauſe' 0 refuſal was reaſonable quft and geb, then it 
ſo being y due. ſearch and examination” ſbull be ante 
and allowed; And if it u appear upon the ſatt certificate, 
that the cauſe of ' refuſed was not juft' and reaſonable, then the 
ling being thereof informed; after due examination” bad that* 
the ſams'may be granted without offending the laws of god, foal 
have power to ſend: bis writ of | injuntHon under the great ſeal 
out of. the chuncery, commeandrag the archbiſhop” of guardian” to 
make graut thertof} by'a certain day; and under a certain peine” 
in the ſaid turit to be containcul. And if the ſaid atebbiſhop 
or guardian, after receipt of the ſaid writ, refuſe of deny to 
tithe ſame as enjointd by the ſaid writ, and ſhew' nd juſt” 
cauſe wohy bs vu d ſo; then he ſhall forfeit" ſuch pain and 
penalty as. bull be limited and expreſſed in the ſaid writ of in- 
junction. And the ding may give power ly contmiſfeon under” 
the great ſealy 40 ru ſuch ſpiritual prelates or perſont as will 
d and graxt the fame. . 17. | \ — Ig 
And if any por ſon ſhall ſus to the ' court or ſet Rome, or 
to any perſon cluiming authority by the ſame;' for am) licence, 
faculty, diſpenſation or other thing contrary to "thit act, r 
put the ſume in execution; or attempt to de any thing catitfary. 
ta thix act; he" ſball. ineur a 1 ſ. 22. Aud by 
the 13 E c. 2. / 3. he ſhall be guilty of high U. 


Without offending the laws of ged] By this clauſe the 
archbiſhop was reſtrained from granting diſpenſations of 
ſeveral "kinds: which the popes uſually granted, and in 


other countries. do ſtill grant4 as, for marriages within 


the: degrees prohibited, for an alien who underſtandeth 
not our mother tongue to have a benefice, and (before 
the ſtatutes- of diſſolution) for an appropriation” of a be- 
nefice with cure to a nunnery, Gibſ. 89. Hob. 148. 


In manner following, and nomt otherwiſe} The kings of 
England from time to time, in every age; before the time 
of Henry the eighth, have uſed to grant diſpenſations in 
cauſes eccleſiaſtical. God. 108. N 

And notwithſtanding this negative clauſe; ſt hath been 
held and allowed, in the caſe of Colt and Glover, M. 10 
Ja. that the king is not thereby reſtrained from granting 


diſpenſations; but that his authority remains full and per- 


fect as before, and he may ſtill grant them as king; for all 
acts of juſtice and grace flow from him. Before which 


time, the like had been declared, in the caſe of Armiger 
and 


1 
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and Holland, H. 39 El. that the king by 


Diſpenſation. 


the 

tive he hath at common law, might grant ſuch a diſpen- 
ſation as was then under debate, namely, to hold a bene- 
fice in commendam without the archbiſhop ; this ſtatute 
only transferring the authority of the biſhop of Rome to 
the archbiſhop, but, not intending to take away from the 
king (who is not named in the ſtatute) the ancient pre- 
rogative of the crown. Which reſolution is more diſ- 
tinctly delivered by Moore; that in caſes where the arch- 
biſhop had not authority given him by this ſtatute, the 
king might grant diſpenſations as the pope had done, 
becauſe the papal authority was transferred to the crown ; 
but that all lifpenſations which this ſtatute enables the 
archbiſhop to grant, are neceſſarily to be paſſed in the 
form directed by the ſtatute. Since both which caſes, it 


hath been delivered, in the caſe of Evans and Aſcuithe, 


(Palm. 4.57.) that this ſtatute gives the archbiſhop a power 
concurrent with the power which the king had and till 
hath at common law ; and that a diſpenſation granted by 
the king, or by the archbiſhop, is good; and altho' this, 
as the other two, is delivered in the caſe of a commen- 
dam, yet this declaration of a power in the king, not- 
withſtanding the negative clauſe in the ſtatute, ſeems to 


be general as to all other diſpenſations. ¶ How juſtly or 


reaſonably delivered, Dr Gibſon ſays, he will not pretend 
to affirm. ] Gibſ. 88. WE 

After due examination] | After which, if the archbiſhop 
affirm the cauſe juſt, there ſhall. be no exception or aver- 
ment by the court or by the party againſt it. But in caſe 
he deny to diſpenſe with any perſon, ho upon a good juſt 
and reaſonable cauſe ought to have a diſpenſation ; a re- 
| © | 

Inrolled in the chancery] Which inrollment is not a ne- 
ceſſary condition, ſg as to render the diſpenſation null 
without it; but the neglect is a contempt in the clerk ; 
who alſo ought to enter it at length in a roll, and not 
a paper book or by way of memorandum, Dyer 233. 
Me. 447. 


Aſter ſolemmization of any marriage to be had by virtue of 
ſuch licences or diſpenſations] And by the marriage act of 
the 26 G. 2. c. 33. the archbiſhop of Canterbury's right 
of granting ſpecial licences of marriage is particularly re- 
ſerved to him, | 

Cuſtom- 


medy is provided in the following part of the act. Hob. 


Dilpenſation, 


Cuſtamable diſpenſations] Among theſe is the right of 
e 224 all kinds, 10 which rut had 
been cuſtomarily grantable, and which this act hath veſt- 
ed in the archbiſhop of Canterbury. Which power, as it 
hath not been abrogated, or touched, by any ſucceding 
law, fo it hath been exerciſed by the ſucceeding archbi- 
ſhops, as a right veſted in their ſee by no leſs than parlia- 
mentary authority ; to which authority, as conveyed by 
the act, ſpecial reference is made in the body of every fa- 
culty that is granted upon this head. Gi g1. 


Or to any biſhop of this realm, ) The canoniſts are much 
divided about the power of biſhops in the point of diſ- 
penfing ; but the Gloſs ſays, the more common opinion is, 
that a hiſbop may diſpenſe whereſoever it is not found to be 
prohibited; and, generally, whereſoever a diſpenſation is 
not prohibited, it is underſtood to be permitted which diſ- 
penſations ſeem to refer chiefly to canonical defects, and 
irregularities of that kind. Gi. 92. 


By the ſeveral ſtamp acts; every diſpenſation or fa- 
culty from the archbiſhop of Canterbury or maſter of the 
faculties, ſball be on a treble 40s. ſtamp. 
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* 9 


Diſlenters. 


I. Laws againſt diſſenters. 
II How far mitigated by the att of toleration, or 
other ass. 


I. Laws againſt diſſenters, 


r. Can. 9. | Hoever ſhall ſeparate themſelves from Canons, 


the communion of ſaints, as it is ap- 

proved' by the apoſtles rules, in the church of England; 
and combine themſelves together in a new brotherhood ; 
accounting the chriſtians who are conformable to the doc- 
trine government rites and ceremonies of the church of 
England, to be profane and unmeet for them to join 
with in chriſtian profeſſion : let them be excommuni- 
cated ipſo facto, and not reſtored but by the archbiſhop, 
after their repentance and publick revocation of ſuch their 
wicked errors. 
| Can. 10. 


44 


Difſenters. 
Cn 10. ' Whoever Well aim, that fach nlite as 
refuſe to ſubſcribe to the form and manner of god's. wor- 
ſhip in the church of England preſcribed in the commu- 
nion book, and their ener take unto 
them the name of another church not = ie — law ; 
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let them be — and not reſtored until * * 
repent, and publicxly revoke ſuch their wicked errors. 

Can. 11. Whoever ſhall affirm or maintain, that there 
are within this realm other meetings aſſemblies or con- 
Glow of the king's born ſubjects, than ſuch as by 

e laws of this land are held and allowed, which may 

rightly N to themſelves the name of true and law- 
ful churches: let him be exommunicated, and not re- 
ſtored but by the archbiſhop, after his repentance and pub- 
lick revocatiot of ſuch his wicked errors. 

Can. 12. Whoever ſhall affirm, that it is lawful for 
any ſort of miniſters and lay perſons, or either of them, to 
Join together and make rules orders or conſtitutions in 
por eccleſiaſtical, without the king's authority, and 
ſhall ſubmit themſelyes to be ruled and governed by them: 
let them be excommunicated ipſo facto, and not be re- 
ſtored until they repent, and publickly revoke thoſe their 
wicked and anabaptiſtical errors. 

Can. 71. No miniſter ſhall' preach or adminiſter the 
holy communion in any private houſe ; except it, be, in 
tne” of neceſſity, when any being either ſo impotent, as 
he cannot go to the church, or very dangerouſly ſick, 
are defirous to be partakers of the holy ſacrament : upon 
pain of ſuſpenſion for the firſt offence, and excommuni- 
cation for the ſecond. Provided, that houſes are here re · 
puted for private houſes, wherein are no chapels dedicated 
and allowed by the eccleſiaſtical laws of this realm. And 
provided alſo, under the pains before expreſſed, that no 
chaplains do preach or adminiſter the communion in any 
other places, but in the chapels of the ſaid houſes; and 
alſo that they do the ſame very ſeldom upon ſundays and 
holidays: fo that both the lords and maſters of the ſaid 
houſes, and their families, ſhall at other times reſort to 

their own pariſh churches, and there receive the holy com- 
munion at the leaſt once every year. 


Can. 5a. 


if 
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Can. 72. No miniſter or miniſters ſhall, without the li- 
cence and direction of the biſhop firſt obtained under his | 
hand and ſeal, appoint or keep any ſolemn faſts,- either 
ublickly or in any private houſes, other than ſuch as by 
aw are, or by publick authority ſhall be appointed ; nor 
ſhall be wittingly preſent at any of them : under pain of 
ſuſpenſion for x 4 rſt fault, of excommunication for the 
ſecond, and of depoſition from the miniſtry for the third, 


Neither ſhall any miniſter, not licenſed as 1s aforeſaid, pre- 


ſume to appoint or hold any meetings for ſermons, com- 
monly termed by ſome prophecies or exerciſes, in market 


towns or other places; under the ſaid pains : nor with- 


out ſuch licence to attempt, upon any pretence whatſo- 
ever, either of poſſeſſion or obſeſſion, by faſting and prayer 
to caſt- out any devil or devils; under pain of the im- 
putation of impoſture or coſenage, and depoſition from 
the miniſtry. | 

Can. 73. Foraſmuch as all conventicles and ſecret meet- 
ings of prieſtsand miniſters, have been ever juſtly accounted 
very hurtful to the ſtate of the church wherein they live ; 
we do ordain, that no prieſts or miniſters of the word of 
god, nor any other perſons, ſhall meet together in any 
private houſe, or elſewhere, to conſult upon any matter or 
courſe to be taken by them, or upon their motion or di- 
rection by any other, which may any way tend to the 
impeaching or depraving of the doctrine of the church of 


England, or of the book of common prayer, or of any 


part of the government and diſcipline now eſtabliſhed 
in the church of England ; under pain of excommunica- 
tion ipſo facto. 

2. By the 1 El. 2. All perſons ſhall diligently and Not refortingto 
faithfully, having no lawful or reaſonable excuſe to be church. 
abſent, endeavour themſelves to reſort to their pariſh church 
or chapel accuſtomed, or upon reaſonable let thereof, to 
ſome uſual place where common prayer and ſuch ſervice 
of god ſhall be uſed in ſuch time of let, upon every ſun- 
day and other days ordained and uſed to be kept as holi- 
days, and then and there to abide orderly and ſoberly, 
during the time of the common prayer preaching or other 
ſervice of god there to be uſed and miniſtred ; on pain of 
puniſhment by the cenſures of the church, and alſo on 
pain of forfeiting 12d for every ſuch offence, to be le- 
vied by the churchwardens to the uſe of the poor, of the 
goods lands and tenemers of ſuch oftender by way of 


ſtreſs. /. I4. 
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And by the 23 El. c. 1. Every perſon, above the age 


of ſixteen years, which ſhall not repair to ſome church 
chapel or uſual place'of common prayer, but forbear the 
ſame con to the 1 El. c. 2. ſhall forfeit 201 a month; 
and if he ſhall forbear the ſame for twelve months, he 
ſhall, after certificate thereof made in writting into the 


eourt of king's bench, by the ordinary of the dioceſe, a 


judge of affize, or juſtice of the peace of the county where 
the offender ſhall dwell, be bound with 'two ſureties in 
behaviour, and ſo to continue 
bound until he do conform. ſ. 5. 

And if any perſon or perſons, body politick or corpo- 
rate, ſhall keep or maintain any ſchoolmaſter which ſhall 
not repair to chureh as is aforeſaid or be allowed by the 
biſhop or ordinary of the dioceſe; they ſhall forfeit 101 
a month. Provided, that no ſuch. ordinary, or their mi- 
niſters, ſhall take any thing for the ſaid allowance. And: 
ſuch ſchoolmaſter or teacher preſuming to teach contrary 
to this act, ſhall.b» diſabled to be a teacher of youth, and 
be impriſoned for a year. ſ. 6, 7. 

And by the 29 21 c. 6. Every ſuch offender in not re- 
pairing to divine fervice, but forbearing the ſame contrary 
to the 23 El. c. 1. as ſhall thereof be once convicted, 
ſhall for every month afterwards until he do conform, 
pay into the exchequer without any other indiQtment or 
conviction, in every eaſter and michaelmas term, as much: 
as ſhall then remain unpaid after ſuch rate of 201 a 
month; and if default ſhall be made in any part of the 
payment thereof, the queen. may by proceſs out of the ex- 


chequer ſeize all the goods and two parts of the lands of 


ſuch offender, ſ. 4, 6. 

And by the 3 Fa. c. 4. The king may refuſe the 201 

- month, and take two parts of the lands at his option. 
II. 

And every perſon who ſhall willingly maintain retain 
relieve keep or harbour in his houſe, any ſervant ſojourner 
or ſtranger, who ſhall not repair to church, but ſhall for- 
bear the ſame for a month together, not having any rea- 
ſonable excuſe ;. ſhall forfeit 101 a month. ſ. 22. 

And every perſon who ſhall retain or keep in his ſer- 
vice fee or livery any perſon who ſhall not repair to church: 
but ſhall forbear the ſame for a month. together ; ſhall 
for every month he ſhall ſo retain keep. or continue in 
his ſervice fee or livery any fuch perſon. ſe forbearing, 
knowing the ſame, forfeit 101. ſ. 3%. 
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Provided that this ſhall not extend to puniſh or impeach 
any perſon, for keeping his father or mother, wanting 
(without fraud or covin) other habitation, or ſufficient 
maintenance. ſ. 34. 

And by the 21 Fa. c. 4. Actions againſt perſons for not 
frequenting the church and hearing divine ſervice, ſhall 
be laid in any county at the pleaſure of the informer. 
. 5. | 

3. By the 35 El. c. 1. If any perſon above the age Frequenting con» 
of 4 er ſhall obſtinately refuſe to repair to "ticks. 
ſome church chapel or uſual place of common prayer to 
hear divine ſervice, and ſhall forbear the ſame by the 
ſpace of a month next after without any lawful cauſe, 
N ſhall by printing writing or expreſs words or ſpeeches, ad- 

viſedly or purpoſely practiſe or go about to move or per- 

x ſuade any perſon to deny withſtand or impugn her ma- 
jelty's power and authority in cauſes eccleſiaſtical, united 
and annexed to the imperial crown of this realm; or to 
that end or purpoſe ſhall adviſedly and maliciouſly move 
or perſuade any perſon to forbeatr or abſtain from coming 
to church to hear divine ſervice or to receive the com- 
, munion; of to be preſent at any unlawful aſſemblies con- 
6 venticles or meetings, under colour or pretence of any ſuch 
N exerciſe of religion; he ſhall be committed to priſon until 
| 


1 th... ro lcy. rio gin + .- 


he ſhall conform to go to church, and make ſubmiſſion 
as hereafter is expreſſed. ſ. 1. | | 

Provided, that if he ſhall not within three months after 
convictiog ſo conform himſelf and make ſubmiſſion, be- 


ng thereunto required by the biſhop of the dioceſe or a 
| juſtice of the peace or the miniſter or curate of the pariſh ; 
then he ſhall, being thereunto warned or required by a 


Juſtice of the peace, upon his corporal oath before the ju- 
ſtices in ſeſſions or at the aſſizes, abjure this realm of Eng- 
land and all other the queen's dominions for ever, unleſs 
her majeſty ſhall licenſe the party to return ; and there- 
upon ſhall depart out of this realm at ſuch haven or port and 
within ſuch time, as ſhall be aſſigned by the juſtices before 
whom the abjuration ſhall be made, unleſs he be letted or 
. ſtayed by ſuch lawful and reaſonable cauſes as by the 
common laws of this realm are allowed in caſes of abju- 
ration for felony ; and in ſuch cafes of let or ſtay, then 
within ſuch reaſonable and convenient time after, as 
the common law requireth in caſe of abjuration for felo- 
ny : and the juſtices of the peace before whom the abju- 
ration ſhall happen to be N ſhall cauſe the ſame pre- 
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- ſently to be entred of record before them, and ſhall certify 


the ſame to the next aſſizes. ſ. 2. 

And if he ſhall refuſe to make abjuration, or after ab- 
juration made ſhall not go to ſuch haven and within ſuch 
time as is before appointed, and from thence depart, or 
after departure ſhall return without her majeſty's ſpecial 
licence ; he ſhall be guilty of felony without benefit of 
clergy. ſ. | | 

But if he ſhall, before he be required to abjure, repair 
to ſome pariſh church on” ſome ſunday or other feſtival 
day, and then and there hear divine ſervice, and at ſervice 
time before the fermon on reading of the goſpel make 
publick and open ſubmiſſion and declaration of his con- 
formity, he ſhall be diſcharged : Which ſubmiſſion ſhall 
be in this form, I A. B. do humbly confeſs and ac- 
„ knowledge, that I have grievouſly offended god, in 
« contemning her majeſty's godly and lawful government 
« and authority, by abſenting myſelf from church, and 
« from hearing divine ſervice, contray to the godly laws 
« and ſtatutes of this realm, and in uſing and frequenting 
« diſordered and unlawful conventicles and aſſemblies 
c under pretence and colour of exerciſe of religion; and 
« I am heartily ſorry for the ſame'; and do acknowledge 
& and teſtify in my conſcience, that no other perſon hath 
« or ought to have, any power or authority over her ma- 
« jeſty; and I do promiſe and proteſt, without any diſ- 


4 ſimulation, or any colour or means of any diſpenſation, 
cc that from henceforth I will from time to time obey and 


c perform her majeſty's laws and ſtatutes, in repairing to 


e the church, and hearing divine ſervice, and do my ut- 


cc termoſt endeavour to maintain and defend the ſame.” 


Which ſubmiſſion and declaration the miniſter ſhall pre- 
ſently enter in a book to be kept in every pariſh for that 


purpoſe; and in ten days ſhall certify the ſame in wri- 


ting to the biſhop of the dioceſe. ſ. 4, 5, 6. 


Provided, that if after ſubmiſſion ſuch offender ſhall 
fall into relapſe, or eftſoons obſtinately refuſe to repair to 


ſome church chapel or uſual place of common prayer to 


hear divine ſervice and ſhall forbear the ſame as aforeſaid, 


or ſhall be preſent at any ſuch aſſemblies conventicles or 


meetings, under colour or pretence of any exerciſe of re- 
ligion ; he ſhall loſe all benefit of his ſubmiſſion. ſ. 7. 


All pains duties forfeitures and payments on this act, 


and on the 23 El. c. 1. ſhall be recovered to her majeſ- 


ty's uſe in any of the courts of record at Weſtminiter. 


ſ. 10, 
Provided, 
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Provided, that one third of the penalties by this act 


" ſhall be employed to ſuch charitable uſes, and in ſuch 


manner and form as is directed by the ſtatute of the 29 


El. c. 6. (that is, for the relief of the poor, as ſhall be 


directed by the lord treaſurer, chancellor and chief barons 
of the exchehequer.) ſ. 11. 

Provided that no popiſb recuſant, or feme covert, ſhall 
be compelled or bound to abjure by virtue of this act. 
ſ. 12. 

Provided, that every perſon that ſhall abjure by this 
act, or refuſe to abjure being thereunto required as afore- 
ſaid, ſhall forfeit to the queen all his goods and chattels 
for ever, and his lands during life. ſ. 13. 

And by the 17 C. 2. c. 2. All ſuch perſons as ſhall 
take upon them to preach in any unlawful aſſembly con- 
venticle or meeting, under colour or pretence of any ex- 
erciſe of religion, contrary to the laws and ſtatutes of this 
kingdom; ſhall not, unleſs only in paſſing upon the road, 
come within five miles of any city or town corporate, or 
borough that ſends burgeſſes to parliament ; on pain of 
40 l, one third to the king, one third to the poor, and one 
third to him that ſhall ſue in any court of record at Weſt- 
minſter, or at the aſſizes or ſeſſions. ſ. 3. | 

And it ſhall not be lawful for any perſon ſo re- 
ſtrained, or for any other perſon that ſhall not frequent 
divine ſervice eſtabliſhed by the laws of the kingdom and 
carry himſelf reverently decently and orderly there ; to 
teach any public or private ſchool, or take any boarders or 
tablers that are taught or inſtructed by himſelf or any 
other; on the like pain of 40 l. ſ. 4. 

Provided, that if any ſuch perſon ſhall without fraud 
be ſerved with any writ ſubpcena warrant or other proceſs, 
whereby his perſonal attendance is required ; his obedience 


hereunto ſhall not be conſtrued an offence againſt this 


act. ſ. 6. 

And by the 22 C. 2. c. 1. If any perſon of the age of 
ſixteen years or upwards, being a ſubject of this realm, 
ſhall be preſent at any aſſembly conventicle or meeting, 
under colour or pretence of any exerciſe of religion, in 
other manner than according to the liturgy and practice 


of the church of England, at which there ſhall be five 


perſons or more aſſembled together, beſides thoſe of the 
houſhold if it be in a houſe where there is a family; or 
if it be in a houſe field or place where there is no Ami 

inhabiting, then where any five perſons or more are ſo af. 


ſembled as aforeſaid ; it thall be lawful for any one or 
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more juſtices of the peace, or chief magiſtrate of the place, 
and they are hereby required and enjoined on proof ta 
them made of ſuch offence, either by confeſſion of the 
party, or oath of two witneſſes, or by notorious evidence 
and circumſtance of the fact, ta make a record of every 
ſuch offence under hand and ſeal z which record ſhall be 
a full conviction of every ſuch offender ; and thereupon 
they ſhall impoſe on every ſuch offender a fine of * for 
fuch firſt offence : which record and conviction be 
certiſied to the next ſeſſions. ſ. 1. | 

For the ſecond offence, every ſuch offender ſhall incur 
the penalty of tos. Which Tons for the firſt and 22 
other offence ſhall be levied by diſtreſs and ſale of the of- 
fender's goods; or in caſe of the poverty of ſuch offen- 
der, upon the mou of any other perſon who ſhall be then 
— ir of the like offence at the ſame conventicle, at 
the diſcretion of ſuch juſtice or chief magiſtrate ; ſo as the 
ſum to be levied on any one perſon in caſe of the poverty 


of other offenders, amount not in the whole to above the 


ſum of 101 upon the eccafion of any one meeting: and 
the conſtables, churchwardens, and overſeers of the poor 
reſpectively, ſhall levy the ſame accordingly, by warrant 
of ſuch juſtice or chief magiſtrate; and the ſame ſo le- 
vied ſhall be forthwith delivered to ſuch juſtice or chief 
magiſtrate, and by him diſtributed, one third to the ſheriff 
at the quarter ſeſſions for the king's uſe, one third to 


the poor, and one third to the informer and to ſuch perſon 


and perſons as ſuch juſtice or chief magiſtrate ſhall ap- 
point, having regard to their diligence and induſtry in the 
diſcovering, diſperſing, and puniſhing of the ſaid conven- 
. , | | 

And every perſon who ſhall take upon him to preach 


or teach in any ſuch meeting aſſembly or conventicle, and 


ſhall thereof be convicted as aforeſaid ; ſhall forfeit for ſuch 
firſt offence 201, to be levied and diſpeſed of in manner 


- aforeſaid : and if the ſaid preacher or teacher ſo convicted 
be a ſtranger, and his name and habitation not known, 
or is fled. and cannot be found, or in the judgment of ſuch 


chief magiſtrate ſhall be thought unable to pay the ſame; 
they ſhall levy the ſame by their warrant upon the goods 
of any ſuch perſons who ſhall be ,preſent at the ſame 
conventicle : and for every other offence 401 in like 


manner. ſ. 


And every perſon who ſhall wittingly and willingly 
ſuffer any ſuch conventicle meeting or unlawful aſſembly 
aforeſaid, to be held in his houſe out-houſe barn yard or 

backſide, 
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backſide, and be convicted thereof in manner aforeſaid; 
ſhall forfeit 20 l, to be levied in manner aforeſaid upon his 
goods, or in caſe of his poverty or inability as aforeſaid, 
upon the s of fuch perſons who ſhall be convicted in 
manner aforeſaid of being preſent at the ſame conventi- 
cle : and the money fo levied to be diſpoſed in. manner 
aforeſaid. ſ. 4. 

Provided, that na perſon ſhall by any clauſe of this 
act be liable to pay above 10 l. for any one meeting, ia 
regard of the poverty of any other perſons, ſ. 5. 

Provided, that in all caſes of this act, where the penalty 
ged upon any offender exceeds the ſum of 108. 
and ſuch offender ſhall find himſelf aggrieved, it ſhall be 
lawful for him within one week after the ſaid penalty or 
my charged ſhall be paid or levied, to appeal in wri- 
ting from the perſon or perſons convicting, to the judg- 
ment of the juſtices of the peace in their next quarter 
ſeſſions; to whom the juſtice or juſtices, chief 4 27 yg 
or alderman, that firſt convicted ſuch offender, ſhall re- 
turn the money levied upon the appellant, and ſhall certi- 
fy under his and their hands and ſeals the evidence upon 
which the conviction paſt, with the whole record thereof, 
and the ſaid appeal: whereupon ſuch offender may plead 
and make defence, and have his trial by a jury thereupon. 
And in caſe ſuch appellant ſhall not proſecute with effect, 
or if upon ſuch trjal he ſhall not be acquitted, or judg- 
ment paſs not for him upon his ſaid appeal; the ſaid juſ- 
tices at the ſeſſions ſhall give treble coſts againſt ſuch of- 
fender for his unjuſt appeal. And no other court what- 
ſoever ſhall intermeddle with any cauſe of appeal upon this 
act, but they ſhall be finally determined in the quarter 
ſeſſions only, ſ. 6. 

Provided, that upon the delivery of ſuch appeal the ap- 
pellant ſhall enter before the perſon convicting into a re- 
cognizance to proſecute the ſaid appeal with effect; who 
ſhall alſo certify the ſame to ſuch ſeſſions: and if no 
"= cognizance be entered into, the appeal ſhall be 
void. . 7. 

And = ſuch appeal ſhall be left with the perſon con- 
victing at the time 4 19 thereof, 1. 8. 

And the juſtices of the peace and chief magiſtrates re- 
ſpectively, or conſtables by warrant from any ſuch juſtice or 


Chief magiſtrate, ſhall and may with what aid force and 


aſſiſtance they ſhall think fit, for the better execution of 
this act, after refuſal or denial to enter, break open and 


enter into any houſe or other place, where they ſhall be 
L 4 inform- 
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informed any ſuch conventicle is or ſhall be held, as well 
within liberties as without; and take into their cuſtody 
the perſons there unlawfully aſſembled, to the intent they 
may be proceeded againſt according to this act: And the 
lieutenants or deputy lieutenants or any commiſſionated of- 
ficer of the militia or other of his majeſty's forces, with 
ſuch troops or companies of horſe and foot; and alſo the 
ſheriffs, and other magiſtrates and miniſters of juſtice, or 


any of them jointly or ſeverally, with ſuch other aſſiſtance 


as they ſhall think meet or can get in readineſs with the 
ſoonel, on certificate made to them reſpectively under the 
hand and ſeal of any one juſtice or chief magiſtrate, of 
his particular information or knowledge of ſuch unlaw- 
ful meeting or conventicle held or to be held in their re- 
ſpective counties or places, and that he with ſuch aſſiſt- 
ance as he can get together is not able to ſuppreſs and 
diſſolve the ſame, ſhall and may, and are hereby re- 
quired and enjoined to repair unto the place where they 
are ſo held or to be held, and by the beſt means they 
can to diſolve diſſipate of prevent all ſuch unlawful meet- 
ings, and take into their cuſtody ſuch and ſo many of the 


ſaid perſons ſo unlawfully aſſembled as they ſhall think 


fit, to the intent they may be proceeded againſt according 
to this act. ſ. . 

Provided, that no dwelling houſe of any peer of the 
realm, where he or his wife ſhall be then reſident, ſhall 
be ſearched by virtue of this act, but by immediate war- 
rant from his majeſty under his ſign manual, or in the 
preſence of the lieutenant or a deputy lieutenant, or two 
—_ of the peace whereof one to be of the quorum, 
10. | 

And if any conſtable, churchwarden, or overſeer of the 


poor, who ſhall know or be credibly informed of any ſuch 


meetings or conventicles held within his precincts, pariſh- 
es or limits, and ſhall not give information thereof to ſome 
juſtice of the peace or the chief magiſtrate, and endea- 
vour the conviction of the parties according to his duty ; 
but ſuch conſtable churchwarden or overſeer of the poor, 


or any perſon lawfully called in aid of the conſtable, ſhall 


wilfully and wittingly omit the performance of his duty 


in the execution of this act, and be thereof convicted in 


manner aforeſaid; he ſhall forfeit 51, to be levied and 
diſpoſed as aforeſaid: and if any juſtice of the peace or 
chief magiſtrate ſhall wilfully and wittingly omit the 
performance of his duty in the execution of this act; he 
| | | ſhall 
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Hall forfeit 1051, half to the informer, to be recovered 
in any of his majeſty's courts at Weſtminſter, ſ. 11. 
And if any perſon be at any time ſued for putting in 
execution any of the powers contained in this act, other- 
wiſe than upon appeal allowed by this act; he may plead 
the general iſſue, and give the ſpecial matter in evidence: 
and if the plaintiff be nonſuit, or a verdict paſs for the 
defendant, or if the plaintiff diſcontinue his action, or if 
upon demurrer judgment be given for the defendant, 
every ſuch defendant ſhall have his full treble coſts. 
ſ. 12. 

And this act, and all clauſes therein contained, ſhall be 
conſtrued moſt largely and beneficially for the ſuppreſſing 
of conventicles, and for the juſtification and encourage- 
ment of all perſons to be ——— in the execution here- 
of: and no record, warrant, or mittimus to be made by 
virtue of this act, or any proceedings thereupon, ſhall be 
reverſed avoided or any way impeached by reaſon of an 


default in form. And in caſe any perſon offending againſt 


this act, ſhall be an inhabitant in any other county or cor- 
poration, or fly into another county or. corporation, af- 
ter the offence committed ; the juſtice or chief magiſtrate 
before whom he ſhall be convicted as aforeſaid, ſhall cer- 
tify the ſame under his hand and ſeal, to any juſtice of 
the peace or chief magiſtrate of ſuch other county or cor- 

ration wherein the ſaid perſon is an inhabitant or is fled 
into, who ſhall levy the penalty as fully as the other juſ- 
tice might have done in cafe he had been an inhabitant 
where the offence was committed. ſ. 13. 

Provided, that no perſon ſhall be puniſhed for any of- 
fence againſt this act, unleſs he be proſecuted within three 


months after the offence committed. And no perſon who 


ſhall be puniſhed for any offence by virtue of this act, 


ſhall be puniſhed for the ſame by virtue of any other act 


or law whatſoever, ſ. 14. 
And the aldermen of London ſhall have the ſame pow- 
er to execute this act there, as the juſtices of the peace 


elſewhere, ſ. 15. 


If the perſon convicted as aforeſaid be a feme covert, 
cohabiting with her huſband ; the penalties of 5s and 10s 
1 aforeſaid, ſhall be levied upon the goods of her huſband, 

16. 

Provided, that no peer of the realm ſhall be attached 
or impriſoned by this act. ſ. 17. 

Provided, that nothing in this act ſhall extend to inva- 
lidate or make void the king's ſupremacy in the eccleſiaſt- 
FI I ical 
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ical affairs ; but that he may exerciſe and enjoy all þ 
ers and authority in eccleſtaſtical affairs, 9 
done before. ſ. 18. 

4. By the 13 C 14 C. 2. c. 4. No perſon ſhall pre, 
ſume to conſecrate and adminiſter the ſacrament of the 
lord's ſupper, before he ſhall be ordained prieft according 
to the manner of the church of England; on pain of 100], 


half to the king, and half to be equally divided between 


the poor and him who ſhall ſue in any of his majeſty's 
courts of record, ſ. 14. 2 5 

And by the 13 C. 2. fl. 2. c. 1. No perſon ſhall be 
placed elected or choſen, inte the office of mayor, alder- 
man, recorder, bailiff, town clerk, common council man, 
or other office of magiſtracy, or place or truſt or other 
em 7 relating to or concerning the government of 
any of the cities corporations boroughs cinque ports and 
their members and other port towns within this realm, 
that ſhall not have within one year next before ſuch elec- 
tion or choice taken the ſacrament of the lord's ſupper, 


according to the rites of the church of England; and in 


default thereof, every ſuch placing election and choice is 


hereby declared to be void. f. 12. 


Upon which act, in Larweod's caſe, H. 6 V. it was 


{aid by the court, that ever ſince the making hereof, when 


a freeman who was a diſſenter̃ was choſen alderman of a 
corporation, he never inſiſted upon the act as an excuſe, 
but ſubmitted to a fine. And it was alſo declared in the 


fame caſe (which was, whether a diſſenter being choſen 


ſheriff of Norwich, and not having received the ſacra- 
ment as the act directs, the election was void, in favour of 
the elected who declined the office;) that the corporation 
act never deſigned to exempt diſſenters from bearing of- 
fices in the government, but to eſtabliſh a ſucceſſion of 
perſons who were well affected to it; for otherwiſe it 
would be an encouragement to ſome men to perſiſt in their 
r on purpoſe to avoid offices of burden and 
charge, in of bringing them to conform, Which was 
chiefly intended by that ſtatute. And therefore they de- 
clared, that he muſt ſubmit to a fine, as others had done, 
But becauſe one of the judges (and, as was ſaid at the 


bar, the lord keeper alſo) was of a contrary opinion 


(namely, that the defendant was ſufficiently puniſhed by 
the corporation act, in being diſabled to hold any office or 
employment of profit, and now to puniſh him by an in- 
formation, would be a double puniſhment for one offence, 


which the law will not allow ; ) therefore there being a ca- 
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jas againſt the defendant pro fine, and he now appearin 
in court, he was fined five marks and no more. Gibf/. 


' 506. 4 Mod. 269. 


But four years before, M. 2 V. this was 5 a8 
a good plea, in the caſe of Guilford Town againſt Clarke, 
viz, that he being a diſſenter, and unqualified by this 
act, the election was void; and that the by-law for for- 


feiting 20 l. upon refuſal after election did not take place, 


becauſe the perſon being abſolutely incapacitated by the 


ſtatute, there was _ no election ; and ſo he could not 


xefuſe after election. * 506. 2 Pentr. 247. 

T. 16 C. 2. A. and Grofuencr, He was one of the 
diſſenters who was choſen ſheriff of London and Middle- 
ſex, and refuſed to take upon him the office; for which 
an information was moved for againſt him, as it is an office 


in which the publick are intereſted, and therefore not ta 


be compenſated by a pecuniary ſatisfaction to the city, 


But upon ſbewing caufe, the court diſcharged the rule ; 


it appearing that there were acts of common council 


that had provided penalties upon refuſers, which is the 
proper remedy ; eſpecially where it is doubtful whether 
the refuſal is a crime or not, which hath never yet been 
ſettled. In this caſe the facts are agreed, and the only 
doubt is in-point of law, and therefore more proper for a 
civil ſuit : and ſo was the opinion of the court, in the 
caſe of Shackleton of York in lord Hardwick's time. How- 
ever, they declared, that if after the point was determined 
againſt the diſſenters, others ſhould refuſe; it might be a 

foundation to move for an information. Str. 1193. 
Finally, in the caſe of Allen Evans, eſquire, and the 
chamberlain of London, July 5th, 1762, this matter came 
thoroughly to be conſidered. In the year 1748, the cor- 
poration of London made a by-law, impoſing a fine of 
bool, upon every perſon, who bein elected ſhould refuſe 
to ſerve the office of ſheriff, (Which fines they appropria- 
ted to defray the expence of building the manſion houſe.) 
An action was brought in the ſheriff's court, upon this by- 
law, for the penalty of 6001, againſt the defendant Allen 
Evans, for refuſing to ſerve the ſaid office. The defen- 
dant pleaded this ſtatute, that no perſon ſhall be choſen into 
ſuch office who ſhall not, within one year next before, have 
taken the ſacrament according to the rites of the church of 
England; and in default thereof, every ſuch choice is de- 
clared to be void. The defendant further pleads the ſta- 
tute of 1 V. c. 18. for exempting proteſtant diſſenters 
from penalties contained in former acts, Then the plea 
2 avers, 
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avers, that the ſheriffs of London are officers who before 
the 13 C. 2. were perſons bearing ſuch office; that the 
defendant was and till is a proteſtant diſſenter from the 
church of England, a perſon of a ſcrupulous conſcience 
in the exerciſe of religion, and during all that time has 
and ſtill does frequent the congregation of religious wor- 
ſhip amongſt proteſtant diſſenters. The defendant then 
Rates, that he took the oaths, and ſubſcribed the, decla- 
ration, according to the act of toleration, in the year 
1751, at the ſeſſions held for the county of Middleſex ; 
and that his taking the oaths was duly regiſtred in the 
court of ſeſſions: That he had not within one year be- 
fore the ſuppoſed election taken the ſacrament of the lord's 
ſupper according to the rites of the church of England, 
nor has he at any time ſince done it, nor can he in con- 
ſcience take the ſame, nor was he bound to take the ſame 
ſince May 1751: That of theſe premiſſes the lord mayor 
aldermen and citizens had notice ; and that by reaſon 
thereof, and of the act of parliament made for governing 
corporations, the mayor aldermen and citizens aſſembled 
in July 1745 and the livery were prohibited from elect- 
ing, and had no power to ele& him ſheriff; that he was 
diſabled from, and incapable of being elected; and that 
the ſuppoſed election of him was void. To this plea, 
the plaintiff replied, that by the ſtatute of the 5 G. c. 6. 
fe 3. it is enacted, that no perſon choſen into ſuch office 
ſhall be removed or otherwiſe proſecuted, for omiſſion of 
taking the ſacrament, nor ſhall any incapacity or diſabil- 
ity be incurred by reaſon of the ſame (unleſs he be re- 
moved, or proſecution commenced within ſix months). 
To this replication the defendant demurred ; and the 
plaintiff joined in demurrer. And judgment was given 
for the vlaintiff, in the ſheriff's court. 

The defendant ſued a writ of error, before the mayor 
and ſheriffs, in the court of the Huſtings : And the judg- 
ment was there affirmed, | 

A writ of error of this judgment given in the Huſtings 
was brought before the commiſſioners of St. Martin's 0 
Grand. The judges named in the commiſſion were the 
chief baron Parker, Foſter, Bathurſt, and Wilmot. The 
plaintiff in the original action pleaded, In nullo eſt er- 
ratum. The cauſe was argued three ſeveral times by the 
moſt eminent counſal in the profeſſion. The counſel for the 
defendant objected to the declaration, becauſe the plaintiff 
had not ſtated therein, that the city of London had any 
right either by charter or preſcription to elect the defen- 
| dant 
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dant ſheriff : And the by-law being made to regulate this 
franchiſe, it ought to appear on the face of the declara- 
tion, that they are intitled to the franchiſe ; which can 
only be by charter or preſcription. But the judges, be- 
ing unanimous in their opinion upon the real merits of 
this cauſe, declined giving any opinion upon this point, 
tho' they all ſeemed to think there was great weight in 
it. 

Mr juſtice Foſter delivered his opinion to the following 
I ſhall found my opinion upon the toleration 
and corporation acts. I ſhall conſider the corporation 
act, in the light of a prohibition to the electors. It was 
conſidered in that light in the caſe of the mayor of Guil- 


ford and Clarke, Notwithſtanding there were in that caſe 


exceptions to the declaration which were ſaid to be fatal, 
yet it appears by the report, that the court delivered 
their opinion in this manner, That the matter plead- 
ed by the defendant was a good bar ; that to make a de- 
fault in the defendant, there muſt have been an election 
antecedent; and the election of ſuch a one as the defen- 
dant is, is abſolutely prohibited by the ſtatute: Then I 
add, that ſince the corporation as is prohibitory to the 
electors, now they have — after notice choſen the 
defendant, they have contravened that whole prohibition, 
and acted contrary to it; and I am of opinion, that the 
election is a mere nullity.— The preamble to acts of par- 
liament is the great window by which light is let in upon 
the ſenſe of them. If you conſider the preamble to the 
corporation act, it will appear beyond a doubt, that the 
intention of the legiſlature in paſſing the corporation act 
was to exclude proteſtant diſſenters of all denominations 
from corporation offices. The preamble to the act, after 
making ſhort mention of the late troubles, ſays, To 
the end that the ſucceſſions in ſuch corporations may 
«© be moſt probably perpetuated in the hands of perſons 
«© well affected to his majeſty and the eſtabliſhed govern- 
% ment, it being too well known, that notwithſtanding 
all his majeſty's endeavours, and indulgence in pardon- 


ing what is paſt, nevertheleſs many evil ſpirits are ſtill 
working; for prevention of the like miſchief for the time 
to come, and for preſervation of the publick peace both 


in church and ftate, be it enacted'— and ſo on. 
Theſe were the motives upon which the legiſlature pro- 
ceeded in making this act. The means they made uſe of 
to effect theſe ends were two: One regards the perſons 


who were at that time in corporation offices : The other, 
thoſe 
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thoſe who ould come into ſuch offices of truſt for the 
future. The act, in order to accompliſh the great ends 
for which it was made, is very particular: No perſon 
& ſhall for ever hereafter be placed or choſen in or to an 

&* the offices or places aforeſaid, who ſhall not have with- 
&© in one year next before ſuch election taken the ſacra- 
ds ment of the lord's ſupper according to the rites of the 
te church of England“: And then it goes on, and ſays; 
mat Every pelle ſo placed or choſen ſhall take the oaths 
dc and ſubſcribe the declaration at the ſame time the oath 
de of office is adminiſtred; and in default thereof, every 


10 ſuch election is declared to be void.” This clauſe, a3 


I take it, conſiſts of two branches, compleat, diſtinct, and 
independent in their own nature. The firſt regards per- 
fons who have a right, and'have power in polfelkon the 
ſecond regards thoſe who ſhould be candidates, and be 
elected hereafter. The firſt is in my opinion prohibitory 
upon the electors. It lays reſtraint upon them in the 
exerciſe of their power of electing. It confines them to 
8 who conform to what is preſcribed to the act. 

he words, as I read them, are that no perfon not pre- 
viouſly qualified ſhall be for ever hereafter elected. What 
is that but ſaying, that no perſon having power to elect; 
ſhall ele& any perſon not previouſly qualified as the act 
directs. I cannot make out any difference between the 
two terms, that the election ſhall be void, and that they 
ſhall not ele& ſuch perſons.— The ſecond branch of 
this clauſe, regards only the condition of the candidate; 
It goes upon a ſuppoſition, that a candidate may be eligi- 


ble, and actually elected into the office; and upon that 


ſuppoſition, it requires a form to be gone thro' by him, 
and in default thereof his election is declared to be void. 
I do not found my opinion upon this branch of the ſtatute, 
but upon the other, which (I take it) prohibits the clec- 
tion of a perſon not previouſly qualified. — As to the 
words in the ſecond branch ** that in default thereof the 


election ſhall be void”, I think that according to true 


ar, and the ſtrict meaning of the words, it means 
plainly this; in default of thoſe 

are required to be done by a candidate after his election, 
and not in default of that which this act no way requires. 
The corporation act does not require from any perſon 


who is a candidate for a corporation office, that he ſhall 
take the ſacrament : he is under another obligation to 


conform to the eſtabliſhed church, And tho' I admit that 


the rubrick did formerly enjoin conformity to the eſta- 


bliſhed 


things being done, that 
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Miſhed church, yet in the conſtruction of theſe words 
jn default thereof the election to be void”” we muſt con- 


fine ourſelves to thoſe duties which this act alone requires. 


We muſt do fo in common grammar and conſtruction. 
There is no running into the other branch of the clauſe 
in order to conſtrue this. If then the act is, prohibitory 
upon the electors, the conſequence will be, that if they 
having due notice of the incapacity of the candidate, pro- 
ceed notwithſtanding to the election of a perſon declared 
by the ſtatute to be not eligible ; the whole proceeding 
will be a mere nullity, in contravention of the prohibi- 
tion to the electors, wilful, open, and undiſguiſed. —A 
right of action cannot accrue to the 9 ſuch 
an im proceeding, contrary to the ſtatute, prohibit- 
ed b 23 —— null and void from 
the — Thus it ſtands with regard to the cor- 
poration.— As to the defendant: He is now called upon 
under a penalty, to uſurp an office upon the crown; 
which uſurpation will ſubject him to a criminal proſecu- 
tion and all its conſequences. A ſtrange dilemma this: 
To be — nog uſurp upon the crown, or forfeit the 
penalty of the by-law. Can the by-law purge the uſurp- 
ation? A by-law cannot purge or excuſe an uſurpation. 
It would'be abfurd then to fay, it can oblige a man to 
uſurp. It hath been ſaid, that all corporations have a 


right to the ſervice of their members. All corporations, 


under proper limitations, certainly have this right. But 
ſtill ir is a right ſubject to the controul of the legiſlature. 
And in matters of election, they muſt ſubmit to ſuch re- 
gulations as the ſtate ſhall think fit to make. ——I:t is 
aſked, Shall perſons who live in open contempt of all go: 
yernment in a ſtate, ſhelter themſelves under this 4 7 
That was ſaid in Larwood's caſe ; and it has been thrown 
out in this caſe, not very decently, It is ſufficient at this 
time to ſay, that the caſe of debauchees and infidels was 
not in the contemplation of the legiſlature at the time this 
act was made, Conſequently, this act cannot extend to 


them, The act was plainly levelled at perſons of quite a. 


different character. It was not levelled at atheiſts or infidels, 
but proteſtant diſſenters. Beſides, the defendant does not- 
erideavour to ſhelter himſelf under the idle excuſe which 
the objection puts him to, of being an atheiſt, debauchee, 
or an infidel : But the defendant, as he pleads the tolers. 


ation act, avers that he does not live in open diſobedience: 


to the ordinances of the church, altho' he has taken ſome. 


ſeruples in regard to the mode of adminiſtration in the- 


eftabliſh- 
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Diſlenters. 
eſtabliſhed church He is real and ſincere in his ſcruples, 
and lives in obedience to the ordinances of the church, 
— A diſtinction has been made in the argument, be- 
tween the acts and proceedings being void of themſelves, 
and only voidable. The anſwer I give to that is, that the 
point now in queſtion will not turn, nor do I put it upon 
that branch of the clauſe which declares the election void, 
but upon that which abſolutely prohibits the election, and 
conſequently renders it a mere nullity,——lIt has been 
ſaid, that the conſtruction now contended for is partial 
to diſſenters, in excuſing them from offices of burden. I 
ſay, yes, it is; and it therefore excludes them from all 
corporation offices which are attended with profit and hon- 
our. It would be abſurd to ſay, that the ſame law that 
exempts them from the one, as perſons unworthy of a 
publick truſt, has ſtill left them liable to the other offices, 
be the truſt that attends the office what it may. The 


truſt attending the office of ſheriff of the city of London 


is a high truſt. Therefore if proteſtant diſſenters are ex- 
cluded from offices attended with profit, merely as perſons 
not worthy of a publick truſt ; it would be odd to ſay, 
that they ſhall be obliged to ſerve the office of ſheriff, 
which is not only an office of honour, but likwiſe an 


office of very high truſt, —It was ſaid in Larwood's caſe, 


and I believe it had weight, that no man can by his own 
plea diſable himſelf, nor excuſe one default by another, 
It is ſufficient now to ſay, that Larwood's caſe was to- 
tally and ſubſtantially different from the preſent, He had 
not properly pleaded to the toleration act, and therefore 
could take no advantage of it. The preſent defendant 
has pleaded it properly, and ſhewn himſelf not eligible. 
The defendant does not plead the toleration act and diſ- 
ability, to excuſe one offence by another; but to ſhew, 
that altho* the rubrick did require a conformity in all 
things, as to receive the ſacrament in the church three 
times a year, and the like, yet now his complying with 
the rubrick is not to be imputed to him as a crime ; that 
the ſame act which hath taken away the offence, hath ta- 
ken away the guilt; and that he is guilty of no offence, 
in not 2 with that which does not bind him; 
that by the toleration act the rubrick is taken out of the 
defendant's way, and doth not extend to his caſe. There 
are particular branches of the act, from which this intent 


may be collected; but I am clearly of this opinion, from 


the whole ſpirit and frame of it. The act of toleration 
is not to be conſidered merely as an act of connivance and 
exempt- 


Diſſenters. 


exemption from former laws. It was made, that the pub- 


lick worſhip of the diſſenters 5 7 be legal, and that they 
ion. 


might be intitled to the publick prote Upon dif- 
ferent occaſions in the act, the religious worſhip of the 
diſſenters is ſpoken of, as a mode of worſhip tolerated by 
the act. This clearly ſhews, that the mode of worſhip 
among the diſſenters is legal, and authorized by law. 
There were former laws obliging perſons to reſort to 
different churches, to be attendant on divine ſervice; and 
diſſenters are now obliged to the ſame in their way of 
worſhip. Perſons contemptuouſly diſturbing the publick 
warſhip of proteſtant diſſenters, are liable to the ſame pe- 
nalties with thoſe who diſturb the worſhip in pariſh 
churches or chapels. As to perſons acting as preach- 
ers in diſſenting congregations ; they are exempted from 


ſerving upon juries, and from publick offices, as 5 as 


thoſe of the eſtabliſhed church are by the common law. 
Upon the whole: The corporation act being pro- 
hibitory upon the electors, every election contrary to it is 
a mere nullity; and the toleration act having diſpenſed with 
the conformity of the defendant in this particular; the 
* ought to be reverſed. 

Mr juſtice Wilmot : The great queſtion in this 
cauſe is, Whether the plaintiff in the -original action, 
under all the circumſtances diſcloſed by the pleadings, is 
intitled to recover this ſum of 6001, impoſed upon the 
defendant, for refuſing to comply with that part of the 
by-law ftated in the declaration, which directs that 
« every perſon elected into the office of ſheriff ſhall ap- 
e pear before the lord mayor and aldermen, and become 
* bound in a bond for taking the oath of office on the 
{© vigil of St Michael.” I am of opinion, the plaintiff 
is not intitled to recover in this action; and that the 
judgments which have been given in this cauſe ought to 
be reverſed, —Several poſitions have been laid down, by 
the counſel who argued in this caſe, that are clear and 
indiſputable : Firſt, It is clear, that of common right a 
power is inherent in every corporation, to call upon their 
members for the performance of all corporate duties, 
Secondly, That the execution of corportation offices is one 
of the duties. Thirdly, That a power of making by- 
laws is incident to every corporation. Fourthly, That a 
by-law impoſing a fine for the refuſal of a corporation 
otace is good. It is equally clear, that the right which 
cvery corporation has of calling upon their members to 


execute corporation offices may be abridged by themſelves, 
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or by the general laws of the land. The true queſtion 
is, whether this right has not been abridged in the preſent 
caſe, and what will be the legal conſequences of ſuch 
abridgment. —— The unhappy ſituation the royal family 
and the nation had been in before the reſtoration, made 
the legiſlature willing to guard againſt a relapfe ; and 
therefore they thought it neceſſary to regulate the corpo- 
rations in an arbitrary way, by removing ſome officers, 
and placing others in their room who were better affected, 
and alſo by providing officers for the future, Fhe me- 
thod they took was, by veſting a power in commiſſioners 
(as we fad in the former part of the act), to turn out 
whom they pleaſed, and place others in their offices. Of 
theſe they did not require any ſacramental qualification; 
becauſe while the extraordinary power ſubſiſted, there 
was, another check or controul. But when that commiſ- 
fion expired, they did not then chuſe to reſt upon oaths 
and declarations ; but meaſured the fitneſs of men by their 
antecedent religious habit; and made the having re- 
ceived'the ſacrament, according to the rites of the church 
of England, the criterion by which that fitneſs was to be 
determined. They did not propoſe it as a teſt, to be 
given at, or after his election; becauſe they thought that 
the charms of power in poſſeſſion, might make ſudden 
converſions, which might not always ſincere.— The 
intent of the legiſlature is expreſſed in the ſtrongeſt terms, 
to effectuate ſuch an intention. Provided, that (after 
« the expiration of the commiſſions) no perſon ſhall for 
« ever hereafter be placed elected or choſen in or to any 
c of the offices or places aforeſaid, that ſhall not have 

© within one year next before, taken the ſacrament, 

and ſoon : ** And in default hereof, every ſuch election 
« is hereby declared to be void.“ Now this clauſe is not 
addrefled to the party elected, but to the electors. The 
prohibition is laid moſt clearly upon the petſ6ns who had 
a right to elect. It is the voice of the legiſlature, com- 
manding them not to elect ſuch perſons. An election 
contrary to that prohibition, is a tranſgreſſion; and in 
this caſe it was a wilful tranſgreſſion, becauſe they had 
notice that Evans was one of thoſe perſons ; if wilful, 
then a moral wrong, which can never lay a foundation 
for an action in a court of juſtice, Courts of juſtice are 
to inforce the will of the ſociety. Laws manifeſt that 


will. And it is the duty of courts of juſtice to carry 


theſe laws into execution; but they are not to ſuſtain 
actions, for doing what the ſociety has forbid. —— The 
2 injunction 


Diſtenters. 


imjünction not to eleR; extinguiſhes the right to elect. 

he act does not make the office, but the election, void. 
The election in the preſent caſe is an infraction of the 
law: and right cannot ſpring out of 2 If an 
act of parliament was to be made, with a clauſe, that all 
unmarried men ſhould be incapable of being elected; this 
would work a releaſe of the original contract, as to ſuch 
perſons. A valid election is a condition, precedent to 
the right which the corporation has to command, and to 
the obligation on the members to obey.— It has been ſaid, 
that this act was not made to eaſe diflenters, but to puniſh 
them ; and that an exemption from burdenſome offices will 
be an eaſe ; that the office of ſheriff being one of thoſe, it 
will be giving the act an effect which the legiſlature did 
not intend ; that it is more agreeable to the intention of 
the legiſlature, to conſtrue the office void as to the perſon 
elected, and good as to the corporation, who are puniſh- 
ing as for a contumacy, This is the ſubſtantial part of 
the argument. Many caſes have been cited, where acts 
have been deemed good to a certain degree, and void as 
to all others. But there never was, and it is impoſſible 
there ever ſhould be, a caſe, where the word wid was 
conſtrued in ſuch a manner, as to make the act void as 
to a perſon who broke the law, and good as to the per- 
ſons who have concurred in breaking it. The only point 
the legiſlature had in view was, to ſecure the power to 
perſons who outwardly profeſſed the religion of the ſtate, 
The puniſhment of non-conformiſts, by excluding them 
from power, was the conſequence, not the end, of the 
law. We, as judges, ought to expound the law with the 
ſame ſpirit it was made ; and therefore ought not to con- 
ſtrue it as a vindictive law, for any purpoſe but its own 
end, Whether this caſe occurred to the legiſlature, or 
how they thought it ſhould be determined, does not ap- 
pear, ifferent men may make different conjectures. 
But arbitrary conjectures never ought to be the baſis of 
Judicial determinations. If it had occurred, and they had 
intended to have made any difference between burdenſome 
and lucrative offices, they would have taken notice of it, 


The conſtruction now muſt be the ſame, Suppoſe it had 


been the office of chamberlain, and the queſtion put to 
the legiſlature; the anſwer muſt have been, We intend 
to keep non-conformiſts out of power, and therefore we 
command corporations not to elect them. They cannot 
be expoſed to a penalty for not executing an office to 
which they cannot be elected: The exemption from both, 
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makes it equal. —— As to what is ſaid, that perſons may 
be qualified for a lucrative, and not for a burdenſome 
office ; I do not ſee how ſuch a caſe can exiſt. For if 


they are qualified to accept a lucrative office, they are 


qualified to bear a burdenſome one. It ſhews that it was 
only a mockery in them; but it does not prove, that the 
ſcruples of other diſſenters are imaginary. It would be as 


unjuſt to judge of the ſcruples of all the diſſenters, by 


the conduct of ſome ; as to judge of the doctrines of the 
eſtabliſhed church, by the lives of ſome of thoſe who 
profeſs it. It has been urged, that a man ſhall not be 
permitted to excuſe himſelf, on account of a diſability 
occaſioned by his own default; that it is an aggravation 


of his offence, to excule one crime by another ; and that 


the toleration a& did not mean to exempt diſſenters from 
relative duties: Inſtances have been mentioned, of per- 
ſons out of their ſenſes, who are not allowed to diſable 
themſelves ; if ſo, when the incapacity ariſes from a na- 
tural diſability, a fertiori in the caſe of a diſability ariſing 
from neglect. Firſt, I deny the rule. In Skin. 576, 
Fitzherbert was of a different opinion, It may ſeem hard, 
that a man ſhall avoid his own acts for dureſs of man, 
and not for a viſitation from heaven. But the reaſon is, 
that the law has directed a mode of inquiry, and the kin 

is to take madmen under his immediate protection, an 

after office found to avoid ſuch acts as he thinks proper. 
5 Med. 421. Madmen cannot be choſen into corpora- 
tion offices, In Eg. Caf. Abr. 279. Lord King has drawn 
a rational line, between the acts done by an inſane perſon 
to the prejudice of others, and the acts done by him to 
the A of himſelf, King and Larwoed is no autho- 
rity in the preſent caſe; becauſe it is clear, that the 
toleration act was not pleaded, and it was only the opi- 
nion of two judges againſt Sir Samuel Eyre. In 4 Md. 
274. Lord Somers is ſaid to have been of the ſame opi- 
nion as Sir Samuel Eyre, The fine was only five marks; 
which ſhews the judges thought it a tender caſe, I ob- 
ſerve, it was admitted in that caſe, that if a man be 
difabled by judgment to bear an office, there he is ex- 
cuted, becauſe judicium redditur in invitum. Why then 
mall not an act of parliament excuſe, which is the judg- 
ment of the whole legiſlature, As to Sir Fobn Read $ 
caſe, which was mentioned, it was an information in the 
exchequer £8 Nov. 26 C. 2. He was appointed ſheriff 
of Hertfordſhire, was ſworn, and took upon himſelf the 


execution of the office. A caſe very different from this; 
| for 


Difſſenters, 

for he was capable of the office at the time he was ap- 
pointed, and had been in poſſeſſion. In the preſent caſe, 
the defendant was not eligible. Sir John Read had alledg- 
ed a diſability which it was in his power to remove, and 
which it was his duty to remove. But here the defendant's 
receiving the ſacrament muſt be precedent ; and ſince 
the toleration act, it is not his duty to receive it. Box 
and Weollaften, another caſe cited, turned upon the in- 
formality in the plaintiff's replication, Had it been de- 
termined on the point it is now produced to prove, it 
would certainly have been mentioned by chief juſtice 
Holt and Eyre, as a caſe in favour of their opinions, 
The caſe in 3 Lev. 116. differs as much from the preſent 
caſe, as between legally and illegally elected. I am 
therefore clearly of opinion, that the judgment ought to 
be reverſed, 

The other two judges delivered their opinions to the 
like effect: and the judgment was reverſed, 

Upon this, the corporation by writ of error brought 
the cauſe before the houſe of lords, when all the judges, 
who had not ſate as delegates (except Mr juſtice Yates 
who was ill) gave their opinions ſeriatim; and all, ex- 
cept Mr baron Perrot who was of opinion to reverſe the 
judgment, delivered their opinion for confirming it. 
Upon which occaſton lord Mansfield ſaid ; In every view 
in which I have been able to conſider this matter, I think 
this action cannot be ſupported. If they rely on the 
corporation act; by the literal and expreſs proviſion of 
that act, no perſon can be elected, who hath not within 
a year taken the ſacrament in the church of England : 
the defendant hath not taken the ſacrament within a year; 
he is therefore not elected. Here they fail. If they 
_ it on the general deſign of the legiſlature in pat- 
ing the corporation act; the deſign was, to exclude diſ- 
ſenters from office, and diſable them from ſerving. For 
in thoſe times, when a ſpirit of intolerance prevailed, 
and ſevere meaſures were purſued, the diſſenters were re- 
puted and treated as perſons ill-affeted and dangerous 
to the government : The defendant therefore, a diflenter, 
and in the eye of this law a perſon dangerous and ill- 
affected, is excluded from office, and diſabled from ſerv- 
ing. Here they fail If they ground the action on 
their own by-law; ſince that by-law was profcſſedly 
made to procure fit and able perſons to ſerve the office, 
and the defendant is not fit and able, being expreſsly 
diſabled by ſtatute law, here too they fail. If they 
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ground it on his diſability, being owing to a neglect of 
taking the ſacrament at church, when he ought to have 
done it; the toleration act having freed the diſſenters 
from all obligation to take the ſacrament at church, the 
defendant is guilty of na neglect, no criminal neglect: 
Here therefore alſo they fail. And after having ex- 
patiated on each of theſe ſeveral heads, he adds: The de- 
fendant in the preſent cauſe pleads, that he is a diſſenter 
within the deſcription of the toleration act; that he hath 
not taken the ſacrament in the church of England within 
one year 2 the time of his ſuppoſed election, nor 
ever in his whole life; and that he cannot in conſcience 
do it. Conſcience is not controulable by human laws, 
nor amenable to human tribunals. Perſecution, or at- 
tempts to force conſcience, will never produce convie- 
tion; and are only calculated to make hypocrites, or 
martyrs. My lords, there never was a ſingle inſtance, 
from the Saxon times down ta our own, in which a man 
was ever puniſhed for erroneous opinions concerning rites 
or modes of worſhip, but upon ſome poſiti ve law. The 
common law of England, which is only common reaſon or 
uſage, knows of no proſecution for mere opinions, For 
atheiſm, blaſphemy, and reviling the chriſtian religion, 
there have been inſtances of perſons proſecuted and 

uniſhed upon the common law; but bare nonconformity 
is no fin by the common law; and all poſitive laws, in- 
flicting any pains or penalties for nonconformity to the 
eſtablithed rites and modes, are repealed by the act of 
toleration z and diſſenters are thereby exempted from all 
eccleſiaſtical cenſures, What bloodſhed and confuſion 


have been occaſioned from the * of Hen. 4. when the 


firſt penal ſtatutes were enacted, down to the revolution 
in this kingdom, by laws made to force conſcience ? 
There is nothing certainly more unreaſonable, more in- 
conſiitent with the rights of human nature, more con- 


trary to the ſpirit and precepts of the chriſtian religion, 


mor iniquitous and unjuſt, more impolitic, than perſe- 
cution. It is againſt natural religion, revealed religion, 
and ſound policy. Sad experience, and a large mind, 
taught that great man, the preſident Ne Thou, this doc- 
trine: let any man read the many admirable things 
which, tho” a papiſt, he hath dared to advance upon the 
ſubject, in the dedication of his hiſtory to Henry the 
fourth of France (which I never read without rapture) ; 
and he will be fully convinced, not only how eruel, but 
how impolitic it is, to perſecute for igious * 

AS 


Diſſenters. 
As a ſubject of Great Britain, I ſhould not have been 
ſorry, if France had continued to cheriſh the Jeſuits, 
and to perſecute the Huguenots. There was no occaſion 
to revoke the edict of Nants; the Jeſuits needed only to 
have adyiſed a plan, ſimilar to what is contended for in 
the preſent caſe : wake a law to render them incapable 
of office z make another, to punith them for not ſerving. 
If they accept, puniſh them; if they refuſe, puniſh them: 


Tf * yes, puniſh them; if they ſay no, puniſh 


them. y lords, this is a moſt exquiſite dilemma, from 
which there is no eſcaping ; it is a trap a man cannot 

t out of; it is as bad perſecution as that of Procruſ- 
tes: If they are too ſhort, ſtretch them; if they are too 
long, lop them. Small would have been their conſolation 
to have been gravely told, The edict of Nants is kept 
inviolable ; you have the full benefit of that act of tole- 
ration z -you may take the ſacrament in your own way 
with impunity ; you are not compelled to go to mals. 
Were this caſe but told in the city of London, as of 
a proceeding in France z how would they exclaim againſt 
the Jeſuitical diſtinction ? and yet in truth it comes from 
themſelves : the Jeſuits never thought of it : when they 
meant to perſecute, their act of toleration, the edict of 
Nants was repealed, Ihis by-law, by which the diſ- 
ſenters are to be reduced to this wretched dilemma, is a 
by-law of the city, a local corporation, — to an 
act of parliament which is the law of the land: a 
modern by-law, of very modern date, made long fince 
the corporation act, long ſince the toleration act, in the 
face of them; for they knew theſe laws were in be- 
ing. It was made in ſome year of the reign of the late 
king ; I forget which : but it was made about the time 
of building the manſion-houſe. Now if it could be ſup- 
poſed, that the city have a power of making ſuch a 
by-law ; it would intirely ſubvert the toleration act, the 
deſign of which was to exempt the diſſenters from all 
penalties: for by ſuch a by-law they have it in their 
power to make every diſſenter pay a fine of 6001, or 
a ſum they pleaſe; for it amounts to that. The pro- 


feſſed deſign of making this by-law, was to get fit and 


able perſons to ſerve the office : and the plaintiff ſets 
forth in his declaration, that if the diflenters are excluded, 
they ſhall want fit and able perſons to ſerve the office, 
But were I to deliver my own. ſuſpicion, it would be, 
that they did not ſo much wiſh for their ſervices, as for 
#heir fines Diſſenters have been appointed to this of- 
| M 4 fice, 
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fice, one who was blind, another who was bedridden ; 
not, I ſuppoſe, om account of their being fit and able to 
ſerve the office. No; they were diſabled both by na- 
ture, and by law. We had a caſe lately in the courts 
below, of a man choſen mayor of a corporation, while 
he was beyond the ſeas, with his majeſty's troops in 
America; and they knew him to be ſo. Did they want 
him to ſerve the office? No; it was impoſſible. But 
they had a mind to continue the former mayor a year 
longer, and to have a pretence of ſetting aſide him who 
was now choſen, on all future occaſions, as having been 
elected before. In the preſent caſe, the defendant was 
by law incapable at the time of his pretended election: 
and it is my firm perſuaſion, that he was choſen becauſe 
he was incapable. If he had been capable, he had not 
been choſen; for they did not want him to ſerve the 
office. They choſe him, becauſe without a breach of the 
law, and an uſurpation upon the crown, he could not 
ſerve the office. They choſe him, that he might fall 
under the penalty of their by-law made to ſerve a par- 


ticular purpoſe : In oppoſition to which, he hath pleaded 


a legal diſability grounded on two acts of parliament : 
As * of opinion that this plea is good, I conclude 
with moving your lordſhips that the judgment be 
affirmed, —And the judgment was immediately affirmed, 
nemine contradicente. Appendix to Furneaux's letters to Mr 
Fuftice Blackſtone. 2d Edit. 

5. By the 3 J. c. 5. No recuſant convict ſhall practiſe 
the common or civil law, or phyſick, nor ſhall be judge 


. miniſter clerk or ſteward or other officer in any court, or 


any officer in the army or navy; on pain of 1001, half 
to the king, and half to him that ſhall ſue in any of the 
king's courts of record. ſ. 8. 

6. oy the 3 J. c. 5. If the children of any ſubject (the 
ſaid children not being ſoldiers, mariners, merchants, or 
their apprentices or factors) ſhall, to prevent their good 
education in England, or for any other cauſe, be ſent or 
go beyond ſeas without licence of the king or fix of the 
privy council (whereof the principal ſecretary to be one); 
ſuch child ſhall take no benefit by any gift, conveyance, 
deſcent, deviſe, or otherwiſe, of any lands or goods, until 
he conform. ſ. 16. 

7. Arundel. It ſhall be publickly taught and preached 
by all, that in judicial matters oaths may be lawfully 
taken, Lind. 298, 

Art. 39. 
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Art. 39. 4s we confeſs, that vain and raſh ſwearing is 
forbidden chriſtian men by our lord Jeſus Chriſt, and 
James his apoſtle ; ſo we judge, that chriſtian religion 
doth not prohibit, but that a man may ſwear when the 
magiſtrate requireth, in a cauſe of faith and charity, ſo it 
be done according to the prophet's teaching, in juſtice 


Judgment and truth, 


e unlawfulneſs of taking an oath, tho' before a 


judge, was one of the tenets of the old anabaptiſts ; againſt 


whom therefore firſt the foregoing conſtitution, and after 
that this article was made ; fs before the quakers had 
either name or being. But becauſe they who at preſent 
go under the name of anabaptiſts have quitted the doc- 
trine, and the people called quakers have taken it up, it 
is judged moſt proper to inſert the ſame here, under the 
law _ to quakers. Gi. 510, 511. 

Again; by the 5 El. c. 1. If any perſon ſhall refuſe to 
take the oaths of allegiance and ſupremacy lawfully ten- 
dred, he ſhall incur a præmunire. ſ. 8. 


And by the 13 & 14 C. 2. c. 1. Whereas certain per- 


ſons, under the name of quakers and other names of ſe- 
paration, have taken up and maintained ſundry dangerous 
opinions and tenets, and (amongſt others) that the takin 

of an oath in any cauſe whatſoever, altho' before a lawful 
magiſtrate, is altogether unlawful and contrary to the 
word of god; and the ſaid perſons do daily refuſe to take 
an oath, tho' lawfully tendred, whereby it often happens 
that the truth is wholly ſuppreſſed, and the adminiſtra- 
tion of juſtice much obſtructed ; and whereas the ſaid 
perſons, under pretence of religious worſhip, do often 
aſſemble themſelves together in great numbers in ſeveral 
parts of this realm, to the great endangering of the pub- 
lick peace and ſafety, and to the terror of the people, b 

maintaining a ſecret and ftrict correſpondence 3 
themſelves, and in the mean time ſeparating and dividing 
themſelves from the reſt of his majeſty's good and loyal 
ſubjects, and from the publick congregations and uſual 
places of divine worſhip: for the redreſſing therefore and 
preventing the many miſchiefs and dangers that may ariſe 


dy ſuch dangerous tenets and ſuch unlawful aſſemblies, 


it is enacted, that if any perſon who maintaineth that 
the taking of an oath in any caſe whatſoever (altho' be- 
fore a lawful magiſtrate) is altogether unlawful and con- 
trary to the word of good, ſhall wilfully and obſtinately 
refuſe to take an oath, where by the laws of the realm he 
ſhall be bound to take the ſame, being lawfully and duly 
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tendred ; or ſhall endeavour to perſuade any other perſon 
to whom any ſuch oath ſhall in like manner be duly and 
lawfully tendred, to refuſe and forbear the taking of the 
ſame ; or ſhall by printing writing or otherwiſe go about 
to maintain and defend, that the taking of an oath in 
any caſe whatſoever is altogether unlewfol And if the 


ſaid perſons commonly called quakers, ſhall depart from 


the places of their ſeveral habitations, and aſſemble them. 
felves to the number of five or more, of the age of ſix- 
teen years or upwards, at any one time in any one place, 
under pretence of joining in a religious worſhip, not 
authorized by the laws of this realm: In every ſuch 
caſe the party ſo offending, being convict by verdi& of 
twelve men, or confeſſion, or by the notorious evidence 
of the fact, ſhall forfeit to the king for the firſt offence a 
ſum not exceeding 51, for the ſecond offence a ſum not 
exceeding 101; to be levied by diſtreſs and ſale by war- 
rant of the parties before whom the offender ſhall be 
convicted ; and for want of ſuch diſtreſs or non-payment 
of the penalty within one week after the conviction, the 
ſaid party ſhall for the firſt offence be committed to the 
common gaol or houſe of correction for the ſpace of three 
months, and for the ſecond offence during fix months, 
there to be kept to hard labour: which ſaid penalties ſhall 


be employed for the increaſe of the ſtock of the houſe 


of correction to which they ſhall be committed and pro- 
viding materials to ſet them on work: And for the third 


offence, every ſuch perſon ſhall! abjure the realm; or 


otherwiſe his majeſty may order him to be tranſported to 
any of his majeſty's plantations beyond the ſeas. ſ. 1, 2. 
And the juſtices of aſſize, and juſtices of the peace in 
their open and 2 ſeſſions, ſhall have power to in- 
guire of hear and determine the ſame, and make proceſs 
for the execution thereof, as they may do in caſes of treſ- 
_ +. 
, And 8 of the peace, or mayor of a corpora» 
tion, may commit to the common Sach or bind over 
with ſufficient ſureties to the quarter ſeſſions, any perſon 
offending in the premiſſes, in order to his conviction. 
ſ. 4. 
rovided, that if any perſon after conviction ſhall take 
ſuch oaths for which he ſtands committed, and ſhall alſo 


ive ſecurity that he will forbear to meet in any ſuch un- 
Fawful aflembly ; he ſhall be diſcharged. ſ. 5. 

8. The tenets of the old anabaptiſts were; that in- 
fants ought not to be baptized ; and if they be baptized, 
that they ought to be rebaptized when they come to _ 


ful age; that it is not lawful for a chriſtian man to bear 
office or rule in the commonwealth ; that no man's laws 
ought to be obeyed ; that it is not lawful for a chriſtian 
man to take an oath before any judge; that Chriſt took 
no bodily ſubſtance of the blefled virgin; that ſinners 
after baptiſm cannot be reſtored by repentance ; that all 
things be or ought to be common, and nothing ſeveral : 
All which were excepted out of the general pardons of 
the 32 H. 8. c. 49. and the 3 & 4 £4. 6. c. 24. 

Art. 16. Nat every deadly fin willingly committed af- 
ter baptiſm, is ſin againſt the holy ghoſt and unpardon- 
able, Wherefore the grant of repentance is not to be 
denied to ſuch as fall into fin after baptiſm, After we 
have received the my ghoſt, we may depart from grace 
given, and fall into fin, and by the grace of god we may 
ariſe again, and amend our lives. And thererore they 
are to be condemned, which ſay they can no more fin as 
long as they live here, or deny the place of forgiveneſs 
to ſuch as truly repent. 

Art. 27. The baptiſm of young children is in any wiſe 
to be retained in the church, as moſt agreeable to the 
inſtitution of Chriſt, 

Preface to the book of Common Prayer, It was thought 
convenient, that an office ſhould be added for the bap- 
tiſm of ſuch as are of riper years; which altho' not ſo 
neceſſary when the former book was compiled, yet by the 
growth of anabaptiim, thro? the licentiouſneſs of the late 
times crept amongſt us, it is now become neceſlary. 

Art. 37. The laws of the realm may puniſh chriſtian 
men with death, for heinous and grievous offences. 

And by the ſame article; It is lawful for chriſtian men, 
at the commandment of the magiſtrate, to wear weapons, 
and ſerve in the wars. 

Art. 38. The riches and goods of chriſtians are not 
common, as touching the right title and poſſeſſion of the 
ſame, as certain anabaptiſts do falſly boaſt. Notwith- 
ſtanding, every man ought, of ſuch things as he poſſeſ- 
{eth, liberally to give alms to the poor, according to his 
ability, L 
Il. How far mitigated by the act of toleration, and 
other acts, ; 


By the 1 W. c. 18. it is enacted as followeth : 
Foraſmuch as ſome eaſe to ſerupulous conſciences in the exer- 
ciſe of religion, may be an effeetual means to unite their majeſties 
pres 
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Proteſtant 'ſubjetts in intereſt and aſfection; it is enafted, that 
neither the ſlatute of the 23 El. c. 1. nor the flatute of the 
29 El. c. 6. nor the 1 El. c. 2. ſ. 14. nor the 3 J. c. 4. 
nor the 3 J. c. 5. nor any other law or ſtatute of this realm 
made agamſt papiſis or popiſh recuſants (except the 25 Car. 2. 
c. 2. and the 30 Car. 2. ſt. 2. c. 1.) ſhall be conſtrued to 
extend to any perſon diſſenting from the church of England, 
that ſhall take the oaths of allegiance and ſupremacy, and make 
and ſubſcribe the declaration againſt popery of the 30 Car. 2. 
it. 2. c. 1. Which oaths and declaration the juſlices of the 
peace at the general ſeſſions of the peace to be held for the 
county or place where ſuch perſon ſhall live, are hereby required 
to tender and adminiſter to ſuch perſons as ſhall offer them- 
felves to take make and ſubſcribe the ſame, and thereof to keep 


a regiſter: and none of the perſons aforeſaid ſhall give or pay, 


as any fee or reward, to any officer or officers lelenging to the 


court aforeſaid, above the ſum of & d, nor that more than 
once, for the entring of his taking the ſaid oaths and making 
and ſubſcribing the ſaid declaration ; nor above the further ſum 
of 6d, for any certificate of the ſame to be made out and ſigned 
by the officers of the ſaid court, 1. 1, 2. | | 

And all and every perſon and perſons that ſhall as ; dub: ag 
take the oaths, and make and ſubſcribe the ſaid declaration, 
fall not be liable to any pains penalties or forfeitures men- 
tioned in the 35 El. c. 1. nor in the 22 Car. 2. c. 1. nor ſhall 
any of the ſaid perſons be proſecuted in any. eccleſiaſtical court, 
for reaſon of their non-conforming to the church of. Eng- 

and. ſ. 4. 

Provided, that if any aſſembly of perſons diſſenting from the 
church of England ſhall be had in any place for religious wor- 
Hip, with the doors locked barred or bolted, during any time 
of ſuch meeting together; all and every perſon and perſons that 
ſhall come to and be at ſuch meeting ſhall not receive any benefit 


from this law, but be liable to all the pains and penalties of 


all the aforegoing laws recited in this act, for ſuch their mect- 
ing, notwith/tanding his taking the oaths, and his making and 
ſubſcribing the declaration aforeſaid. 1. 5. 

Provided, that nothing herein contained ſhall be conſtrued to 
exempt any of the perſons aforeſaid from paying of tithes or 


other parochial duties, or any other duties to the church or 


miniſter ; nor from any proſecution in any eccleſiaſtical court, or 


elſewhere, for the ſame. : 

And i any perſon diſſenting from the church of England as 
aforeſaid, ſhall be choſen or otherwiſe appointed to bear the 
office of high conſtable, or petit conſtable, churchwarden, over- 
ſeer of the poor, or any other parochial or ward office, and fuch 
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perſon Hall 2 to take upon him any of the ſaid offices in 
regard of the oaths, or any other matter or thing required by 
the law to be taken or done in reſpett of ſuch office ; every ſuch 
perſon ſhall and may execute ſuch office or employment by a ſuf 
fictent deputy by him to be provided, that ſhall comply with the 
laws on this behalf. Provided always, the ſaid deputy be 
allowed and approved by ſuch perſon or perſons, in ſuch man- 
ner as ſuch officer or afficers reſpectively ſhould by law have 


been allowed and approved. 


And no perſon diſſenting from the church of England, in 
holy orders or pretended holy orders, or pretending to holy or- 
ders, nor any preacher or teacher of any congregation of diſſent- 
ing proteſtants, that ſhall make and ſubſcribe the declaration 

ereſaid, and take the ſaid oaths at the general or quarter 
effions of the peace to be held for the county town parts or 
diviſion where ſuch perſon lives, and ſhall alſo declare his ap- 
probation of and ſubſcribe the articles of religion mentioned in 
the ſlatute of the 13 Eliz. c. 12. except the 34th, 35th, and 
36th, and theſe words of the 20th article, viz. | the church 
hath power to decree rites or ceremonies, and authority 
in controverſies of faith, and yet] hall be liable to any of 
the pains or penalties of the 17 C. 2. c. 2. nor the penalties 
mentioned in the ſaid aft of the 22 C. 2. c. 1. by reaſon of 
preaching at any exerciſe of religion ; nor to the penalty of 
Iool by the 13 & 14 C. 2. c. 4. for ofaiciating in any con- 
gregation for the exerciſe of religion permitted and allowed by 
this aft, ſ. 8. 

Provided always, that the making and ſubſcribing the ſaid 


_ declaration, and the taking the Pon oaths, and making the de- 


claration of approbation and ſubſcription to the ſaid articles, in 
manner as 12.5 at ſuch general or quarter ſeſſions of the 
peace, ſhall be then and there entred of record in the ſaid court, 
for which 6d ſhall be paid to the clerk of the peace, and na 
mare : provided, that ſuch per ſen ſhall not at any time preach 
in any place, but tuith the doors not lacked barred or bolted as 
* l. 9. 

nd whereas ſome diſſenting proteſtants ſcruple the baptizing 
of infants ; it is enacted, that every perſon in pretended holy 
orders, or pretending to holy orders, or preacher or teacher, 


that ſhall ſubſcribe the aforeſaid articles of religion, except be- 


fore excepted, and alſo except part of the 27th article touch 


ing infant baptiſm, and ſhall take the ſuid oaths, and make 
and ſubſcribe the ſaid declaration, in manner aforeſaid, ſhall 
enjoy all the privileges benefits and advantages which any other 
di ſeuting miniſter as aforeſaid might have or enjoy by virtue of 
tos act. 1, 10. | 
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Aud every teacher or preacher in holy order, or pretandal 
bely orders, that is a minifter preacher or * of a con- 
gregation, that ſhall take the oaths herein require, and make 
= ubſcribe the declaration | nk. yy and alſo ſubſcribe ſuch 
— articles of the church 7 England as are required 
this att in manner aforiſaid, ſhall be thenceforth exempted 
from ſerving on any jury; or from being thoſen or appointed to 
bear the office of churchwarden, overſeer of the poor, or any 
other parochial or ward office, or other office in any hundred of 
any ſhire, city, town, pariſh, diviſion, or wapentake, ſ. 11. 
every juſtice of the peace may at any time require any 
ay that goes to any meeting for exerciſe of religion, to make 
ubſcribe the declaration aforeſaid, and alſo to take the 
452 — s (or declaration of fidelity herein after mentioned, in 
caſe ſuch perſon ſcruples the taking of an oath), and upon re- 
Fuſal thereof, he ſhall commit him to priſon without bail, and 
certify his name to the next ſeſſion, to be held for that place 
where ſuch perſon then reſides ; and if he ſhall there upon a 
ſecond tender r 75 to make and ſubſcribe the declaration afore- 
2 he ſhall be then and there recorded and from thenceforth 
taken for a popiſb recuſant convitt, and incur all the penalties 
of all the | 16k laws. ſ. 12. 

And whereas there are certain other perſons, diſſenters from 
the church © 4 England, who ſcruple the taking of any oath 
« is enacted, that every ſuch perſon ſhall make and ſubſcribe 
the declaration aforeſaid, — alſo a declaration of 75 lality, and 
ſubſcribe a profeſſim of their chriſtian belief. Which decla+ 
rations and ſubſcription ſhall be made and entred H record at 
the general quarter ſeſſions of the peace for the place where 


ſuch perſon reſides. And every ſuch perſon — ſhall make 
and Ac, the the two 3 and pro Non aforeſaid, be- 


ing thereunto required, ſhall be exempted from all the pains 
and penalties of all the aforementioned flatutes made againſt 
popiſb recuſants or proteſiant non-conformiſts, and "_ from the 
penalties of the 5 El. c. 1. and 13 & 14 C. 2. c. 1. con- 
cerning the taking of oaths; and ſhall enjcy all other the be- 
nefits privileges and advantages, under the like limitations 
proviſoes and conditions, which any ether diſſenters ſhould or 
ought to enjoy by virtue of this act. 1. 13. 

And if any perſon ſpall refuſe to take the ſaid oaths, when 
tendred to him, which every juſtice of the peace is hereby im- 
powered to do; ; fuck perſon ſhall not be admitted to make and 


ſubſcribe the twa declarations aforeſaid, tho required thereunto 


either before a juſtice of the peace, or at the ſeſſions before or 


after any conviftion of popiſb recuſancy as aforeſaid, unleſs ſuch 
perſon can, within 40 one 4 after ſuch tender of the de- 
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| clarations to him, produce two ſufficient proteſtant witneſſes to 
ed teſtify upon oath that they Wks him to be a peru. ot: 


A f 

mer, or a certificate under the hands of four proteflants who 
- are conformable to the church of E 71 or ang taken the 
” eaths and ſubſcribed the declaration abovementioned, and ſhall 
by alſo produce a certificate under the hands and feals of fix or 
. more fte men of the congregation to which be liner 


owning him for one of them. 1. 14. 

Provided, that until ſuch certificate under the hands of fix 
of his congregation as aforeſaid be produced, and two proteftant 
witneſſes come to 20 his being a proteſtant diſſenter, or a 
certificate under the hands of four proteſtants as aforeſaid be 
produced; the juſtice ſhall take a recognizante with two ſure- 
ties in the penal ſum of 501 for his producing the ſame; and 
if he cannot give fu ſecurity, ſhall commit him to priſen 
until he hath produced ſuch certificates, or two witneſſes as 
aforeſaid. 1. 15. | 

Provided always, that all the laws made and provided for 
the freguenting of divine ſervice on the lord's day, ſhall be 
fill in force, and executed againſt all perſons that offend againſt 
the ſaid latys, except ſuch perſons come to fome congregation or 
aſſembly of religious worſhip, allowed or permitted by this act. 
J. 16 
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Provided, that nothing in this act ſpall be conſtrued to ex- 
tend, to give any eaſe benefit or aduantage to any papiſt or po- 
piſb recuſant whatſoever ; or to any perſon that ſhall deny in 
his preaching or writing the doctrine of the bleſſed trinity, as 
it is declared in the aforeſaid articles of religion: ſ. 17. 

Provided, that if any perſon ſhall willingly and of purpoſe, 
malictouſly or contemptuouſly come into any cathedral or pariſh 
church, chapel, or other congregation permitted by this att, and 
diſquiet or diſturb the ſame or miſuſe any preacher or teacher; 
he ſhall, upon proof thereof before any juſtice of the peace by 
two witneſſes, find two ſureties to be bound by recegnixance in 
the end mg of 501, and in default of ſuch ſurcties ſhall be - 
committed to priſon till the next ſeſſions ; and upon conviction of 
the ſaid offence at the ſaid Jaſons, ſhall ſuffer the pain and 
penalty of 201 to the king. 1. 18. 

Provided always, that no congregation or aſſembly for reli- 
gious worſhip ſhall be permitted or al/awed by this act, until 
the place of ſuch meeting ſhall be certified to the biſhop of the 
dioceſe, or to the archdeacgn of the archdeacrnry, or to the 
Juſtices F the peace at the general or quarter ſeſſions of the peace 
for the county city or place in which ſuch meeting ſhall be held, 
and regiſtred in the ſaid biſbap's or archdeacon's court reſpec- 
tively, or recorded at the ſaid ſeſſions ; the' regiſter or cler 
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of the peace tubereof reſpeftively, is hereby required to regiſter 
the ſame, and to x 6 certificate thereof to ſuch perſon as ; wi 


demand the ſame : for which there ſhall be no greater fee nor 
reward taken, than the ſum of 6d. ſ. 19. | 


8. 2. Nor any other las er flatute of #his realm made 


againſt papi/ts or popiſb recuſants] Which are ſpecially in- 
ſerted under the title Popery. 


Erxcept the 25 C. 2. c. 2. and the 30 C. 2. |, 2. c. I.] 
Which ſaid ſtatute of the 25 C. 2. c. 2. requires that 
perſons admitted to temporal offices ſhall receive the ſa- 
crament according to the uſage of the church of England, 
and ſubſcribe the declaration againſt tranſubſtantiation. 

And the ſaid ſtatute of the 30 C. 2. ſt. 2. c. 1. diſ- 
ables perſons from ſitting in either houſe of parliament or 
. to court, who mall not ſubſcribe the declaration 
againſt popery therein mentioned. OY 


Shall be conſtrued to extend to any perſon or perſons difſent- 


ing from the church of England, that ſhall take the oaths] 
In the judgment given againſt Larwood, H. 6 W. it 
was declared by the court, that the defendant ſhould at 
firſt have pleaded in bar, that he was a diſſenter from 
the church, and then brought himſelf within the compaſs 
of the act of indulgence ; of which the court cannot take 
any notice, becauſe it is a private act; for before it was 
made, the law did not take any notice of proteflant diſſenters, 
but only of diſſenters from the church in general: be- 
ſides, it is an act which doth not extend to all ſorts of 
proteſtant diſſenters, but only to ſuch who ſhall quality 
themſelves as therein is preſcribed. 4 Mod. 274. 


Diſſenting from the church of England] In the caſe of 
Dr Trebec and Keith, Feb. 12, 1742. Mr Keith, mi- 
niſter of May- fair chapel, which was chapel of eaſe to 
St George's pariſh, Hanover ſquare, of which the plain- 
tiff was rector, being cited into the biſhop of London's 
court, for officiating as a clergyman of the church of 
England, without being licenſed by the biſhop, and hav- 


ing been denounced excommunicate forty days, for con- 


tumacy and contempt of the eccleſiaſtical laws ; upon the 
biſhop's certificate into chancery of this fact, the writ 
de excommunicato capiendo iſſusd. It was moved to =o 
the writ, and one of the ſuggeſtions was, that Mr Keith 
is within the toleration act. But by the lord chancellor 
Hardwicke : The act of toleration was made to protect 
perſons of tender conſciences, and to exempt them — 

penal- 


The ſenſe in this, and in the 7 ſection here the 


Diſſenters. 


penalties z but to extend it to clergymen of the church 
of England, who act contrary to the rules and diſci- 


pline of the church, would introduce the utmoſt con- 


fuſion.— And the exception was over-ruled. 2 Athyns, 
408. 


That ſhall take the oaths] And by the 10 An. e. 2. If 
any perſon diſſenting from the church of England (not in holy 
orders, or pretended holy orders, or pretending to holy orders, 


nor any preacher or teacher of any congregation) who ſhould 


have been intitled to the benefit of the toleration act if he had 
duly taken and ſubſcribed the oaths and declaration or otherwiſe 
qualified himſelf as required by the ſaid act, and ſhall be pro- 
fecuted upon any of the penal ſtatutes from which proteſtant diſ- 


ſenters are exempted by the ſaid att, —ſhall at any time during 


fuch proſecution, take and ſubſcribe the ſaid oaths and declara- 
tion, or being of the people called quakers ſhall make and ſub- 
ſeribe the 1 declaration and alſo the declaration of fidel- 
ity and ſuſcribe the profeſſion of their chriſtian belief according 
to the ſaid act, or before any two juſtices of the peace (wha 
ſhall take and return the ſame to the next quarter ſeſſions to be 
there recorded); ſuch perſon ſhall be intitled to the benefit of 
the ſaid att, as fully as if he had duly qualified himſelf within 
the time preſcribed by the ſaid att, and ſball be thenceforth ex- 
empted and diſcharged from all the penalties and forfeitures 
incurred by force of any of the aforeſaid penal flatutes. 1. 8. 


That ſhall take the oaths of allegiance and ſupremacy, and 
make and ſuſcribe the declaration againſt popery | which oaths 
and declaration are inſerted under the title Darhs, 


For the county or place where ſuch perſon ſhall live] And by 
the 10 An, c. 2. Any preacher or teacher of any congregation 
of diſſenting prote/tants, duly qualified according to the ſaid att, 
ſhall be allmwed to officiate in any congregation, altho the ſame 
be not in the county wherein he was p qualified ; provided that 
the ſaid congregation or place of meeting hath been duly certi- 
fied, and regiſtred or recorded according to the ſaid aft : and 
ſuch preacher or teacher ſhall, if required, produce a certificate 
of bis having ſo qualified himſelf under the hand of the clerk f 
the peace; and ſhall alſo before any juſtice of the peace of the 


county or place where he ſhall officiate, make and ſubſcribe ſuch. 


declaration, and take ſuch oaths as are mentioned in the ſaid at, 
if thereunto required. ſ. q. | 


S. 3. All and every ferſm and perſons ſpall net be liable] 


fame 
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Diſtenters. 


ſame words are repeated, is evident enough ; but it ſeem- 


eth to be ſomewhat inaccurately expreſſed. 


Shall not be liable to any pains, penalties, or forms] 
And the law ſo far favours diſſenters upon the foundation 


of this act, that charitics are permitted to be eſtabliſhed 
for the ſupport of diſſenting miniſters. As in the caſe 
of the Attorney General and Cock, May 4, 1751. Anne 
Partridge by her will deviſed an annuity to the miniſter 
of a baptiſt meeting houſe in the pariſh of Hemel Hemp- 
ſtead, On an information in the name of the attorney 
general to eſtabliſh this 22 it was urged, that the 
act is not merely an act of toleration, but that it reſtores 
the common right of mankind to worſhip God according 
to their own conſcience, and is agreeable to the policy 
of inviting people to come to trade and live here, and to 
the policy of every man's diſpoſing of his own as he pleaſes, 
And the caſe of the Attorney General and Andrews was 
cited, ꝙ March, 1748, wherein copyhold lands, not ſur- 
rendered to the uſe of the will, were deviſed for the 
benefit of quakers; and on a bill, the lord chan- 
cellor eſtabliſhed it. On the other hand it was ar- 
gued, that this court, before it interpoſes for a charity, 
will conſider the nature .of it, and not execute ev 
charity, altho' made on religious principles, In the cals 
of Mendes D' Caſta againſt D' Pays, Dec. 6, 1743, Elias 
D' Pays, a Jew, by his will ordered 12001 to be appro- 
priated for an eſtabliſhment of an aſſembly for the read- 
ing their holy and divinelaw forever : And the'lord chan- 
cellor held it an illegal charity, and ſuch as this court 
would not inforce,-By Sir John Strange, maſter of the 
rolls, for the lord chancellor: This caſe is not now to 
be made a queſtion, Baptiſts gre perſons the legiſlature 
looks upon as well as quakers, In the quakers caſe, the 
court went a great way, not only countenancing it as 
a good charitable uſe, but ſupplying the want of ſur- 
render to the uſe of the will. The Jew caſe was dif- 
ferent: -The lord chancellor held it an illegal charity, 
becauſe it was not for the ſupport or encouragement of 
any denomination, of chriſtians, but for the propagation 
of the Jewiſh law in contradiction to the chriſtian reli- 
gion, which is part of the law and conſtitution of this 
kingdom. 2 Vezey, 273. 
S. 4. Nor ſhall any of the ſaid perſons be proſecuted in any 
ecclef:aſiical court] Ta _ 2 bent e 3 
1 marrie 


Diſſenters: 


married in a conventicle, were afterwards libelled againſt 
in the ſpiritual court, for incontinence and fornication ; 
and upon moving for a prohibition, time was aſſigned to 
ſhew cauſe why it ſhould not go, and the proceedings 
in the eccleſiaſtical court were | ky in the mean time. 
Afterwards it was agreed that a prohibition ſhould be 
granted, and that the plaintiff ſhould declare ; that fo 
upon demurrer, the point might be tried. But what the 
judgment was, 6r whether the cauſe proceeded to trial, 
doth not appear by the report. Lev. 376. Gif. 519. 

But as to this caſe of marriage ; by. the ſtatute of the 26 
G. 2. c. 33. if the ſame ſhall not be celebrated in a church 
or publick chapel (except the parties be quakers); the 
marriage ſhall be void. 


S..8. And ball alſo declare his approbation of, and ſubſcribe 
the articles of religion] So that the act doth not extend to all 
perſons whatſoever, who ſhall think fit to ſtyle themſelves 
1 z but in order to be intitled to the 
benefits thereof, they muſt firſt qualify themſelves as is 
therein directed; that is to ſay, they muſt take the oaths, 
and make the ſubſcriptions requiſite within certain hounds. 
Until this ſhall be done, they are not intitled to any in- 
dulgence by this act. Which obſervation is applicable 
particularly to a ſect that has ſprung up of late years diſ- 
tinguiſhed by. the name of Methodiſts ; which does not 
as yet ſeem to be ſettled to any certain principles. They 
did originally proceed as members of the church of Eng- 
land, profeſſing only a ſtricter purity, and an adherence 
to the genuine doctrines of the church, which they ſup- 
poſed the church it ſelf deſerted, or did not ſufficiently 
inculcate, And this was firſt ſet on foot by clergymen 
of the church of England; no doubt, with a very good 
intention, But, as Solomon ſaith concerning the begin- 
ing of ſtrife, that it is like the letting out of water; ſo 
here the floodgate being opened, it doth not as yet ap- 
— where the inundation will ſtop. If they continue 

o profeſs themſelves ſtill members of the church, and at 


their aſſemblies do perform their religious exerciſes ac- 


cording to the form and manner of the church of England ; 
this act doth not extend unto them, nor do they ſeem to 
need the benefit of it; I mean, as their hearers : But 
thoſe miniſters of the church of England, who take upon 


them to preach in ſuch aſſemblies, will do well to conſi- 


der the force of the 71ſt canon aforcmentioned ; which, 


to prevent the danger and probable factious conſequences 
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| Diſſenters. 


of ſuch clandeſtine aſſemblies, doth for their ſecond of- 
fence in this kind inflict upon them the penalty of ex- 
communication. If they do not proceed in their aſſem- 
blies according to the form and manner of the church of 
England; then both miniſter and people are liable to all 
the penalties of the aforeſaid ſtatutes made againſt con- 
venticles, until they ſhall be qualified by taking the oaths, 
and making the ſubſcriptions, and performing the other 
requiſites, _— to this act: Which being done, it 
is probable they will then fall in at laſt amongſt ſome of 
the other ſects of proteſtant diſſenters. 


S. II. Preacher or teacher of a congregation] And the 
law ſo far takes notice of them that a mandamus will 
iſſue to admit or reſtore them: As in the caſe of X. and 
Barker, H. 2 G. 3. It was moved for a mandamus to be 
directed to the ſuviving truſtees under a deed of releaſe 
made by one Charles Vinſon to John Enty a diſſenting 
miniſter at Plymouth, and other truſtees, ſettling a then 
new built meeting houſe upon the ſaid truſtees, in truſt 
(among other things) to ſuffer the meeting houſe to be 
for the publick worſhip of god, by ſuch-congregation of 
proteſtant diſſenters commonly called preſbyterians, as 
ſhould attend the miniſtry of the ſaid Mr Enty, or ſuch 
other hay” — miniſter as ſhould in his room ſucceſ- 
fively, in all times coming, be by the members in fellow- 
ſhip of the ſaid or ſuch like congregation regularly and 
fairly choſen and appointed to be the minifter, preacher, 
or paſtor, to preach in the ſaid meeting; requiring them 
to admit Chriſtopher Mends to the uſe of the pulpit 
thereof, as paſtor, miniſter, or preacher there; he the 
faid Chriſtopher Mends being duly elected thereto. The 
counſel, on ſhewing cauſe againſt the mandamus, con- 
troverted by affidavits the election of Mends, and endea- 
voured to ſupport the election of Mr Hanmer, whom the 
truſtees had put in poſſeſſion. The mſn of the 
congregation ſeemed to be on the fide of Mends, The 
truſtees eſpouſed Hanmer, and meant to maintain him 
with an high hand. There was no colour for the elec- 
tion of Hanmer ; and that of Mends was liable to ob- 
jections. This conteſt had raiſed great animoſity, eſ- 


pecially in thoſe who were for Hanmer : And as they 


thought their ſtrength lay in throwing obſtacles in the 
way of any (more eſpecially aſpeedy) redreſs, as Hanmer 
was upholden and maintained in poſſeſſion by the truſtees ; 
their counſel with great earneſtneſs argued againſt ma- 

king 
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Dillenters. 

king the rule abſolute for a mandamus, and contended 
that it could not be to admit, when another was in poſ- 
ſefſhon. A mandamus to admit goes no further (they 
faid) than to give a legal poſſeſſion, where otherwiſe the 
party would be without remedy. A mandamus to admit 
is only to give a legal, not an actual poſſeſſion; tho* in 
a mandamus to reſtore, the court will go further, But 
here another perſon (Mr Hanmer) is in poſſeſſion; and 
Mr Mends never has heen ſo, Here is no legal right. 
And this court cannot take notice of truſts, ſo as to 
give relief, upon an equitable title only; nor is this gentle- 
man the Ceſtui qui truſt But, at moſt, his title is only 
equitable.— By lord Mansfield: A mandamus is a 
prerogative writ, to the aid of which the ſubject is in- 
titled, upon a proper caſe previouſly ſhewn to the ſatisfac- 
tion of the court. It was introduced to prevent diſ- 
order from a failure of juſtice; and ought to be uſed 
upon all occaſions, where the law has eſtabliſhed no 
ſpecific remedy, and where in juſtice and good govern- 
ment there ought to be one. Writs of mandamus have 
been granted to admit lecturers, clerks, ſextons, and 
ſcavengers : to reſtore an alderman to precedency, an at- 
torney to practiſe in an inferior court,and the like, Since 
the act of toleration, it ought to be extended to protect 
an endowed paſtor of proteſtant diſſenters, from analogy 
and the reaſon of the thing. The right it ſelf being re- 
cent, there can be no direct ancient precedent : But 
every cafe of a lecturer, preacher, ſchoolmaſter, curate, 
chaplain, is in point. The deed is the foundation or 
endowment of the paſtorſhip. The form of the inſtru- 
ment is neceſſarily by way of truſt: For the meeting 
houſe, and the land upon which it ſtands, could not be 
limited to Enty and his ſucceſſors, Many lectureſhips 
and other offices are endowed by truſt deeds, The right 
to the function is the ſubſtance, and draws after it every 
thing elſe as appurtenant thereto. The power of the 
truſtees is intirely in the nature of an authority to ad- 
mit. 'The uſe of the meeting houſe and pulpit in this 
caſe follows, by neceſſary conſequence, the right to the 
function of miniſter, preacher, or paſtor ; as much as 
the inſignia do the office of a mayor, or the cuſtody of 
The court propoſed 


an iſſue to try, whether Mr Hanmer was or was not 
duly elected; as the cheapeſt and beſt way to put it in. 
The defendants refuſed to have it ſo tried, and their 
counſel argued ſtrenuouſly againſt granting a mandamus. 
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Diſſenters. 
They knew, the election of Hanmer could not be ſup- 
ported upon a trial. The election of Mends ſeemed 
liable to objection as irregular. But if the matter was 
proper for a mandamus, they were aware that in caſe 
neither was elected, the court would iſſue a mandamus to 
proceed to an eleftion; in which caſe, the majority of 
the congregation were inclined to Mends, The truſtees 
therefore obſtinately perſiſted in oppoſing a mandamus 
and refuſing a trial. Lord Mansfield: Every reaſon 
concurs here for granting a mandamus, We have con- 
ſidered the matter fully; and we are all clearly for 
granting it, Here is a function, with emoluments ; 'and 
no ſpecific legal remedy, The right depends upon elec- 
tion ; which intereſts all the voters. The queſtion 
is of a nature to inflame mens paſſions, The refuſal ta 
try the election in a feigned iflue, or proceed to a new 
election, proves a determined purpoſe of violence. Should 
the court deny this remedy, the congregation may be 
tempted to reſiſt force with force. A diſpute, © who 
ſhall preach chriſtian charity,” may raiſe implacable 
feuds and animoſities, in breach of the public peace, to 
the reproach of goverment; and the ſcandal of religion, 
To deny this writ, would be putting proteſtant diſſenters 
and their religious worſhip out of the proteCtion of the 
law. This caſe is intitled to that protection; and can- 
not have it in any other mode, than by granting this 
writ, The defendants have refuſed either to go to a 
new election, or to try it in a feigned iſſue, We were all 
of opinion, when a trial was propoſed to them, that a 
mandamus ought to iſſue, in caſe of refuſal, ——After- 
wards, the parties by agreement came to a new election; 
and a peremptory mandamus was iſſued by conſent of both 
parties. Bur, Mansf 1265. 


S. 11. Shall be exempted from ſerving on any jury] And 
by the 2 G. 3. c. 20. from ſerving in the militia, 


S. 13. Scruple the taking of any oath] And by the 22 G. 
2. c. 46. In all caſes wherein by any act of parliament an 
eath is or ſhall be allowed or required, the folemn affirmation of 
guakers ſhall be all9wed inſtead of ſuch oath, alto no particu- 
lar or expreſs proviſion be made for that purpoſe in ſuch att : 
and if any perſon making ſuch affirmation ſhall be convifted of 
having wilfully falfly and corruptly affirmed or declared a 
thing, which if the ſame had been depoſed upon oath would 
have amounted to wilful and corrupt perjury ; he ſhall fuſfer as 


in caſes of perjury, . 36. Provided 
roviaed, 
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Provided, that. no quaker ſhall by virtue hereof be qualified 


or permitted to give evidence in any criminal caſes, or to ſerve 
'on juries, or to bear any. office of profit in the government. 
. 37. 

Y 7 GC. Robinſon and Sayward, By the court, We 
cannot ground an attachment for non-performance of an 
award on the affirmation of a quaker ; for tho” it be a ſuit 
between party and party, yet it is a criminal proſecution 


within the ſtatutes that in certain caſes do diſpenſe with 


the oaths of quakers. Str. 441. 

T. 8G. A motion was made for exhibiting articles 
of the peace, on the behalf of Elizabeth Collet, a quaker ; 
but the refuſing to ſwear, the court could do nothing 
Str. 527. 

H. 30. 2. Caſtell, widow, againſt Bambridge and 
Corbett. On an appeal-of murder, a quaker's affirmation 
was offered in evidence, and it was inſiſted that this is a 
civil ſuit only, betwixt party and party, in which therefore 
he might be a witneſs: But by Raymond chief juſtice, 
As to this purpoſe, it is a criminal proceeding ; and. he 
cannot be a witneſs, unleſs he be ſworn. Str. 856. 

T. 4 G. 2. X. and Mich. It was denied to read a 
quaker's affirmation, on motion for an information for a 
miſdemeanor. Str. 872. Se: 

H. 18 G. 2. K. againſt Turner and others. A rule to 
ſhew cauſe, why an appointment of overſeers of the poor 
for Cirenceſter ſhould not 'be quaſhed, was ſerved by a 
quaker, and on his affirmation made abſolute ; this not 
being looked on as a criminal proſecution, tho? it is on the 
crown fide, and the rule intitled in the king's name. 
Str. 1219. 

But beſides the quakers, there is another ſect not un- 
like to the quakers in this reſpect, called Moravians, who 
ſcrupling to take an oath have been indulged by the le- 

iſlature in making a ſolemn affirmation inſtead thereof; 
it being enacted by the 22 G. 2. c. 30. (intitled, An act 
for encouraging the people known by the name of Unitas 
fratrum, or United brethren, to ſettle in his majeſty's colo- 
nies in America) that every perſon being a member of the pro- 


. teftant epiſcopal church, tnoton by the name of unitas fratrum, 


or the united brethren, which church was formerly ſettled in 
Moravia and Bohemia, and are now in Pruſſia, Poland, Si- 
leſia, Luſatia, Germany, the United provinces, and alſo 


in his maje/ty's deminions, who ſhall be required on any lawful 


occaſion to take an oath, ſpall in/tead of the uſual form be per- 
mitted to make his ſolemn affirmation, in theſe words, ** 1 
| N + * A. B. 
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« A. B. do declare, in the preſence of almighty god, the 
vwitneſs of the truth of what I ſay”. I bich ſhall be of 
the ſame force and effett in all courts of juſtice and other places 
where by law an oath ſhall be required within the kingdoms of 
Great Britain and Ireland, and within his maje/ly's dominions 
in America, and under the like penalties as fer perjury, as if 
ſuch perſm had taken an oath in the uſual form. But this not 
to qualify ſuch perſon to give evidence in a criminal cauſe, or 
to ſerve on juries.— Aud by the ſaid act, every member of the 
ſaid church or congregation, who ſhall reſide in any of his ma- 
Jeſty's dominions in America, and ſhall be ſummoned there to 
bear arms, ſhall be diſcharged from perſmal ſervice, on paying 
the like rate or aſſeſſment in lieu thereof, as perſons unable by 
reaſon of age, ſex or other infirmity. — And to prevent any 
doubt, whether a perſon pretending to be of ſuch congregation, 


is actually a member thereof; every perſon who ſhall claim any. 


benefit of this act, ſhall at the time of ſuch claim produce a 
certificate ſigned by ſome biſhop. of the ſaid church, or by the 
paſtor of fuch church or congregation who ſhall be neareſt to the 
place where ſuch claim is made: and ſuch perſon proving by 
his affirmation, or by other legal witneſs, that the ſaid certifi- 
cate was duly executed, and alſo affirming that he is actually a 
member of the * church, ſhall be adjudged and deemed ac- 
cordinghy.— And that it may be known whether ſuch biſhops and 
paſtors are of the ſaid church ; the advocate of the ſaid church 
or congregation for the time being, ſhall from time to time lay 
before The commiſſioners for trade and plantations, in or- 
der that the ſame may remain in their office, liſts of all the bi- 
ſhops f the ſaid church appointed by them to grant certificates, 


with their hand writing and uſual ſeal ; and alſo the names, 


| hand writing, and ſeals of the biſhops appaintedby the ſaid bre- 


thren as 7 and the names of ſuch paſtors as ſhall be 
authorized by the ſaid advocate or biſhops to give certificates in 
any of his majeſly's colonies in America. 


Declaration of fidelity, and ſubſcribe a profeſſion of their 
chriſtian = 'The forms of which are inſerted under 
the title x ALhs. | 


Shall enjoy all ather the benefits, privileges, and advantages, 
which any other oat ſhould or ought to enjoy] And the 
rules of their diſcipline ſeem to be allowed, as in the caſe 
of marriages abovementioned, ſo alſo in other particulars : 
As in the caſe of K. and Francis Hart, MH. 3G. 3. On 
an indictment for a libel, The proſecutrix, Miſs Mary 
Jerom, was e ucated among the quakers, at the town of 
Nottingham; her parents, who lived there, being of that 


perſuaſion, 


Diſſenters. 


perſuaſion. There are ſeveral ſeparate congregations of 


uakers in this town; and once a month a general aſ- 
ſembly is held of them all. At theſe monthly meetings, 
they take into conſideration the conduct of ſuch of their 
members, as have not ated conformably to their rules; 
and proceed according to the direction of our Saviour in 
the 18th chapter of St. Matthew, v. 15th, 16th, and 
17th *, which they call their diſcipline. If gentle ad- 


monitions in private have no effect, complaint is. made to 


the monthly meeting; from whence a deputation is for- 
mally ſent, to viſit, and to endeavour to reclaim the party 


_ offending. And if theſe ſteps prove ineffectual, they 


proceed at laſt to a final ſentence of expulſion ; which is 
uſually by ſome inſtrument or paper in wrong drawn 
up for that purpoſe, and openly read at one of the meet- 
ings for publick worſhip. The perſon employed in this 
ſervice is called the clerk of the meeting; and the wri- 
ting by which the ſociety exclude and diſown as their 
member the delinquent, generally ſets forth the cauſe of 
their proceeding, and the fruitleſs care and endeavours 
of the ſociety to reclaim, This has been their general 
practice ſince the toleration act; and at Nottingham, as 
well as in many other places, they continue on this plan 
to this time, The proſecutrix having acted in diſobe- 
dience to their rules, by frequenting — of public di- 
verſions, going into mourning for the death of a relation, 
and doing other things which they eſteem unlawful: the 
method of admonition, and viſitation by deputies, was 
taken by the ſociety; and ſeveral conferences were had; 
but they proving ineffectual, and ſhe abſenting herſelf 
from their meetings, and declaring that ſhe did not look 
upon herſelf as one of their body, the ſociety at laſt (af- 
ter ſeveral fruitleſs attempts to reclaim her for a year and 
a half) proceeded in their uſual way to the ſentence of 
expulſion, in the following words, which were reduced 

| into 


itt a 


LS 


* If thy brether ſhall treſpaſi againſt thee, go and tell him his 


fault between thre and him alone: if be ſhall hear thee, thou haſt 


gained thy brother, 
But if be will not hear thee, then take with thee one or two 
more ; that in the mouth of two or three witneſſes every word may 


be eflabliſhed. 
And if be Pall negle to hear them, tell it unto the church : but 


if be neglect to hear the church, let him be unto thee as an beathen 
man and a publican. | 
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into writing, approved of by the monthly meeting, and 
afterwards read by the defendant Francis Hart, as clerk 
of the meeting, at the cloſe of their meeting for worſhip 
at Nottingham, on Sunday, Sept. 6, 1761. 

«© Whereas Mary Jerom, of this town, was born of 
parents profeſſing the ſame religious principles with us, 
60 —— them educated in our ſociety; but not duly 
t regarding the truth we profeſs, ſhe imbibed erroneous 
& notions contrary to ſcripture doctrine, and in divers 
4 parts of her conduct ated very inconſiſtently with a 
& life of ſelf denial, and of late years moſtly neglected 
meeting for divine worſhip, and when viſited by friends 
appointed by our monthly meeting in love to her foul, 
* and in order to reclaim her from error and bring her 
* to the acknowledgment of truth both in judgment 
« and practice, but rejecting our labour of love, the de- 
<«- clared that ſhe did not look upon herſelf as a member 
« of our ſociety : We therefore hereby declare her not 
* in unity with nor a member of our religious ſociety, 
until by unfeigned repentance the duly acknowledge 
«* ſcripture doctrine, and behave agreeable to our holy 
« profeffion ; which that fhe may, we ſincerely deſire, 
«c * in and by order of our monthly meeting, 
held at Nottingham, the fifth of the eighth month, 
1761. By Francis Hart, clerk.” 

he proſecutrix being acquainted with this proceeding, 
ſent her maid ſervant to the defendant for a copy of this 
ſentence ; who accordingly tranſcribed it, and incloſed it 
in a cover directed to Mes. Mary Jerom; who bein 
thus poſſeſſed of it, annexed it to an affidavit, and — 
to the court of king's bench for an information for a libel, 
But the court rejected the motion, and refuſed to grant a 
rule to ſhew.cauſe. She afterwards, on the 12th of 
March 1762, preferred > bill of indictment againſt the de- 
fendant for a libel, before the grand jury at the aſſizes 
held for the town of Nottingham. hich bill being 
found by them was afterwards removed by certiorari into 
the king's bench. And the defendant Em pleaded 
not guilty, it was tried before Mr. Juſtice Clive, at the 
ſummer aſſizes held for the town of Nottingham, July 
30th 1762. The evidence on the part of the proſecution 
was, the profecutrix, and her ſervant maid who went for 
the paper; and the evidence of the publication of it as a 
libel was, the direction of it to the proſecutrix, and the 
defendant's acknowledgment to the maid that he read it 
at the meeting. The defendant's counſel called no wit- 
neſſes; 


neſſes ; being of opinion, that the quakers, who were the 
only perſons that could give an account of their method 
of proceeding, were diſabled by the ſtatute of p&8 W. 
c. 24. from being witneſſes on a criminal proſecution 
and being reſtrained from arguing that the paper in queſ- 
tion was no libel, by the judge, who ſaid that ſuch a 
queſtion was more proper to be determined by the court 
above, could only inſiſt, that the evidence on the part of 
the proſecution was not ſufficient to maintain the indict- 
ment. The judge left the caſe, with its circumſtances, 
to the jury; but rather recommended it. to them to ac- 
quit the defendant The jury, after — about 
three hours, found the defendant guilty, In the Michael- 
maſs term following, Mr. Cuſt moved the court of king's 
bench for a new trial ; and after ſtating the abovemen- 
tioned facts, and obſerving upon the circumſtances of 
hardſhip which would attend the caſe on a motion in ar- 
reſt of judgment, where no facts could be relied on but 
what appeared in the record, and after a verdict it might 
be preſumed that a malicious intention to defame the pro- 
ſecutrix (which was charged in the indictment) was prov- 
ed, inſiſted that the leaving ſuch a caſe as this to a jury, 
would be enabling a jury to ſet up a judgment (34457 
tion to the legiſlature, and overturn the toleration act, 
and that therefore the verdi& ought to be ſet aſide as a 
verdict againſt law. The court was clearly of opinion, 
that the jury ſhould have been directed to acquit the de- 
fendant z and, as notice of the motion was given, and 
counſel appeared for the proſecution, who did not contra» 
dict the abovementioned facts, the court ſaid they would 
not do ſo much credit to ſuch a proſecution as to grant a 
rule to ſhew cauſe; and they ordered the verdict to be 
ſet aſide, and a new trial to be had, on the firſt mo- 


tion, 


S. 16. Except — perſons come to ſome congregation] But, 
by Holt chief juſtice : If a man be a profeſſed churchman, 
and his conſcience will permit him ſometimes to go to 
meetings inſtead of coming to church, the act of tolera- 
tion ſhall not excuſe him ; for it was not made for ſuch 
ſort of people, Gibſ. 521. 6 Med. 190. 

And by the 5 G. c. 4. If any mayor bailiff or other ma- 
giftrate, ſhall knowingly or wilfully reſort to or be preſent at 
any publick meeting for religious worſhip, other than of the church 
of England, in the gown or other peculiar habit, or at- 
tended with the enſign or enſigns belonging to his office; 

be 


- 
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he ſball, npon conviction by due courſe of law, be diſabled to 


bold ſuch office, and be incapable to bear any publick office or 
employment whatſoever. 


S. 18. Diſquiet or diſturb] And by the 1 G. ſt. 2. c. 
5. If any perſons unlawfully riotouſly and tumultuouſly aſſem- 
bled together, to the diſturbance of the publick peace, ſhall un- 
55 and with force demoliſh or pull down, or begin to de- 
moliſh or pull down any church or chapel, or any building 70 
religious worſhip certified and regiſtred according to the 1 W. 
c. 18. the ſame ſhall be adjudged felony without benefit of 
clergy. ſ. 4. And the hundred ſhall anſwer damages, as in 
caſes of robbery. 1. 6. | 
S. Ig. Place of ſuch meeting ſhall be certified] M. 8 IV. 
Green and others againſt Pope. Green and fifteen others 
bring an action upon the caſe, in the court of common 
pleas, againſt the defendant, for having made a falſe 
return to a mandamus to him directed. The plaintiffs 
in their declaration ſhew the act of the 1 W. c. 18. which 
exempts proteſtant diſſenters from- the penalties of divers 
former acts, if they take the oaths and ſubſcribe the de- 
claration there mentioned; that by the ſame it is enacted, 
that no meeting by proteſtant diſſenters ' for religious wor- 
ſhip ſhall be allowed, until the place for the meeting be 
certified unto the biſhop of the dioceſe, or the archdeacon, 
or to the quarter ſeſſions, and regiſtred or recorded there 
reſpectively; and the plaintiffs ſhew, that they were 
proteſtant diſſenters, and had taken the oaths and ſub- 


ſeribed the declaration according to the act; and that in 


the pariſh of Hindley at a town called D. within the dio- 
ceſe of Cheſter, the plaintiffs had appointed a place call- 
ed The chapel for their religious worſhip, and that _ 
had authority ſo to do: that Green one of the plaintifts 
made a certificate of their appointment of this place to 
the biſhop of Cheſter, and delivered it to Pope the de- 
fendant, being regiſter to the biſhop, to regiſter it as he 
ought ; that the defendant Pope refuſed to regiſter it; 
upon which the plaintiffs were driven to ſue a mandamus 
out of the king's bench, directed to the defendant, com- 
manding him to regiſter the certificate; but that the de- 
ſendant notwithſtanding did not regiſter it, but made re- 
turn to the mandamus, that Hindley was an ancient po- 
pulous village, diſtant one mile from the pariſh church, 
and for theſe forty years laſt paſt this place called The 
chapel had been and yet is a chapel of eaſe, and endowed 
with 501a year, and had a miniſter appointed to officiate, 

: and 


Diſſenters. 


and that there were ſeveral places within the pariſh al- 
ready appointed for diſſenters for religious worſhip ; all 
which return the plaintiffs aver to be falſe ; and for this 
falſe return they bring this action. The defendant pleads, 
that the return to the mandamus was true, and avers every 
particular of the return, The plaintiffs demur. And it 
was reſolved by the court, that this plea was bad, becauſe 
it amounts but to the general iſſue, it being all matter of 
fact, and having no intermixture of law, Then it was 
urged for the detendant, that judgment ought to be given 
for him, 1. Becauſe it is faid in the declaration, that the 
plaintiffs appointed the place, but the act gives no direc- 
tion, who ſhall have authority to appoint the place, and 
therefore it ought rather to be done by the preacher, or 
otherwiſe with the conſent of the whole meeting. 2. 
They have no authority to appoint a chapel ; but this 
place in the declaration they call a chapel. - But to this 
the court anſwered, that a field or tavern may. be called a 
chapel. 3. They ſhould have ſhewn, by whom this ap- 
pointment was made, as by the diſſenters inhabitants 
within ſuch a diſtrict ; but it is ſo general here, that it 
may be by all the diſſenters in England. Then if it is 
no good appointment, the whole will fail; for then there 
will be no certificate; if no certificate, no regiſtring; if 
no cauſe to regiſter, the refuſal was no ground for a man» 
damus ; if no mandamus, then there could be no falſe 
return. 4. It is ſaid that the certificate was made by 
Green alone ; but the act gives no authority to any one 
in particular to make it. But by Treby chief juſtice, the 
act being general, any of them may well certify. 5, 
The mandamus in this caſe was not grantable,, for there 
was here no diſturbance of a freehold, nor office of truſt, 
but a thing merely eccleſiaſtical : and if a man hath a ſeat 
in a church, and is hindred of the enjoyment, no manda- 
mus lies; and as to the plaintiffs, this was in nature of 
a church, But to all theſe objections the court gave one 
general anſwer, that this action was brought for the falſe 
return to the mandamus, and therefore all the reſt is but 
inducement : And therefore whether a mandamus will lie 
or not, is not now before the court, but it muſt be taken 
for granted, that a mandamus was iſſued, and the defen- 
dant made a falſe return, The principal point therefore 
of the caſe was, whether the plaintiffs can join in this 
action, or not? And this was ſeveral times argued at the 
bar. And the defendant's counſel argued that they could 
not; becauſe that where perſons are jointly intitled to 
the 
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the action, they may all join in it, ſince the damages 
which were the foundation of it were joint, but where 
perſons are ſeverally damniſied, as in treſpaſs or the like, 
there they cannot join. But it was adjudged by the 
whole court -upon great deliberation, -that the plaintiff 
might well join, for the damages in this caſe were joint; 
ſor they all jointly ſue a mandamus, they all jointly pro- 
ſecuted, the c were all joint, and theſe are the da- 
m the plaintiffs ſue to recover; and by Treby chief 
juſtice, if the attorney ſues the plaintiffs for the char 

of the ſuit of the mandamus, he muſt ſue them jointly, 
and the ſurvivors are liable: And tho' it was objected, that 
the plaintiffs had no need to join in the ſuit of the man- 
damus 3 yet the court anſwered, fince they might have 
done it, the c will ſurvive. And they relied prin- 
Cipally upon a caſe adjudged in this court, M. 4% 
where the two churchwardens of Chelſea church, being 
eleted by the pariſh by cuſtom, went to Dr Brampſton 
the official, to be ſworn ; Dr Bram refuſed to admi- 
niſter the oath to them; upon which they ſued a manda- 
mus directed to Dr Brampſton, to command him to ad- 
miniſter the oaths ; upon which he returned, that the 
cuſtom was, that the miniſter ſhould name one-chureh- 
warden and that the - pariſh ſhould chuſe the other; that 
becauſe the pariſh had elected two, he did not know 
which of them be ought to admit ; th — an 
action upon the eaſe jointly againſt Dr. Brampſton for 
this falſe return; and exception was taken, that the da- 
mages were ſeveral, and the profits of the offices ſeveral ; 
but to this it was anſwered, that the action was not 
brought to recover damages for the profits of the office, 
for the office had no profits ; but it was brought to re- 
cover the damages and charges expended in — ſuit of 
the mandamus; and for this reaſon it was adjudged, 
that they might well join: which does not differ from 


the principal caſe. But to make a diſtinction between 


theſe two cafes, it was objected, that the churchwardens 
might-well join; becauſe they are a corporation in judg- 
ment of law, and may ſuc for goods of the pariſh which 
are taken out of their poſſeſſion, or may have treſpaſs or 
appeal of robbery for the goods of the pariſh ; which 
diſtinguiſhes them from this caſe, which was of com- 
mon perfons. But to this the court anſwered, that 
churchwardens are not a corporation, till they are ad- 
mitted ; but this mandamus was ſued, to procure admit- 
tance, and conſequently then they were not a corpora- 
tion. And by the court, this action is not brought, only 
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to recover damages, but alſo to have a peremptory man- 
damus, in which all ought to join. For one of them 
cannot have a peremptory mandamus, where ſixteen join- 
ed in the principal mandatnus ; for the peremptory man- 
damus muſt purſue the principal. And for theſe rea- 
ſons all the court were of opinion, that the plaintiffs 
might well join. And therefore judgment was given for 
the plaintiffs, Afterwards the plaintiffs moved the court 
of king's bench for a peremptory mandamus, But 
the court of king's dench denied to grant it; be- 
cauſe the peremptory mandamus ſays, that the return is 
falſe as it appeareth unte us by the record, which cannot be ſaid 
here ; for the king's bench cannot take judicial notice of 
the record of the common pleas, unleſs it come before 
them by courſe of law and therefore the action for the 
falſe return ſhould have been brought in the king's 
bench, where the falſe return is, if the party deſigned to 
have a peremptory mandamus, L. Raym. 125. 


By the 10 An. c. 7. 19 C. 2. c. 38. and 21 G. 2. 
c. 34. for regulating epiſcopal meeting houſes it Scotland ; 
no letters of orders of any paſtor or miniſter of any epii- 
copal meeting or congregation in Scatland, ſhall be deemed 
ſufficient, but ſuch as have been given by ſome biſhop of 
England or Ireland ; and ſuch paſtor, as often as he ſhall 
officiate in any ſuch epiſcopal meeting houſe or congre- 

ation, ſhall at ſome time during the divine ſervice pray 
for the king by name, and for the royal family, in the 
ſame form of words as they ſhall be directed by lawful 


authority to be prayed for, in the prayers for the royal 


family, contained in the liturgy of the church of Zrgland. 


Diltribution. 


HE diftribution of inteſtates effects, is treated of 
under the title Mills. 


Divine Service. See Publick woꝛzſhip. 
Divorce. See Marriage. 


Doctoꝛs commons. 


OCT ORS Commons is the college of civilians 
in London, which was purchaſed by Dr Harvey, 
ean of the arches, for the profeſſors of the civil law, 
Here commonly reſide the judge of the arches court of 
Canterbury, the judge of the admiralty, and the judge of 
the prerogative court of Canterbury, with divers other 
eminent civilians ; who there living (for diet and lodg- 
ing) in a collegiate manner, and commoning together, it 
is known by the name of doors commons. It was 
burnt down in the fire of London, and rebuilt at the 
charge of the profeſſion, Chamber. preſent State. 


Donatio cauſa moꝛtis. 


FY Onatio cauſa mortis, is a gift in prof; of death; 
where a perſon moved with the conſideration of his 
mortality, doth give and deliver ſomething to another, to 
be his in caſe the giver die, but if he lives he is to have 
it again. Law of Teft. 179. | 
hich is treated of more at large under the title 


Wills, 


Donative. 


chapel, or vicarage, which is in the free gift or 


Donitive, what, I. A Donative is a ſpiritual preferment, be it church, 


Original of do» 
natives, 


collation of the patron, without making any preſentation 
to the biſhop ; and without admiſſion, inſtitution, or in- 
duction by any mandate from the biſhop or other; but 
the donee may by the patron, or by any other au- 
thorized by the patron, be put into poſleſſion. Deg. p. 1. 

e. 13. 
yy And this right in the donor (together with the ex- 
emption of the church from eccleſiaſtical juriſdiction) 
ſcemeth 
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ſeemeth to have come from the conſent of the biſhop in 


ſoine particular caſes ; as when the lord of a manor in a 
reat pariſh, having his tenants about him at a remote 
Siſtance from the pariſh chuch, did offer to build and 
endow a church there, provided that it ſhould belong in- 
tirely to him and his tamily, to put in ſuch perſons as they 
ſhould think fit, if they were in holy orders. It is * 
poſſible, that the biſhops at that time, to encourage ſuc 
a work, might permit them to enjoy this liberty ; which 
being continued time out of mind, is turned into a pre- 
ſcription. And they are to begiſtinguiſhed from thoſe called 
ſine-cures, and exempt juriſdictions z for ſine-cures in 
truth are benetices preſentable ; but by means of vicar- 
ages endowed in the ſame places, the perſons who enjoy 
them have by long cuſtom been excuſed from reſidence : 
and exempt juriſdictions are not ſo called, becauſe they 
are under no ordinary; but becauſe they are not under 
the ordinary of the dioceſe, but have one of their own ; 
and are therefore called peculiars. 1 Still. 335. | 
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3. There is not any one parlicular ſort of eccleſiaſti- gf what kind of 
cal preferments, that are peculiarly ſaid to be donatives ; denefices or dig - 


for ſome of all ſorts may be donative, as well as preſen- 
tative, or elective. For biſhopricks were donative in 
England, after the conqueſt, until the time of king John. 
So a prebend may be donative, as at Windſor and Weſt- 
minſter, in the chapels of the king, where the prebend 
being void, it is ſaid that the king ſhall make collation 
of his clerk by patent, and by force thereof he ſhall take 
— without any inſtitution or induction. Alſo a 

nefice with cure of ſouls may be a donative ; as the rec- 
tory of Briery or Burien in Cornwall: and ſo the church 
of the tower of London is a cure of ſouls, and the king's 
donative. J/atf. c. 15. 

Yet ſome of theſe inſtances, and other ſuch like, may 
be ſaid to reſemble donations, rather than to be donations, 
properly ſo called; ſuch as the grant of the king to pre- 

ends without inſtitution ; ſo alſo, the collation of a bi- 
_ without preſentation: and the nomination to perpe- 
tual curacies, which is without either preſentation intti- 
tution or induction. For theſe differ from donatives pro- 
perly ſo called, which are given and fully poſſeſſed by the 
ſole donation of the patron in writing; inaſmuch as col- 
lations and royal grants are to be followed by induCtion 
and inſtalment z and perſons nominated to.curacies are to 
be authorized by a licence from the bilhop, before they 
enn legally officiate, Whereas pulicfion by donation is 

Vor. il. O nat 


nities. 


Form of a Cona» 
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not ſubject to any of theſe conſequents, but receives iti 
full eſſence and effect from the ſingle act and ſole authority 
of the donor as aforeſaid, Math. c. 15. 

4. By the ſeveral ſtamp acts ; for every ſheet or piece 
of vellum or parchment, or ſheet of paper, upon which 
any donation which ſhall paſs the great ſeal of England, 
or upon which any donation to be made by any patron 
whatſoeyer, of or to any benefice, dignity, or eccleſiaſti. 
cal promotion, ſhall be ingroſſed or written, ſhall be paid 
a double forty ſhilling ſtamp * Provided, that ſuch 
benefice, dignity, or promotion be of the yearly value 
of 101, or above in the king's books, 

If under that, it ſeemeth that the ſame ſhall be upon a 
treble 5 s ſtamp, 

5. The form of a donation may be thus: “ To all to 
« whom theſe preſents ſhall come. Know, ye, that [ 
A. B. of = in the county of eſquire, 
* have given and granted, and by theſe preſents do give 
« and grant, to my beloved in Chriſt C. D. clerk, the 
office or place of curate” [or as the caſe ſhall be] 
„aof the chapel of in the county of now 
% lawfully vacant, and to my donation and free diſpoſi- 
tion in full right belonging, and by theſe preſents do 
* make conſtitute and appoint him the ſaid C. D. curate 
* of the ſaid chapel; to have, hold, and enjoy the ſaid 
% office or place of curate in the chapel aforeſaid to him 
« the ſaid C. D. during his natural life, with all and 
= wy the ſalaries ſtipends rights and appurtenances to 
« the {ame office or place of curate aforeſaid in — oy 
« belonging or appertaining, as fully freely and perfectly, 
* and inas ample manner and form, as any other hath or 
„ ought to have held and enjoyed the ſame, In witneſs 
« whereof I haye hereunto ſet my hand and ſeal, the 
* day of in the year of our lord 
Ecton 459. 

Or thus: * To all to whom theſe preſents ſhall come, 
% A. B. of in the county of — eſquire, 
lord of the manor of in the county of 
«* ſendeth greeting, Whereas the chapel o in the 
„count aforeſaid is now vacant, and to my donation 
in full right belongeth ; know ye, that I the aforeſaid 
% A. B. have given and granted to my beloved in Chriſt 
„C. D. clerk, the aforeſaid chapel of =<=— with all 
Hits rights and appurtenances, and by the tenor of theſe 
„ preſents do induct him the (aid C. D. into corporal 
poſleſſion 


Donative. 


« poſſeſſion of the ſaid chapel, with all its appurtenances, 
« fn itneſs whereof, .“ Eton 467. 


6. The grant of a donative being once made, creates a EGA of a dona« 
as inftitution and induction: des. 


right as full and Jaſti 
that is, a right not to be taken away, but by the reſig- 
nation or deprivation of the donee ; the reſignation to be 
made to the donor, and the deprivation to be made by 
the donor likewiſe ; both the church and the clerk being 
exempt from ordinary Juriſdition, To this purpaſe it is, 
what we find in the reports of Sir John Davis, that a do- 
native cannot be granted for years or at will only, be- 
cauſe this great inconvenience would follow, that the free- 
hold might be in perpetual abeyance; which is an incon- 
venience that the law will not ſuffer. Gi 819. 
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7. Altha' a clerk upon whom a donative is beſtowed, How far the 


doth not gain paſſetſion'by preſentation, inſtitution, and 8 


clerky promoted. 


induction; yet he is obliged, in order to preſerve and 
maintain his poſſeſſion, to be qualihed and to qualify him- 
ſelf in many things, as others do who are preſented in- 
ſtituted and inducted : as, 

(1) He muſt be a prieft ; without which, by the 13 & 
14 C. 2. c. 4. / 14. no perſon ſhall be admitted to any 
eccleſiaſtical promotion. 

(2) He muſt take the oaths of allegiance and ſupre- 

macy, before he takes the donation ; and this he muſt do 
before ſuch perſon who'hath authority to admit him there- 
57 that is, his patron; by the 1 El. c. 1. and 1 77; «. 
8. / 5. 
(3) And if the donative be a benefice with cure, he 
that takes it ought firſt to ſubſcribe the thirty nine arti- 
cles in the preſence of the ordinary (by the 13 El. c. 13.) 
which Dr Watson ſuppoſeth muſt be — K of the 
ordinary of the dioceſe, and not of his patron; altho” 
the patron huth the power of viſiting and correcting him, 
and not the ordinary of the dioceſe. Matſ. c. 15. 

4) He muſt alſo, before his admiſſion to be incumbent 
or have poſſeſſion of his donative, ſubſcribe before the 
archbiſhop, biſhop, or ordinary of the dioceſe (or their 
vicar general, chancellor, or commiſlary reſpectively) the 


declaration of conformity to the liturgy of the church of 
England as by law eſtabliſhed. And if the donative hath 


a pariſh church belonging to it; he muſt have a certificate 
under the hand and ſeal of the perſon before whom he 


ſubſcribed, to be road by him in ſuch church afterwards, | 


13814 C. 2,64. 15 C. 2. c. 6. / 5. 
| 154. 1 | (5) And 


: 2 
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any actual poſſeſſion whatſoever, 


Donative. 

(5) And he ought to read the morning and evening 
rayers to his church or chapel, within two months aftex 
fie all be in the actual poſſeſſion of his donative, or in 
caſe of impediment (to be allowed of by the ordinary) 
then within one month after ſuch impediment — 
together with the form of giving aſſent and conſent there- 

unto: the 130 14 C. 2. , 4. 

(6) He muſt alſo within two months (or at the time 
when he reads the morning and evening prayers as afare- 
ſaid) read and aſſent to the thirty nine articles, if it be 
a place with cure: for altho' it is ſaid in the ſtatute of 
the 13 Eliz. c. 12. /. 2. that this is to be done in two 
— after induction; yet when the having cure of ſouls 
is the foundation of reading and aſſenting, wherever there 
is cure of ſouls, the induction may be well interpreted of 
13 El. c. 12. 23 G. 2. 
c 28, Wat. c. 15, 

(7) He muſt within three months after ſubſcription of 
the declaration aforeſaid, within his pariſh church as 
aforeſaid, read the ordinary's certificate of his ſubſcrip- 


tion, and again make the ſame declaration; by the 13 & 


Nonative within 
the Natutes of 
fimony and plu- 
rality. 


Lapſe, 


14 C. 2. c. 4. 

8) And finally, within fix months he muſt take the 
oaths of allegiance, ſupremacy, and abjuration; in one 
of the courts at Weſtminſter, or at the general or quar- 
ter ſeſſions. 1 C. ft, 2.6, 13. 9 C. 2. c. 26. 

Sq Donatives are within the ſtatute againſt ſimony, 
g. p. 1. c. 13. 
And where they have cure of ſouls, they are likewiſe 
within the ſtatute againſt pluralities. Deg. p. 1. c. 13, 
9. If the patron of a donative do not nominate a clerk, 
there can be no lapſe thereof, unleſs it be ſo ſpecially 
provided for in the foundation : but the biſhop may com- 
pel him to do it by ſpiritual cenſures, 1 . 344. Gid/, 


5% But if it is augmented by queen Anne's bounty (as will 


— — — 
rom the or * 


* ry '+Jjurlldifio 


appear afterwards) it will lapſe in like manner as pre- 

ſentative livings. a 
10, Lord Coke ſays, if the king doth found a church, 
hoſpital, or free chapel donative, he may exempt the 
me from ordinary juriſdiction, and his chancellor ſhall 
vilit the ſame, ea, if he do found the ſame, without 
any ſpecial exemption ; the ordinary is not, but the king's 
chancellor to viſit it. And as the king may create * 
atives exempt from the viſitation of the ordinary; ſo 
may by his charter licenſe any ſubject to found — g 
chure 


Donative. | 


church or chapel, and to ordain that it ſhall be donative 
and not preſentative, und to be viſited by the founder and 
not by the ordinary, And thus began donatives in Eng- 
land (he ſays), whereof common perſons were patrons. 


x 705 . ** | 

ut the Regiſter ſuppoſeth a royal fouridation, and 
not a mere royal licence z and that it muſt be proved to 
be ancient too : and therefore a new licence will not come 
up to the Regiſter, 1 Still, 335. 

However it is certain, that the ordinary cannot viſit a 
donative, but the patron muſt viſit the ſame, by commiſ- 
ſioners to be appoiiſted by him. 1 /. 344. 

And by conſequence a donative is freed from procura- 
tions. Deg. p. 1. c. 13. And the incumbent is ex- 
empted (Dr Gik/on ſays) from attendance at viſitations. 
Gibſon. 819. 

Ng * ſaid, that if the biſhop ſhall take upon him 
to viſit a donative, and deprive the incumbent, he runs 
himſelf into the danger of a premunire. Deg. p. f. c. 13. 

And in ſuch caſe was Barlow, biſhop of Bath, in the 
time of king Edward the ſixth ; and was forced to get a 
pardon, for having deprived the dean of Wells, which 
was a donative by letters patents from the king. 3 «ff. 
122. 

But altho' the ordinary hath not power as to the place, 
ſo as to regulate ſeats in that church, or the like; yet he 
hath power as to the parſon, if he committeth any miſ- 
demeanor, to proceed againſt him by ſpiritual cenſures. 
As in the caſe of Colefatt and Newcomb, M. 4 An. A 
miniſter of a dohative was ſued in the eccleſiaſtial court, 
for that, when he read prayers, he did not read the 
whole ſervice, but left out what parts of it he thought 
fit ; and for preaching without licence, And it was 
moved for a prohibition, upon a ſuggeſtion that the 
Church was a . and argued, that donatives were 
exempt from the juriſdiction of the ordinary, and that it 
was a 7 thing, and the biſhop could not viſit it; and 
that if the incumbent was guilty of hereſy, the ordinar 
could not meddle with him, for the parſon was privilege 
in reſpeR to the place; but the patron might by com- 
miſſion examine the matter, and upon cauſe deprive him, 
But Powell juſtice, in the abſence of Holt chief juſtices 
took the difference, where the ſuit in the eccleſiaſtical 
court is in order to deprivation, and where only for re- 
formation of manners; in the former caſe the court will 
prohibit, but not in the latter: and therefore if in this 


Q 3 caſd 


Dottative. 
caſe the ſpiritual court proceeded to deprivation, the court 
would prohibit them, but not till then. He faid, he had 

known prohibitions denied frequently, to ſuits againſt 

parſons of donatives for fnarrying without licence. And 

the reporter ſays, Mr Mead and Mr Salkeld' both told 
him, that they had known the chief juſtice Holt take the 

ſame diſtinction; that the parſon of a donative was liable 
to the eccleſiaſtical juriſdiction, as he Was à member of 
the eccleſiaſtical body, for perſonal offences, tho' for 
matters relating to the thutch he was exetnpt ; and there- 
fore the ſpiritual court could not deprive him: but for 
drunkenneſs, or preathihg hereſy, they might cenſure him. 
And this (ſaith the feporter) ſeemeth to. be the better 
opinion. L. Raym. 1 10. 

So in the caſe of churchwartens, Af. 13 C. Cue and 
Richardſon. On a libel in the eccleſiaſtica} court for not 
taking upon him the office of chapel-warden ; the de- 
fendant pleaded, that it was a donative, ant thereupon 
moved for a prohibition, And _ debate, the ſame was 
denied z the whole court being of opinion, that tho' there 
was a difference as to the incumbent, yet as to the pa- 
riſh officers there was none; for they are the officers of 
the pariſh, and not of the patron of the donative, Str, 


15. 

b And as to donatives augmented by the governors of 
queen Anne's bounty, it is enacted by the 1 G. ſt. 2. c. 
10. as followeth ; vas the lute queen Anne's bounty to 
the poor clergy was intended to extend not only to parſins and 
 vicars wha come in by preſentation or collation, inflitution, and 
induction z but likewiſe to ſuch miniflers who come in by dona- 
tion, or are only 4% preachers or curatet, moſt of which 
are not corporations, nor 

are incapable of taking a grant or conveyance of ſuch perpetual 
augmentation as is intended by the ſaid bounty; and in many 
places it would be in the power of the dauor, + rr 
perſon, or vicar, to withdraw the allowance which was be- 
fore paid to the curate or minifler ſerving the cure; or in caſe 
of a chapelry, the incumbent of the mother church might refuſe 
to employ a curate, and officiate there himſelf and take the be- 
nefit of the augmentation, whereby the maintenance of the curate 
would be oft inſtead of being augmented ; it it therefore 
enacted, that all ſuch churches curacies or chapels, which ſhall 
be augmented by the governors of the ſaid bounty ſhall be from 
tbenceforth perpetual cures and benefices, and the miniſters 
duly nominated and licenſed thereunto fhall be in law bodies po- 
kick and corporate and have perpetual ſucceſſion, and be - 


ave a legal fucceſſron, and therefore 


Donative. 


pable to take in — perpeturty 3 and the impropriators or patrons 
of any augmente 


of ches or donati ves, and the rectors and 

vicars of the mother churches whereunto Fry augmented curacy 

or chapel doth appertain, ſhall be excluded from receiving 

profit by ſuch augmentation, and ſhall pay to the miniſters 
ciating ſuch annual and other penſions 222 which 
ancient cuſtom or otherwiſe, of right, and not of bounty, 

they were before obliged to pay. ſ. 4. 

And for continuing the ſucceſſion in ſuch augmented cures, 
hereby made wal cures an benefices, and that the ſame 
may be duly conſtantly ſerved ; if they ſhall be ſuffered to 
remain void for fix months, they ſhall lapſe in like manner as 

entative ing. 1; 6, 7 

And all ſuch dinativet, which at the time of their augment- 
ation are exempt from all eccleſiaſtical juriſdittion, Pall ly ſuch 
augmentation become ſubjett to the viſitation and juriſdiction of 
the biſhop of the dioceſe wherein ſuth donative is. I. 14. 

Provided, that ne donative ſhall be augmented without the 
conſent of the patron in writing under his hand and ſeal. ſ. 1 5, 

11. In the caſe of Repington againſt the Governors of 


advowſon of a donat 
comes void z then he dies, the church being {till void, 
By his will he made the plaintiff executor, who brought 
a quare impedit, ſuppoſing himſelf intitled to this turn, 
As an executor is in the caſe of a preſentative benefice, Af- 
ter two arguments in the court of common pleas, the 
whole court was clearly of opinion, that the right of 
donation deſcended to the heir at law ; and that the exe- 
cutor had no title, which he would have had, if it had 
been a preſentative benefice, 2 Wilſon, 150. 
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Goes to the 


Tamworth ſchool, E. 3 ; A perſon being ſeiſed of the and not to 
ve, the church in his life time be- eu. 


hele, 


the 


12. It was (aid in the caſe of Spratt and Nicholſon, How far of tome 
that if iſſue be joined, whether donative or preſentative, poral cognizance, 


it ſhall be tried by a jury at the common law; and elſe- 
where it is ſaid, that if the patron of a donative being 
diſturbed in collating, recover by quare impedit, the 
writ ſhall be directed to the therif? to put the clerk in 
poſſeſſion. Gib/. 820, 

For if the patron of a donative is diſturbed in collating 
his clerk, he may have a quare impedit againſt the biſhop 
and the difturber ; but the declaration in ſuch a caſe muſt 
be ſpecial, Deg. p. 1. c. 13. | 

And a mandamus will lie, to admit or reſtore the do- 
nee. Burrow, Mansf. 1043. 


13. Lord Coke ſays, if the patron of a donative doth How extinguiſh 


once preſent to the ordinary, and his clerk is admitted e. 


O 4 and 
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and inſtituted, it is now become preſentable, and never 
ſhall be a donative after. But a preſentation to ſuch a 
donative by a ſtranger, and admiſſion and inſtitution 
thereupon, is merely void. 1 %. 344. 

But in the caſe of Ladd and Widdew:, MA. 1 An. Upon 


motion for a new trial in a quare impedit, wherein the 


point in iſſue was, whether the church was donative or 


 preſentative, evidence was pleaded of ſeveral preſenta- 
tions: And the court, viz, Holt chief juſtice and Powell 
| war held, that tho' a preſentation might deſtroy an 


mpropriation, yet it could not deſtroy a donative ; becauſe 
the creation thereof was * letters patent, whereby land 
is ſettled to the parſon and his ſueceſlors, and he to come 


in by donation, 2 Salk. 541. 
Door into the churchyard, Sce Church. 


* 
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Double quarrel. 


Uplex querela (double guerele or complaint, called 
improperly done quarrel) is a complaint made by 


any clerk or other, to the archbiſhop of the province 


againſt any inferior ordinary, for delaying juſtice in any 
cauſe eccleſiaſtical, as to give ſentence, or to inſtitute a 
clerk preſented, or ſuch like, The effect of which is, 
that the archbiſhop, taking knowledge of ſuch delay, di- 
rects his letters under his authentick ſeal to all and ſin- 
gular clerks of his province, — commanding and 
giving authority ta them and every of them, to admoniſh 
the ſaid ordinary within a certain time (as for inſtance 
nine or fifteen days) to do the juſtice required; or other- 
wiſe to cite him to appear before him or his official at a 


day in the ſaid letters prefixed, and there to alledge the 


eauſe of his delay; and laſtly, to intimate to the ſaid 


ordinary, that if he performs not the thing injoined, nor 


appears at the day aſſigned, he will proced to do juſtice 


in the premiſſes. And it ſeems to be called a double 


querele, becaufe it is moſt commonly made both againſt 


the judge, and againſt the party at whoſe requeſt juſtice 
is delayed by the faid judge. Terms of the L. Clarke, 
Tit. 84, 85, 86. 


The proceſs, form, and manner of trial in which ſuit, 


Omnkennels. 


EE is treated of under the title Benefice. 


following of their work ſhall ” there ; and other than 


for want of ſufficient diſtreſs, the party to be committed 
to the common gaol, till the ſaid penalty be truly paid. 


Dꝛunkennels. 


F any offend their brethren by drunken - Drunkennef) by 
neſs ; the churchwardens or queſtmen e cannon law, 
and ſidemen in their next preſentment to their ordinartes, 

ſhall preſent the ſame, that they may be puniſhed by the 

ſeverity of the laws, according to their deſerts : and ſuch 

notorious offenders ſhall not be admitted to the holy com- 

— — 11. be 1 1 7 TY. 

2. the 1 }J.C. 0. 4.0. LY 21 }.C, 7,and 1e. e. + Penalty of fuf« 
If any 2 Viaualler, or alehouſe ai or _ ferin e 
keeper or ſeller of wine, keeping an inn or victualling houſe, be fatute laws 
ſhall permit any peron to continue drinking or tipling 
therein; (other than ſuch as be invited by any traveller, 
and ſhall accompany him only during his neceſſary abode 
there; and other than labouring and handicraftmen in 
market towns, upon the uſual working days, for one 
hour at dinner time, to take their diet in an alehouſe; 
and other than labourers and workmen, which for the 


1. Can 109. 


for urgent and neceſſary occaſions to be allowed by two 
juſtices of the peace z) he ſhall forfeit 10s to the poor: 
the ſame offence being viewed by the mayor or a juſtice 
of the peace, or proved before them by one witneſs, or 
confeſſion of the party; and after ſuch confeſſion, the 
oath of the party ſo confeſſing ſhall be taken againſt 
any other offending at the ſame time. 

And he ſhall alſo be diſabled from keeping any ſuch 
alchouſe for the ſpace of three years. 

The ſaid penalty to be levied by the conſtables or 
churchwardens by Liftreſs and for default of ſatisfaction 
within ſix days, the ſame to be appraiſed and ſold : and 


And if the conſtables or churchwardens do neglect their 
duty in levying, of do not levy the ſame ; or in default 
of diſtreſs, do neglect to certify ſuch default, for 20 days; 
they ſhall forfeit reſpectively 40s. to the poor, by diſtreſs, 
by warrant of ſuch juſtice or mayor ; and if not paid in 
ſix days, the diſtreſs to be appraiſed and ſold ; and for 
want of ſufficient diſtreſs, to be committed to the com- 


mon gaol until the ſaid penalty be truly paid. 
2 Provided, 
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the ſaid offence. 


2unkenneſs. 


Provided, that the correction and puniſhment of ſuch 
ns ſhall offend herein within the two univerſities, ſhall 
be miniſtred in this behalf by the governors, magiſtrates, 
juſtices of the peace, or other principal officers thereof, to 


whom in other caſes the adminiſtration of juſtice and cor- 


rection and puniſhment of offenders by the laws of this 
realm and their ſeveral charters doth belong ; and the ſaid 
forfeitures to be levied by officers to be from time to time 
appointed by the vicechancellors : and all powers and 
authorities either of impriſonment or otherwiſe hereby 
appointed, ſhall by the governors, magiſtrates, and prin- 
cipal officers aboveſaid of either of the ſaid univerſities, 
de duly executed and done within the ſaid univerſities and 
the liberties and precincts thereof, according to the true 
intent and meaning hereof, 

Alſo the ſaid offences may be — — of and pre- 
ſented before the juſtices of affize, juſtices of the peace 
in their ſeſſions, and before the mayors of cities and towns 
corporate who have power to inquire of treſpaſſes riots 
routs forces and ſuch like offences, and in every court 
leet ; and fuch proceeding ſhall be had thereupon as upon 
indictment or preſentment. 

And all conſtables, churchwardens, headboroughs, ty- 
thingmen, aleconners, and fidemen, ſhall in their oaths 
— 2 to their offices, be charged to preſent the ſaid 
offence. h | 

3. By the 4 J. c. 5. 7]. c. 10. and 21 J. c. 7. If 
any perſon ſhall continue drinking or tipling in any inn, 
victualling houſe or alehouſe, or any tavern keeping an inn 


or victualling houſe, and the ſame be viewed and ſeen by 


any mayor or juſtice of the -peace, or duly proved as is 
before mentioned in the caſe of perſons ſuffering tipling 
(unleſs it be in fuch caſes as in the ſaid inſtance are alſo 


tolerated) ; he ſhall forfeit 3 s. 4d. to the poor, to be 


levied in like manner: and if he be not able to pay, then 
the mayor, juſtice, or juſtices of the peace or court where 
the conviction ſhall be, ſhall puniſh him by ſetting him 
in the ſtocks for four hours, 

And if any alehouſe keeper ſhall be convicted of ſuch 
offence, he ſhall be diſabled to keep any ſuch alehouſe for 
the ſpace of three years. 

And all conſtables, churchwardens, headboroughs, 
tythingmen, aleconners, and ſidemen, ſhall in their oaths 
incident to their offices be charged in like ſort to preſent 


Provided, 
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Duunkenneſs.” 


Provided, that this ſhall not in any wiſe abridge or re- 
ſtrain the eccleſiaſtical power or juriidiction; but that all 
ordinaries, and other ecclefiaſtical judges and officers may 
proceed to enquire of, cenſure, and puniſh all ſuch offen- 
ders, according to the eccleſiaſtical laws of this realm, 
as before they might lawfully do. 

And provided, that offenders having been once pu- 
niſhed by any the ways and means before limited, ſhall 
not eftſoons be puniſhed for the ſame by any other ways 
or means, 

And provided, that nothing herein ſhall be prejudicial 
to either of the univerſities ; but that the chancellor, 
maſters, and ſcholars, and their ſucceſſors, may enjoy all 
their juriſdictions, rights, privileges, and charters, as 


heretofore they have or might have done. 


Alſo provided, that no perſon be moleſted for ſuch of- 
fence, but within ſix months after the offence committed. 

4. He who is guilty of any crime through his voluntary 
drunkenneſs, ſhall be puniſhed for it as much as if he 
had been ſober. 1 Haw. 2. 

By the 4. J. c. 5. 7 J. c. 10. 21 J. c. 7. and 1 C. c. 4. 
Every perſon who ſhall be drunk, and of the ſame of- 
fence of drunkenneſs ſhall be convicted in like manner as 
aforeſaid; ſhall forfeit 5s, to be paid within one week 
next after his conviction, to the churchwardens, to the 
uſe of the poor : and if he ſhall refuſe to pay the fame 
as aforeſaid, then the ſame ſhall be levied of the goods 
of the offenders, by warrant from the ſame court, 
Judge, juſtice, or juſtices, before whom the conviction 
ſhall be: and if he be not able to pay the ſaid ſum of 5 8. 
he ſhall be committed to the ſtocks for the ſpace of tix 
hours, 

And for the ſecond offence, he ſhall be bound with two 
ſureties in a recognizance or obligation of fol, to be 
from thenceforth of good behaviour. 

And if any alchouſekeeper ſhall be convicted of ſuch 
offence, he ſhall be diſabled to keep any ſuch alchouſe 
for the ſpace of three years. 

And any juſtice of peace, or head officer in a city 
or town corporate, ſhall have power on his view, or con- 
feſſion, or oath of one witneſs, to convict any perſon of 
the ſaid offence ; and for the ſecond offence thail bind to 
good behaviour, as if he had been convicted in open 
ſeſſions. | 

And if any conſtable or other inferior officer, to whom 
it ſhall be given in charge by the precept of any mayor 


or 
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Drunkerineſs, 


or Juſtice of the peace, do negle& the due eortection bf 
the offender, or the due levying of the penalties z he ſhall 
forfeit 10s to the uſe of the poor of the pariſh or place 
where the offence ſhall be committed, to be levied by 
diſtreſs by any other perſon having warrant from any 
mayor, 3 of the peace, or court where ſuch convie- 
tion ſhall be, and to he paid to the churchwardens who 
are to account for the ſame to the uſe aforeſaid; 

And all conſtables, churchwardens, headboroughs, tyth- 
ingmen, aleconners, and ſidemen, ſhall in their oaths in- 
cident to their offices be charged in like ſort to preſent 
the ſaid offence, 

Provided, that this ſhall not in any wiſe abridge or re- 
ſtrain the eccleſiaſtical power or juriſdiction; but that all 
ordinaries, and other eecleſiaſtical judges and officers may 
proceed to enquire of, cenſure, and puniſh all ſuch of- 
fenders, according to the eccleſiaſtical laws of this realm, 
as before they might lawfully do. | 

And provided, that the oftenders having been once pu- 
niſhed by any the ways and means before limited, ſhall 
not eftſoons be publithed for the ſame by any other ways 
Or means. | 

And provided, that nothing herein ſhall be prejudicial 
to either of the univerſities; but that the chancellor, 
maſters, and ſcholars, and their ſucceſſors, may enjoy all 
their juriſdictions, rights, privileges, and charters, as 
heretofore they have or might have done. 


Alſo provided, that no perſon be moleſted for ſuch 


' offence, butwithin ſix months after the offence com- 


Gro. Car, 285, 


mitted, | 

M. 8 Car. Cucks and Starre. Prohibition was prayed 
to the ſpiritual court, to ſtay a ſuit there for defamation, 
for theſe words, Thou art a drunkard,” or a drunken 
„fellow.“ And by the opinion of Croke, Jones, and 
Berkley, a prohibition was granted : for theſe words do 
not concern any ſpiritual matter, but merely temporal, 
and are but a temporal ſlander, and a common phraſe of 
brawling, for which there ought not to be a (uit in the ſpiri- 
tual court. And ſo it was held in Martin Galthorp'scaſe 
in the common pleas. But Richard/on doubted thereof; 
becauſe the ſpiritual court, as well as temporal, may 
meddle with the puniſhment of drunkenneſs : ſo it is not 
merely temporal, But he aſſented to the grant of a pro- 
hibition; and the party may after declaration, if he will, 
demur thereto, Wham a prohibition was granted, 


s. In 


. 


Drunkennels. 


J., In the 8th year of king James the firſt, one Par- 
her u elergyman was deprived of his benefice by the ſpi- 
ritual court for drunkenneſs; and tho” he prayed a pro- 
hibition, yet it was denied him, Brownl. 37. 

And in the next year, another was depriyed for the like 
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cauſe; and the judges at common law allowed the ſen- Perfons in the 


teh&e to be good, Ayl. Parerg. 232. navy. 


6. By the 22 G. 2. & 33. Art. 2, All flag officers, 
and all perſons in or belonging to his _— $ ſhips or 
veſſels of war, being guilty of drunkenneſs, ſhall incyr 
ſuch puniſhment as a court martial ſhall. think fit to 
impoſe, and as the nature and degree of their offence ſhall 
deſerve, 


Duplex querela. See Double quarrel. 


Election of Biſhops. See Biſhops, 
Elopement. See Marriage. 


Ember days. See Holfdaps. 


Endowment of churches. See Church. 


*- Endowment of vicarages. See Appꝛopꝛiation. 


Engliſh ſervice. See Publick Worſhip. 


— — 
nd 


Eſſoin. 


F SSOIN, exmium, is derived of the french Mnier or 


4 exonier, which ſignifieth to excuſe ; ſo as an efloin, 

n legal underſtanding, is an excuſe of a default by reaſon 
of ſome impediment or diſturbance, and is as well for the 
laintiff as for the defendant; and is all one with what 

he civilians call excuſatio, Of eſſoins there have been five 

kind 1. De ſeryitio regis. 2. In terram ſantam. 3. 
Ultra mare, 4. De malo lecti; in our old books called, 
eſſonium de reſiantiſa. 5. De malo veniendi; and this 


laſt is the common eſloin. 2 Jul. 125. 


Eye, Sce holidays. 
v ce h y evt 
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Evidente. 


Onewitneſs how I. \ | te witneſs is not ſufficient-in the civil law; 


tas evidence, 


and the ſpiritual court will not allow of one 
witneſs only, but there muſt be two witneſſes at the 
leaſt ; and if the point is merely ſpiritual, the temporal 
courts will not E G15. 1011. 

For where the eccleſiaſtical court doth proceed in a 
matter that is merely ſpiritual, and pertinent to their 
court, according to the civil law, altho' their proceedings 
are againſt the rules of the common law, yet a prohibi- 
tion doth not lie: As if they refuſe a fingle witneſs to 
prove a will ; for the recognizance of that belongs to 
them. God. Rep. 115. | 

Which ſame thing was affirmed in Roberts's caſe, H. 
8 F. with regard to points not otherwiſe cognizable in the 
ſpiritual courts, than as incidental to the principal point, 
There the ſuit was for ſubſtraction of tithes, and prohibi- 
tion was obtained, becauſe there was but one witneſs to 
prove the leaſe of the tithes, and the ſpiritual court would 
not allow the proof. And upon adviſement in this caſe, 
by Coke and all the juſtices, it was reſolved, that conſul- 
tation ſhould be awarded ; becauſe there is a rule in the 
regiſter, that where the cognizance of the principal is, 
there the cognizance of the acceſſary neceſſarily follows. 
And if ſuch ſurmiſe ſhould be allowed in every caſe, it 
would oftentimes be made for mere delay, and the ſpiri- 
tual court ſhould not try the acceſſary as well as principal. 
And the concluſion is, — when the original cauſe 
belongs unto them, altho* matter triable at the common 
Jaw ariſeth, depending upon the original cauſe, yet it ſhal] 
be determined by the eccleſiaſtical court: and ſuch ſur- 
miſe, that he had but one witneſs, is not ſufficient to have 
2 prohibition, where the eccleſiaſtical court hath juriſdic- 
tion of the principal: for if ſuch a ſurmiſe ſhould be ſuf- 
ficient, all ſuits in the eccleſiaſtical court ſhould thereby be 
ſtayed, or otherwiſe taken away; for the eccleſiaſtical 
judges cannot write to the temporal judges to try it, and 
certify; as the temporal judges, where the original mat- 
ter belongs to and is commenced in their courts, and iſſue 
is taken upon matter triable by the eccleſiaſtical law, may 
write to the judges of the eccleſiaſtical court to try the 


matter, and certify to them, Cys, Ju. 269, 12 Ce. - 5 
ut 


1 


6—:: ] ,,,, 


Evidence. 


But in the caſe of Richardſon and Deſborough, H. 27 
& 28 C. 2. a prohibition was prayed, becauſe the ſpi- 
ritual court refuſed the proof of plene adminitravit by one 
witneſs; and it was granted : and Hale chief juſtice ſaid, 
where the matter to be proved (which falls-in inciden- 
tally in a cauſe before them in the ſpiritual court) is tem- 

ral, they ought not to deny ſuch proof as the common 
aw allows. I Ventr. 291. 


And in Shotter and Friend, H. 1 V, a prohibition was 


prayed and obtained, becauſe the ſpiritual court would 
not allow the proof of the payment of a legacy by one 
witneſs. Upon which occaſion the court ſaid, ſuch 
proof which is good at the common law ought to be allow- 
ed in their court; and at the common law tt is not neceſ- 
fary to prove the payment of a debt by two witnefles : they 
may follow their own rules, in things which are origi- 
nally in their cognizance; but if any collateral matter 
doth ariſe, as concerning the payment of a legacy, if the 
proof be by one witneſs, they ought to allow it. 2 Salk. 
547. 3 Mod. 283, 

And in the cafe of Breedin and Gill, E. 9 V. By 
Holt chief juſtice; As to the courſe of granting prohibi- 


tions, for not allowing evidence which would be good at 


the common law, the difference is thus: when the eccleſi- 
aſtical courts are poſſeſſed of a cauſe, which is merely of 
ſpiritual conuſance, the courts at common law allow them 
to purſue their own methods in the determination of it; 
but when in ſuch cauſe collateral matter ariſes, which is 
not of their conuſance properly, there the courts of com- 
mon law inforce them to admit ſuch evidence as the com- 
mon law would allow. Therefore if the ſpiritual court 
require more than one witneſs, to prove the revocation of 
a nuncupative will, the king's bench doth not intermed- 
dle. But if in a ſuit for a legacy, payment or a releaſe be 
om if they do not admit proof by one witneſs, the 
ing's bench grants a prohibition. L. Ray. 221. 


2. Depoſitions taken in the eccleſiaſtical court (altho' Depoſitions and 
ſentence in the 

eccleſiaſtical 

court, 


the witneſſes be dead) are not evidence in an action 
brought at common law; but a ſentence given in the 
eccleſiaſtical court (it being a judicial act) may be given 
in evidence in an action brought in the temporal courts. 


Watf. c. 58, 


3. H. 8 W. Hoe and Nelthrope. It was held by Holt Probate of a 
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chief juſtice, that a copy of a probate of a will is good Will 


evidence, where the will it ſelf is of chattels; for there 


the probate is an original taken by authority, and of a 
publick 
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Qualification of 
witneſſes. 


Eruvidente. 
publick nature; otherwiſe, where the will is of things in 
the realty, becauſe in ſuch caſe the eccleſiaſtical courts 
have no authority to take probates, therefore ſuch pro- 
bate is but a copy, and a copy of it is no more than a copy 
of a copy. 3 Salk. 154. 

4. It is required, that witneſſes be perſons of reputa- 
tion, and free from infamy of law and fact ; that they be 
difintereſted, and ſo not liable to the juſt ſuſpicion of par- 
tiality ; that they be men of diſcretion, and ſane memory : 
and all reaſonable exceptions are to be allowed againſt 
them, They muſt be deliberate, and not given to paſ- 
fion ; conſiſtent as to time, place, and other circumſtances, 
They muſt be certain and poſitive, and not upon hearſay 
or the belief of other perſons. They muſt be free from 
any juſt ſuſpicion of contrivance, or conſpiracy, or any 
ſort of corruption or partiality. 2 Still. 152. 

And the canon law requires, that they ſhall not be fa- 
ther, ſon, brother, ſiſter, or other near of kin, or domeſ- 
ticks and dependents, And if the matter to be proved be 
merely ſpiritual, the common law (as was faid before) 
will not interfere; but if a temporal matter falleth inciden- 
tally in a cauſe in the ſpiritual court, they muſt admit ſuch 
evidence as the common law allows of, otherwiſe they 
will be prohibited. 


Croſs examining 5. Croſs examining a witneſs ſets him upright before 


the court, ſo that the party afterwards cannot except 
to his credibility ; but he may to his competency, if it 
ſhould come out that he is intereſted, or the like, 2 Chan. 
Ca, 250. 

6. It ſometimes happens, that there is a deficiency in 
proof as to the identity: in ſuch caſe, confronting of 


. witneſſes with the party, may be ordered after publica- 


Re-cexamiainge 


tion, and they may be cited in order thereto, and their 
declaration be taken down in the acts of court; but one 
witneſs to prove the identity is ſufficient, 

7. If a witnefs is once examined in general to the libel 
or allegation, and his depoſition cloſed with an aliter neſcit, 
or to any ſuch effect, he cannot afterwards be re-exa- 
mined, for fear of ſubornation. But where an examina- 
tion taken has been loſt or deſtrayed, it may be ſupplied 
by a new examination. So if ticketted to more articles 
than the examination takes in, he may be examined again 
to thoſe omitted. So as to interrogatories ; but then the 
re-examination muſt not be extended to the libel or alle- 
gation, but to the interrogatories only, 2 

| He 


Evidente. 


8. He that will produce witneſſes that come at a great Expences of the 
diſtance, ought to tender and allow them their expences: 


But the perſon againſt whom they are produced, is not 
bound to bear any part of thoſe expences, altho' the 
witneſſes ate bound to teſtify the truth on both ſides. 


And theſe expences are to be tendred and paid to them 


before they depart from home, without any regard had to 
what ſuch witneſſes might have ſpent in their own houſes ; 
but it ought to be conſidered, what their journey or tra- 
velling expences may ſtand them in. And if ſuch witneſs 
ſhall receive expences for ten days, and ſhall be diſpatched 
in five, he ſhall be obliged to render back the overplus. 
Ayl. Parerg. 530. 

If the party hath made no agreement with his witneſ- 
ſes for their journey and expences; they may then, be- 
fore they are ſworn, deſire of the judge to order them their 
expences: which he ſhall tax and allow, according to the 
condition of the parties, the time, and the diſtance; and 
decree the ſame to he paid before they ſhall be examined; 
or, if the witneſles lefre the ſame, he may decree a mo- 
nition to the party producing the witneſſes, to pay the 
ſame ; which if the ſaid party ſhall refuſe, he may be 
proceeded againſt to excommunication. 1 Ought. 121. 


Examination of clerks before inſtitution, 


See Benefice, 
Examination of perſons to be ordained, 
See D2dinatton, 


— . a. ts 22 2 x ** 


Exchange. 


XCHANGE is, where two perſons, having pro- 
cured licence from the ordinary to treat of an ex- 

change (of which ſort there are many to be found in the 
ecclckaſtical records) do by one inſtrument in writing, 
agree to exchange their benefices being both ſpiritual (for 
a lay preferment, as an hoſpital, cannot be exchanged or 
o for a prebend or other ſpiritual benefice); and in or- 
, thereunto, do reſign them into the hands of the ordi- 
nary: ſuch exchange being executed, the reſignations are 


good. M aiſ. c. 4. Gibſ. 821. 
Vor. I. P But 
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Leſſer. 


Exchange. 


But tho' the one is inſtituted and inducted into the 
other's benefice, yet if the exchange be not executed on 
both parts, the clerk on whoſe part the exchange was not 
executed may have his benefice again; for in this caſe of 
exchanging, the law doth annex this condition to a re- 
ſignation, viz. if it be fully executed, Matſ. c. 4. 

Thus where one is both inſtituted and inducted, and 
the other is only inſtituted, and dies or refuſes to finiſh ; 
in this caſe, tho“ they have proceeded ſo far, yet the re- 
fignation and all that followed upon it ſhall be void, and 
both (if both are living) may return to their former be- 
neſices upon the foot of former poſſeſſion; or if one dies 
before he is inducted, and after the induction of the other, 
this induction and all that went before ſhall be void, be- 
cauſe the exchange was not fully executed during the 
lives of the parties. Gzb/. 868. 

And this is agreeable to the reaſon of the common law: 
for at the common law if a man exchange lands, and the 
lands he receives in exchange be evicted, he may. repair 
to his own lands, and re-enter upon them. Dog. p. 1. 
e. 14. 

By the 31 El. c. 6. ſ. 8. Vany incumbent of any bene- 
fice with cure of ſouls, ſhall corruptly reſign or exchange the 
ſame; or corruptly take for or in reſpect of the reſigning or ex- 
changing the „ direttly or indirettly, any penſion, ſum 4 
money, or other benefit whatſoever : as. well the giver, as t 
taker, of any ſuch penſion, ſum of money, or other benefit cor- 
ruptly, ſhall loſe double the value of the ſum fo given taken or 
bad; half to the queen, and half to him that ſhall ſue for the 
ſame. in any of her majeſty's courts of record. 


Exchange of glebe lands. Sce Glebe Lands. 
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Excommunication. 


b. X communication is an eecleſiaſtical cenſure, 
whereby the perſon againſt whom it is pronoun- 


ced is for the time caſt out of the communion of the 


church. Gad. 624. 

2. And it is of two kinds, the leſſer and the greater: 
The leſſer excommunication is, the depriving the offen- 
der of the uſe of the ſacraments and divine worſhip ; and 
this ſentence is paſled by judges ecclefiaſtical, on ſuch 

perſons 


Extommunication. 
perſons as are guilty of obſtinacy or diſobedience, in not 
appearing upon a citation, or not ſubmitting to penance, 
or other injunctions of the court. Jahn. 168. 


3. The greater excommunication is that whereby men Greater. 


are deprived, not only of the ſacraments, and the benefit 
of divine offices, but of the ſociety and converſation of 
the faithful. 2.4 168. ä | 
If a perſon be excommunicated, generally; as if the 
judge ſay, I excommunicate ſuch a perſon ; this ſhall be under- 
ſtood of the greater excommunication. Lindw. 78. 


4. The law in many caſes inflicteth the cenſure of ex- Ipſo facto. 


communication ipſo facto upon offenders; which never- 
theleſs is not intended ſo as to condemn any perſon with- 
out a, lawful trial for his offence : but he muſt firſt be 
found guilty in the proper court; and then the law gives 
that judgment, | 

And there are divers provincial conſtitutions, by which 
it is provided, that this cenſure ſhall not be pronounced 
(in ordinary caſes) without previous monition or notice 
to the parties, which alſo is agreeable to the ancient ca- 
non law. Gibſ. 1046. 1048. 


5. A body corporate, or whole ſociety together, cannot Body corporate 


be excommunicated ; for this might involve the innocent 
with the guilty ; but ſuch perſons only of the ſociety as 
are guilty of the crime, are to be excommunicated ſeve- 
rally, Grb/. 1048. | 


6. By a conſtitution of archbiſhop Stratford: Excom- Excommunicate 
municate perſons ſhall be inhibited the commerce and communion 
of the faithful; and they who communicate with them hall be muuion. 


pumiſbed by ecclefiaftical cenſure. Lind. 266. 


Commerce] That is, buying or ſelling, or other inter- 
change of wares or merchandiſe. Lind. 266. 


By eccleſiaſtical cenſure] That is, by the leſſer excommu- 
nication, if they have not been admoniſhed to deſiſt ; and 
by the greater excommunication, if they have been admo- 
niſhed, and have not deſiſted. Lind. 206. 

And by Art. 33. That perſon, which by open denunciation 
of the church is rightly cut off from the unity of the church, and 
excommunicated, ought to be taken, of the whole muliitude of the 
Faithful, as an heathen and publican; until he be openty recon- 
ciled by penance, and recerved into the church by a judge that 
hath authority thereunto. 

And this is according to the ancient rule of the church : 
And it was further ordained by many other ancient con- 
ſtitutions of the church, that if a perſon excommunicated in 

F 2 one. 


cummunicateds 


perſon deprived 
of chriſtiaa com- 


Extommunitation. 


one tity or dioceſe went to another, whoever receives 


To be publickly 


fix mont 


him to communion, ſhould be alſo excommunicate ; for 


which reaſon no ſtrangers were to be received to commu- 
nion, till they ſhewed their letters of recommendation, 
And the ſame was made part of our engliſh conſtitution, 
in the council of London, in the year 1126; that no perſon 
ſhall preſume to receive to communion any ſtranger ex- 
communicate; and if any ſhall knowingly do ſo, he 
himſelf ſhall be deprived of chriſtian communion, Gib/, 
1049. y 

7 By Can. 85. The churchwardens or queſtmen eſ- 
pecially ſhall ſee, that all perſons excommunicated, and 
ſo denounced, be kept out of the church. 

And if a clergyman preſume to officiate, after he is ex- 
eommunicated ; the canon law orders him to be de- 
prived. Gibſ. 1049 


8. In the ancient church, the ſentences of the greater 


— every ex communication were groan promulged four times in 


tha year; with candles lighted, bells tolling, the croſs 
and other ſolemnities. Lind. . 


| 3 
And by Can. 65. All ordimaries ſhall, in their ſeveral 


Juriſdictions, carefully ſee and give order, that as well 


thoſe who for obſtinate refuſing to frequent divine ſervice 


eſtabliſhed by publick authority within this realm of Eng- 
land, as thoſe alſo (eſpecially thoſe of the better ſort and 
condition) who for notorious contumacy or other notable 
crimes ſtand lawfully excommunicate (unlefs, within three 
months immediately after the ſaid ſentence of excommuni- 
cation pronounced againſt them, they reform themſelves, 
and obtain the benefit of abſolution), be every ſix months 
enſuing, as well in the pariſh church as in he cathedral 
church of the dioceſe in which they remain, by the mi- 
niſter openly in time of divine ſervice upon ſome ſunday, 
denounced and declared excommunicate, that others may 
be thereby both admoniſhed to refrain their company and 
ſociety, and excited the rather to procure out a writ de 
excommunicato capiendo, thereby to bring and reduce 
them into due order and obedience. Likewiſe the regiſter 
of every eccleſiaſtical court, ſhall yearly between Michael- 
maſs and Chriſtmaſs, duly cel 

province of all and ſingular the premiſſes aforeſaid. 


Diſabled to bring 9. Where a man is excommunicate by the law of hol 


an action. 


church, and he ſueth an action real or perſonal, the de- 
fendant may plead, that he who ſueth is excommunicated; 
and of this it behoves him to ſhew the biſhop's letters 
under his ſeal, witneſſing the excommunication, and aſk 

| judgment 


y the archbiſhop of the 


Extommunication. 


judgment if he ſhall be anſwered. But in this caſe, if the 


plaintiff cannot deny it, the writ ſhall not abate, but the 


judgment ſhall be, that the defendant ſhall go quit with- 


out day; becauſe when the plaintiff hath purchaſed his 
letters of abſolution, and ſhewed them to the court, he 
may have a reſummons or reattachment upon his original, 
according to the nature of his writ. Lite, ſect. 201, 

And either the greater or 1:fler excommunication diſ- 
ableth the party, 1 If. 134, 

Yet every excommunication diſableth not the party. 
Thus, if bailiffs and commons, or any other corporation 
aggrezate of many, bring an action; excommunication 
in the bailiffs ſhall not diſable them, for that they ſue and 
anſwer by attorney : but otherwiſe it is of a ſole corpo- 
ration. 1 ft. 134. 

And where it appeared in the bill, that the plaintiff was 
a recuſant s and ſo as a perſon excommunicate z 
notwithſtanding which, the Ceſendant had anſwered him, 
and then prayed a prohibition : the court told him, that 
by anſwering he admitted him a perſon able, and it was 
then too late for that plea, And a prohibition was de- 
nied. Gibſ. 1050. Ney. 88. | 

Nor if a biſhop be defendant, ſhall an excommunica- 
tion by the ſame biſhop againſt the plaintiff diſable him. 
1 Infl. 134. 

If executors or adminiſtrators be excommunicated, they 
may be diſabled; becauſe they which converſe with a 
perſon excommunicate, are excommunicate alſo, 1 Inſt. 
134. 

4. is intimated by Bracton, that a commiſſary or official 
in this caſe may teſtify the ex communication; but Lit- 
tleton in the paſſage above recited nameth the biſhop only, 
And Lord Coke ſaith; none can certify excommunication 
but only the biſhop, unleſs the biſhop be beyond fea or 
in parts remote; or one that hath ordinary juriſdiction, 
and is immediate officer to the king's courts ; as the arch- 
deacon of Richmond, or the dean and chapter in time of 
vacation. But in ancient time, every official or commiſ- 
= might teſtify excommunication to the king's court ; 
and for the miſchicf that enſued thereupon it was or- 
dained by parliament, that none ſhould teſtify excommu- 
nication, but the biſhop only. 1 I. 134. 

Of this power, as reſtrained to the biſhop, Lindwood 
writeth thus: At the requeſt of inferior prelates, the king 
uſeth not to write for the taking of excommunicates. 
Wherefore, if any be excommunicated by a perſon infe- 
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rior to the biſhop, as by the dean, or archdeacon : the in- 


vocation of the king's 11 ought to be made by the 


biſhop ; for they who are inferior to biſhops cannot call 
in the ſecular arm, but the biſhops ſhall execute their 
+ ſentences; and if the biſhops will not do this, they may 
be compelled thereunto by the archbiſhop. Lind, 350. 
ans * — 10. The rule of the canon law is, that an excummuni- 
dec. cate perſon ſhall not be preſented to a benefice; and he 
who knowingly ſhall preſent an excommunicate perſon, 
ſhal! be ſuſpended from preſenting to any benefice, until 
he ſhall have obtained abſolution. Gib. 1050. | 
11. Neither, by the canon law, can a perſon excom- 
municate be an advocate. G14, 1050, 
Nor a witneſs, 12. Whilſt an excommunicate perſon is under that ſen- 
tence, he is diſabled to be a witneſs, Swin. 109. 

13. It was anciently holden, that. excommunication 
was 2 good cauſe of challenge againſt a juror; yet not 
principal, but only to the fav. ur, unleſs he record of the 
judgment be produced. 2 Haw. 418. 

May have the be- 14. An excommunicate perſon may have the benefit of 
nt of clerey. clergy. 2 Haw. 338. 
Whether he my 15, An excommunicate perſon may make a teſtament; 
mk te- unleſs he be excommunicated by the greater excommuni- 
cation, Swin. 109. Gad. O. L. 37. 155 
Whether he my 16. An excommunicate perſon may be appointed ex- 
be executor. ecutor, and is capable of a legacy; yet pending the ex- 
communication, he is not to be admitted by the ordinary, 
nor ſhall commence or proſecute any ſuit or action for his 
teſtator's goods: yet this doth not null his executorſhip, 
or quite deſtroy the action, but only ſuſpends it until his 
abſolution. God. O. L. 37, 38. Swin. 367. 
Shall not have 17. By Can. 68. If the miniſter refuſe to bury any 
— corps, except the party deceaſed were denounced excom- 
municated by the greater excommunication, for ſome grie- 
vous and notorious crime, and no man able to teſtify of 
his repentance: he ſhall be ſuſpended by the biſhop from 
his miniſtry for the ſpace of three months. | 
But by the rubrick in the book of common prayer, The 
: burial of ſhall not be We for any that die excommunicate. 
— . — 18. Upon this head, it is proper to take notice of a 
piendo, ** confuſion which runs thro! almoſt all the books, by reaſon 
of the ambiguous ſenſe in which the word Sipnifcavit is 
uſed ; ſometimes, to denote the biſhop's certificate of the 
excommunication into the court of chancery, in order to 
obtain the writ de excommunicato capiendo z; ſometimes 
to denote that writ it ſelf, In this latter ſenſe it ſeemeth 
more 


Nor be an advo- 
cate. 


Whether he may 
be a juror. 
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more properly to be applied ; the writ having received its 
name, from this ſame word in the beginning of it. 

By the law and cuſtom of this realm, the perſon who 
remaineth forty days under the ſentence of excommuni- 
cation, ſhall at the requeſt of his proper dioceſan, be ar- 
reſted and impriſoned by a writ de excommunicato capiendo 
directed to the ſheriff; but firſt there ought to be a cer- 
tificate from ſuch dioceſan under his epiſcopal ſeal, ſigni- 
fying to the court of chancery the contempt of the party 
to holy church, Lind. 350. Swin. 109. 

Which forty days are to be accounted after the miniſter 
hath publiſhed the excommunication in the church ; which 
is done by virtue of an inſtrument he hath for that pur- 
poſe under the feal of the eccleſiaſtical court : and then if 
the perſon excommunicated doth not ſubmit within forty 
days after the ſaid publication, he may (after ſuch certi- 
ficate ſo made as aforeſaid) be arreſted upon the excom- 
municato capiendo, Swin. 109. 

But tho? the biſhop may certify not only an excommu- 
nication made by himſelf, but alſo an excommunication 
made by his commiſlary or official who doth it in his 
right, and by his archdeacon whoſe juriſdiction is derived 
from him (in which caſe, the rule in the regiſter is, that 
when the biſhop ſignifieth any one to be excommunicate 
by authority of the archdeacon or official, it ought always 
to be ſaid in the writ to be by the authority of that biſhop 
or him who ſo certifieth) ; yet he may not certify that 
which hath been done in another court: and therefore a 
certificate, that another biſhop hath certified him, or that 
he hath ſeen a ſentence of excommunication made by 
another biſhop, is of no force, Gi. 1050. 1 Inft. 134. 

And if the biſhop make a wrong certificate, he ſhall 
be liable to be made a party, and to pay colts. Str. 


1190. 

At the common law, a certificate of the biſhop, where- 
upon a ſignificavit was to be granted, ought to expreſs 
the cauſe, and the ſuit againſt him, ſpecially in the cer- 
tificate; to the end the temporal judges may ſee, whether 
the ſpiritual court hath cognizance of the original cauſe, 
and whether the excommunication be according to law z 
that if it be otherwiſe, they may write to them to abſolve 
the party, 2 Jul. 623, 

For ſince it doth affect the liberty of a man's perſon, 
therefore it concerneth a temporal intereſt, 1 Hales Hift, 
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And the biſhop having certified the excommunication ſer 
under ſeal, albeit he dieth, yer the certificate ſhall ſerve, diſc 
1 Inſt. 134. | | and 

Lord Coke ſays; the writ of excommunicato capiendo 7723 
proceedeth only ex gratia regis, 2 Inſt. 621. offe 


On the AP ; Lindwood faith, this writ is grant- 
able of right, ex debito, Lind. 351. 

And by a conſtitution of archbiſhop Boniface, delivered 
in the wonted ſtrain of that archbiſhop's conſtitutions ; If 
the king deny the accuſtomed writ de excommunicato ca- 
piendo, his cities, caſtles, towns, and villages within that 
dioceſe, ſhall by the biſhop be put under an interdict, un- 
til the ſame ſhall be granted. Lind. 351. 

Dr. Cofms (with more moderation) ſaith concerning this 
writ, that it is a liberty or privilege peculiar to the church 
of England, above all the realms in chriſtendem that he 
hath read of; that altho' the aſſiſtance of the ſecular arm 
hath ever been afforded to the church in moſt other chriſ- 
tian countries, as well as this, yet in no inſtance is it 
perhaps ſo ſurely and ſo effectually reached out, as in the 
execution of this writ, which is debitum juſtitiæ, and not 
made to depend upon the pleaſure of the prince, For tho? 
in one place it is ſaid by the king in the regiſter, that it 
proceedeth on his grace ; yet a note in the ſame book 
upon the ſame words teaches us, that ſuch clauſe is only 
uſed in honour of the king, albeit he is bound to grant it 
de jure: and it is expreſsly ſaid in the foreſaid writ, and 
in divers others, to iſſue according to the cuſtom of Eng- 
landz or, in other words, according to the common law 
of the realm, C/. Apol. B. 

And this ſeems to be agreeable to the tenure of the 
ſtatute of Artieuli elerl, 9 Kd. 2. ff, 1. & 12. where, to 
the complaint of the clergy in this reſpe&, the king maketh 
anſwer z that the ſaid writ was never yet denied, nor ſhall 
be hereaſter, 

And the expreſſion in the ſtatute of 2 & 43 Ad. 6. e. 
13. concerning tithes, is, that the biſhop may require { 
proceſs of excommunicato capiendo, | 

] 
| 


By the ſtatute of the 5 E/:z, c. 23. Foraſmuch as divers 
perſons offending in many great crimes and offences, appertain= 
ing merely to the juriſdiction and determination of the eccleſi- 
aſtical courts and judges of this realm, are many times unpu- 
niſbed for want of due execution of the writ de excommuni- 
cato capiendo; the great abuſe there, as it ſhould ſeem, 
hath grown, for that the ſaid writ is not returnable into any 
eourt that might have the judgment of the well — and 

erving 


do 
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erving the ſaid writ ; but hithert» hath been left only to the 


Aalen of the ſheriffs and their deputies, by whoſe negligences 


and defaults for the moſi part the ſaid writ is not executed up- 
on the offenders as it ought to be; by reaſon + 7; 50 jury 
offenders be greatly encouraged to continue their ſinful a 

minous 177 to the diſpleaſure of almighty god, and contempt 
of the eccleſiaſtical laws of this realm ; ſ. 1. 

Therefore it is enacted, that every writ 7 excommunicato 
capiendo, that ſhall be granted out of the high court of chan- 
cery, ſhall be made in the time of the term; and returnable in 
the king's bench in the term next = the teſte of the ſame 
zurit ; aud the ſame writ ſhall be made to contain at leaſt twenty 
days between the teſte and the return thereof: and after the 
fame writ ſhall be ſo made, and ſealed, it ſhall be forthwith 
brought into the court of king's bench, and there in preſence 0 
the juſtices ſhall be opened and delivered of record to the ſheriff 
or other officer to whom tbe ſerving and execution theresf ſhall 
appertain, or to his or their deputy or deputies : and if after- 
wards it ſhall appear to the juſtices of the ſame court, that the 

ame writ ſo delivered of record be not duly returned before 
them at the day of the return thereof, or that any other default 
or negligence hath been uſed or had in the not well ſerving and 


executing of the ſaid writ, the ſaid juſtices ſhall aſſeſs ſuch 


amerciament upon the ſaid ſheriff or other officer in whom ſuch 
default ſhall appear, as to them ſhall ſeem meet, the ſame to 
be err into the exahequer, as other amerciaments have bern 
uſed, 1.2 
av the er or other »fficer to whom ſuch writ of excom- 
municato capicndo, er other proceſs by virtue of this af? 
ſhall be diveted, ſhall not in any wiſe be rompelled to bring the 
of ſuch perſon as ſhall be named in the ſaid writ or pro- 

ef, into the ſaid court of hing's bench at the day of the re- 
e there,] but fall only return the ſame writ and proceſs 
thither, with declaration briefly bet and in what manner 
hath ſerved and executed the fame, f. 3 

And if ſueb ber or other officer ſhall return, that the 
party cannot be fuund within bis bailiwick z the ſaid ju/tices 
F the king's bench fhall award" d writ of capias again/t the 
ferſon named in the ſaid writ of excommunicato capiendo z 
returnable in the jame court in the term time, within two 
months at leaſt after the teſte thereof ; with a proclamation to 
be contained in the ſaid writ if capias, that the ſheriff} or 
other officer as aforeſaid, in the full county court, or at the 


aſſizes or quarter ſeſſions within the ſatd county, ſhall make open 
proclamation ten days at leaſt before the return, that the party 
named in the ſaid writ ſhall, within fix days next after ſuch 

pro- 
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pProciamation, yield his body to the priſon of the ſaid ſheriff or 


ather Meer, there to remain as a priſoner, according to 
the tenor and effect of the firſt writ of excommunicato ca- 
piendo, upon pain of forfeiture of 101: And thereupon, a 
ter fuch 3 had, and the ſaid fix days paſt and ex- 
gired, the ſaid ſheriff or other officer ſhall make return of the 
fame writ of capias into the ſaid court of king's bench, of all 
that he hath done in the execution thereof, and whether the 
party rg in the ſaid writ have yielded his body to priſon or 
mot, . 4 | 


Aw if wpon the return of the ſaid ſheriff it ll appear, 
bes 


to t 


and priſon of the ſaid ſheriff or other officer, 
according to the ait of the ſame proclamation z every ſuch 
perſon thet Hall fo make default, ſhall for every * default for- 
feit to the king 101]; to be eſtreated into the exc equer, as 
* and amerciaments there taxed and aſſeſſed are uſed te be. 
5. 
And thereupon the ſaid juſtices of the king's bench Hal al 
award forth one other writ of capias againſt the ſaid perſon 
that ſo ſhall be returned to have made defauit, with ſuch like 
proclamation as was contained in the 771 capias, and a pain 
#f 201 to be mentioned in the ſaid ſecond writ and proclamation, 
And the ſheriff or other officer to whom the ſaid ſecond writ 
of capias hl be ſo directed, ſhall ſerve and execute the ſaid 
writ, in ſuch like manner and form as before is expreſſed for 
the ſerving and D of the ſaid firſt writ of capias, 
7 the ſheriff or other officer ſhall return upon the ſaid 
ſecond capias, that he hath made the proclamation according to 
the tenor and effeft of the ſame writ, and that the party hath 
mot yielded his body to priſon according to the tenor of the ſaid 
Proc amation ; then the gol pv. that ſhall fo make _ 
ſhall for ſuch his contempt and default forfeit to the king the ſum 
of 201, to be eftreated into the exchequer as aforeſaid, ſ. b. 
And then the ſaid juſtices ſhall likecwiſe award forth one other 
writ of capias again/t the ſaid party, tvith ſuch like = 
mation and pain of forfeiture as was contained in the ſaid 
cond writ of capias : And the ſheriff or other officer to whom 
the ſaid third writ of capias ſhall jo be directed, Mall ſerve and 
execute the ſaid third writ of capias, in ſuch like manner and 
orm, as before in this aft is expreſſed for the ſerving and ex- 
ecuting of the ſaid firft and ſecond writs of capias : And i 
the ſheriff or other officer to whom the execution of the — 
third writ ſhall appertain, do make return f the ſaid third 
writ of capias, that the party upon ſuch proclamation hath not 


named in 77 writ of capias hath not yielded 


yielded his body to priſmn, according to the tenor theresf ; every 


ſuch 
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ſuch party, for ſuch contempt and default, Mall likewiſe 
forfeit to the king other 201, to be eftreated in manner ove 
ſaid, And thereupon the ſaid juſtices of the king's bench ſhall 
likewiſe award forth one writ of cpu againſt the ſaid party, 
with like proclamation, and like pain of forfeiture of 201. 
And alſo the ſaid juſtices ſhall have authority infinitely to award 
< proceſs of capias, with ſuch like proclamation and pain 
of forfeiture of 201 as is before limited, againſt the ſaid 
that jo ſhall make default in yielding of bis body to the priſon 
of the ſheriff; until ſuch time as by return of ſome of the ſaid 
writs before the ſaid juſtices, it all appear, that the ſaid 
party hath yielded himſelf to the cuſtody of the ſaid ſheriff or 
other officer, according to the tenor of the ſaid proclamation : 
and the party upon every default and contempt by him made 
againſt the proclamation of any of the 2 writs ſo infinitely 
to be axvarded againſt him, ſhall incur like pain and forfeiture 
of 201, to be e/treated in like like manner. ſ. 7, 

And when any perſon ſhall yield his body to the hands of the 
wo 4 or other 454 upon any of the ſaid writs of capias z 
he ſhall remain in the 2 and cuſtody of * ſheriff or 
other officer, without bail, in ſuch manner ferm as he 
ſhould have dine if he had been | ten upon the writ of 
excommunicato capiendo, / 8. 

And if any ſheriff or other officer by whom the ſaid writs 
of capias or any of them, ſhall be returned as is aforeſaid, da 
make an untrue return upon any of the ſaid writs, that the 
party named in the ſaid writ hath not yielded his body upon the 
. 1 er nk or any of them, * — indeed the party did 
yield himſelf according to the effett of the ſame ; every ſuch 
ſheriff or other officer, for every ſuch falſe and untrue return, 
hal, 7 to the party grieved the ſum of 40 l, to be reco- 
vered in any of the king's courts of record. 

Provided always, that in Wales, and the counties palatine 
of Lancaſter, Cheſter, Durham, and Ely, and in the cinque 
ports, being juriſdiftions and places exempt, where the king's 
writ doth not run, and proceſs of capias from thence not re- 
turnable into the king's bench ; 4 any ſignificavit being I 
record in the ſaid court of chancery, the tenor of ſuch ſignifi- 
cavit by 8 be ſent to ſuch of the head officers of 
the ſaid county of Wales, counties palatine, and places exempt, 
within whoſe juriſdiftion the offenders ſhall be reſiant; that is 
to ſay, to the chancellor or chamberlain for the ſaid county 
palatine of Lancaſter and Cheſter, and for the cingue ports t9 


the lord warden of the ſame, and for Wales and Ely and the 


county palatine of Durham to the chief juſtice or juſtices there : 
Aud thereupon every of the ſaid j uſtices and officers ta 2 
K 
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weh tenor 1 with mittimus Pall be directed and 
delivered, ſhall have potuer to make like proceſt to the inferior 
efficers to whom the execution of proce there doth appertain, 
returnable before the juſtices there, at their next ſeſſions or 
courts, two months at the leaft after the tefte of every ſuch pro- 
cee So akvays, as in every degree they ſhall proceed in their 

Mont and courts qqanf the offenders as t office of the ſaid 
court of king's bench are limited by the tenor of this aft in term 
times to do and execute, ſ. 11. byes 

Provided alſo, that any perſon, at the time of any proceſs of 
capias aforementioned awarded, being in priſon, or out of this 
realm in the parts beyond the ſea, or within age, or ef non ſane 
memory, or woman covert, ſhall not incur any of the pains or 
forfeitures aforementioned, which ſhall grow by any return or 
default happening, during ſuch time of non-age, impriſonment, 
being beyond ſea, or non-ſane memory ; and the party grieved 
may plead every ſuch cauſe or matter in bar 7 and upon the 
diftreſs or other proceſs that ſhall be made for levying of any f 

2 pains or forfeitures. ſ. 12. 

And if the offender againſt whom any ſuch writ of excom- 
municato capiendo fall be awarded, ſhall not in the ſame 
writ have a ſufficient and lawful addition; or if in the ſig- 
nificavit it be not contained, that the excommunication doth pro- 
ceed upon ſome cauſe or _— of ſome original matter of 
hereſy, or refuſing to have his child baptized, or to receive t 
communion as it is now commonly uſed to be received in the 
church of England, or to come to divine ſervice now commonly 
uſed in the ſaid church of England, or error in matters 4 
reli =E : odtrine now received and allowed in the 7 churc 
of England, incontinency, uſury, ſimony, perjury in the eccle= 

2 court, or idolatry : 020 * all und every the pains 
and forfeitures limited againſt ſuch perſons excommunicate by 
this latute, by reaſon of ſuch writ of excommunicato ca- 
piendo wanting ſufficrent addition, or of be ſignificavit 
wanting all the cauſes aforementioned, ſhall be utterly void in 
law ; and, by way of plea, to be allowed to the party grieved, 


13. 
j the addition ſhall be with a nuper of the place, in every 


ſuch caſe at the awarding of the firſt capias with proclamation 


according to the form mentioned, one writ of proclamation 
(without any pain expreſſed) ſhall be awarded ints the county 
where the offender ſhall be moſt commonly reſiant at the time 
of the awarding of the ſaid firſt capias with pain, in the ſame 
writ of proclamation, to be returnable the day of the return 
of the ſaid fir/t 5 with pain and proclamation there- 
upon, at ſome one ſuch time and court, as is preſcribed for the 
2 pron 
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ion the ſaid firſt capias with pain e And if 


ſuch proclamation be not made in — _ oy the offender 

ll be commonly refiant in caſes of addition of nu- 
7 * eh er et ſuſtain no eu or iter by 
virtue of this flatute, for not yielding his body according to the 
tenor aforementioned ; any thing before ſdecified, and to the 
contrary hereof, in any wiſe notwithfanding, . 14. 


8. 2. It Hall be forthwith brought into the court of king's 
bench, &c.) It hath been often adjudged, that this form 
of taking out the writ, and the ſeveral ſteps therein (as 
contained in this clauſe af the act) ought to be preciſely 
purſued ; and for default thereof many perſons have been 
diſcharged. Gi. 1056. 


Into the court of king's bench] In the biſhop of St. David's 
caſe, M. 1 An. it was declared, that before this ſtatute, 
the writ was returnable into chancery ; and there the /ig- 
mficavit was quaſhed, if undue: but now the judgment 
of that, by this ſtatute, is devolved on the court of king's 


bench. Farreſl. 57. 


8. 4. Capias] The penalties of this act being inflicted 
upon none but thoſe who are excommunicated for ſome 
of the cauſes ſpecified in ſ. 13. the capias accordingly muſt 
not be with penalty in any other caſe : Or if it iſſue ſo 
by miſtake, the court wil yr a ſuperſedeas upon mo- 
tion ; and if the party be taken, will upon pleading (after 
the habeas corpus is granted and returned, and ſo the 
matter is judicially before them) diſcharge him from the 
penalties, tho' not from the impriſonment, In conſider- 
ation of which pleading, and the trouble and charge that 
attends it ; it is ſaid, that he may have an attachment 
againſt the plaintiff, Gi 1056, 1 Salk, 294. 


S. 8. He ſhall remain in the cuſtody of the ſaid ſberi 
T. 1 An. Slipper and Maſon, The plaintiff obtained ſen- 
tence againſt the defendant for 210 1 for non-payment of 
tithes and coſts, The defendant for non-payment was 
excommunicated, and arreſted upon an excommunicato 
capiendo, and the ſheriff let him eſcape. The plaintiff 
brought a ſpecial action againſt the ſheriff; and had a 
verdict againſt him for the 2101. It was moved in arreſt 
of judgment, that the action would not lie. But by the 
court it was adjudged, that the action well lay: And 
they relied much upon the caſe, where it was held, that 
an action lies againſt the ſheriff for ſuffering a mo to 

eſcape, 
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eſcape, being arreſted upon a capias utlagatum after out · 
lawry 2 proceſs, L. — 788, 


8, 8. Without bail] By the ſtatute of the 3 Hd. f. c. 15. 

rſons excommunicate, taken at the requeſt of the bl. 

op, ſhall be in no wiſe repleviſuble, by the common 
writ, nor without writ. 

That is to ſay, he that is certified into the chancery 
by the biſhop to be excommunicated, and after is taken 
by force of the king's writ of excommunicato capiendo, 
is not bailable : for in ancient time, men were excommu- 
nicated only for hereſies propter lepram anime, or other 
heinous cauſes of eccleſiaſtical coxnizance, and not for 
ſmall or petty cauſes; and therefore in thoſe caſes the 

rty was not bailable by the ſheriff or gaoler without the 

ing's writ: but if the party offered ſufficient caution 
de parendo mandatis ecclefiz in forma Juris, then ſhould 
the party have the king's writ to the b wo to accept his 
caution, and to cauſe him to be delivered. And if the 
biſhop will not ſend to the ſheriff to deliver him, then 
ſhall he have a writ out of the chancery to the ſheriff for 
his delivery: Or if he be excommunicated for a tem- 
ral cauſe, or for a matter whereof the eccleſiaſtical court 
ath no cognizance ; he ſhall be delivered by the king's 
writ without any ſatisfaction. 2 Inft. 188, 
And where it is ſaid, that the ſheriff ſhall not bail them 


the common writ, nor without writ ; this is to be under- 


„ that the ſheriff ſhall not replevy them by the com- 
mon writ de homine replegiando, nor without writ, that 
is, ex officio : But they may be bailed in the king's bench. 
2 In/t. 189. 

S. 13. Shall not in the ſame writ have a ſufficient and laws 
ful additim) M. 1 An. . and Sangway. The defendant 


was excommunicated for a certain cauſe of jactitation of 
marriage, and taken upon a capias, and brought up by 


habeas corpus; and exception was taken to the writ, that 


therein no addition was given to the defendant : But the 
court held ; that for any of the cauſes mentioned in the 
ſtatute, the defendant's addition ought to be in the writ ; 
but that in other caſcs, no addition is neceſſary, 1 Salk. 
294. 

S. 13. Fin the ſignificavit it be not contained, &'c.] By 
Holt chiet juſtice, at the common law, the cauſe had no 
need to be thewn in the writ of excommunicato capiendo ; 
but it was ſufficient to ſay, that the party was excom- 
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municate for manifeſt contumacy : but in the biſhop's 
certificate it ought to be ſhewn, And now ſince the 
tute of the 5 Alis. the cauſe ought to be ſhewn in the 
writ. . Ld. Raym. 619. 

M. 12 //. K. and Fowler, In the king's bench. On 
a habeas corpus the return was, that Fowler was taken 
and in cuſtody by a writ of excommunicato capicndo z 
and the excommunication was in the writ recited to be, 
for certain cauſes of ſubtraction of tithes or other eccle- 
ſiaſtical rights, And becauſe this return was uncertai 
the court was moved that he might be diſcharged, An 
the queſtion was, whether this return was uncertain z and 
2 that uncertainty would vitiate the writ, And 
the court reſolved, 1. That the return was uncertain x; 
for that the other right: might be ſuch matters as were out 
of their juriſdiction, and they ought to ſhew the matter was 
within their juriſdiction; for of that the king's courts are to 
be judges, and not they themſelves. 2. The cauſe of ex- 
communication muſt be ſet forth in the writ, At com- 
mon law, the writ de excommunicato capiendo was al- 
ways general, for contumacy ; not containing a ſpecial 
cauſe, And the writ was returnable in chancery, and 
founded on a certificate of the biſhop, which certificare 
ſet forth the cauſe before, and the party could not be 
diſcharged but by ſuperſedeas in chancery, if the cauſe 
were inſufficient, But now the cauſe muſt be ſet forth 
in the writ de excommunicato capiendo it ſelf, becauſe 
by the ſtatute of the 5 Eliz. the writ is made returnable 
in this court, which would be to no purpoſe, if the cauſe 
were not to be ſet forth in the writ, and this court judge 
of that cauſe, "The court held, they might diſcharge 
the party, upon the inſufficiency of the return, Before 
the 5 Elix. there were no diſcharges in this court on ex- 
communicato capiendo's, but where a man was excom- 
municated pending a prohibition : Now, the caſe is al- 
tered ; for this court may quaſh the writ of exeommuni- 
cato capiendo, or award en ſuperſedeas ; becauſe this court 
are judges of the cauſe, and have it before them, and the 
party cannot go into chancery for a ſuperſedeas now, be- 
cauſe the writ is returnable here. Accordingly the writ 
was quaſhed, and this ſpecial entry made on the habeas 
corpus, that the party was diſcharged becauſe the writ de 
excommunicato capiendo was quathed. 1 Salk, 293: 

M. 1 An. , and the biſhop of St. David's. e de- 
fendant, having becn arreſted upon an excommunicato 
capiendoy was brought into court by habeas corpus. And 

upon 
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upon the return it appeared, that he was excommunicated 


224 


for non-payment of coſts, in which he was condemned by pe! 
commiſſioners delegate in d certain cauſe of office or cor- wt 
rection, at the promotion of Lucy; And this by the the 
court was held to be ill; becauſe it did not appear, that wy 
theſe coſts were adjudged in a cauſe of eccleſiaſtical cog. Gi, 
nizance ; and it is plain, ſince the ſtatute of the 5 Ez. | 
that the cauſe ought to appear in the writ z for otherwiſe mi 
how can this court make judgment of the ſeveral cauſes git 
ſpeeiſied in that ſtatute, in order to award ſeveral pro- cat 


ceſſes with penalties? And the court quaſhed the writ 
of excommunicato capiendo, and diſcharged the defendant, 
L. Raym. 817. 

So in the court of chancery, M. 10G. 2. K. and Eyre. 
Two ſignificavits were quaſhed, being only ſaid to be in a 
cauſe which came by appeal concerning a matter merely 
ſpiritual, For by lord Talbot ; we are not to lend our 
aſſiſtance, but where it appears clearly they have juriſ- 


diction, and are not to truſt them to determine what is a cat 
matter merely ſpiritual: In Fowler's caſe it was, in an) 
cauſes of eccleſiaſtical rights, and held not ſufficient. tha 
Str. 1067. ma 
Abſolution and 19. In the ſaid ſtatute of the 5 Elix. c. 23. there is lik. 
3 a ſaving to all archbiſbaps and biſhops, and all others having nic 
authority to certify any perſon excommunicated, the like autho- aſti 
rity to accept and receiue the N and ſati faction of the be 
ſaid perſom ſo excommunicated, in manner and form heretofore * 


uſed ; and him to abſobve and releaſe, and the ſame to ſignify, 
as heretefore it hath been accuſtomed, to the king*s majefly in the 
high court of chancery ; and thereupon to have ſuch writs for 
the deliverance of the ſaid perſon 1 abſolved and releaſed from 
the ſheriff's cuſtody or priſon, as heretofore they or any of them 
had, or of right ought or might have had ; any thing in this 


flatute to the contrary notwithſtanding. ſ. 10. the 
In which caſe, if due caution be offered by the party for 
excommunicated, and admitted by the biſhop ; then the ſaic 
biſhop may command the ſheriff to deliver him out of ecc 
priſon, Gif 1063, 
The language of the writs, when they ſpeak of ab- 
ſolving an dellvering an excommunicate is, facta ſatis- 
factione, aut preſtita cautione, prout moris eſt, de pa- jud 
rendo mandatis eccleſiæ ; that is, either making preſent if t 
ſatisfaction at or upon his abſolution, or putting in caution wo 
that he will hereafter perform that which the Fiſho ſhall of | 
reaſonably and according to law injoin him, hich for 
caution, in the civil law, is of three forts; 1. Fidejuſſo« the 
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rl ns, When a man bindeth himſelf with ſureties to 


perform ſomewhat. 2. Pignoratitia, or realis cautio ; as 


| When a man engageth goods, or mortgageth lands, for 


the performance, 3. Juratoriaz when the party which 


is to perform any thing, taketh a corporal oath to do it. 


"yl 1063. 
f and ſufficient caution is offered and not ad- 
mitted, then a writ to the biſhop is provided in the re- 


. giſter, to command him (after having taken ſufficient 


caution) to order the perſon to be delivered, Gib/, 1063. 

And if the biſhop doth not deliver him upon the ſaid 
writ, then the party may have another writ to the ſheriff, 
to command him to apply perſonally to the biſhop, and 
admoniſh him to deliver the party after having taken ſuf- 
ficient caution ; and if the biſhop will not do the ſame in 
preſence of the ſheriff, then the ſheriff to deliver him, 


. Gibſ. 1063. | 


nd the reaſon thereof is, for that by the excommuni- 
cation the party is diſabled to ſue any action, or to have 
any remedy for any wrong done unto him ſo long as he 


| ſhall remain excommunicate. And alſo the party grieved 
may have his action upon his caſe againſt the biſhop; in 


like manner as he may when the biſhop doth excommu- 
nicate him for a matter which belongeth not to eccleſi- 


aſtical cognizance. Alſo the biſhop in thoſe caſes may 


be indicted at the ſuit of the king. 2 [nft. 623. 
In like mannef, if one appear in the ſpiritual court, 
and is excommunicated for refuſing to anſwer, where he 
is not bound by the law to anſwer (as, for inſtance, 
when he cannot obtain a copy of the libel) ; prohibition 
is granted, with a clauſe to abſolve and deliver the party. 


x _ 1063. 


ut altho, in caſe the party excommunicated reſts in 
the ſentence given againſt him, there is no legal means 
for his deliverance, but ſubmiſſion and caution as is afore- 
ſaid; yet if he appeal from ſuch ſentence to a ſuperior 
eccleſiaſtical judge, this puts the party in the ſame ſtate 
that he was in before the ſentence given ; which the law 
orders, by reaſon of the preſent doubtfulneſs whether it 
was valid or invalid. Add to this, that by appeal, the 


judge a gvo doth ceaſe to be his judge in that cauſe z and 


if the party was impriſoned, and were to continue ſo, he 
would thereby be hindred from the effectual proſecution 
of his appeal, which may happen to prove juſt, Where- 
fore, upon allegation in behalf of the party _ _ whom 
the writ is gone out, that he hath appealed, and upon 

Vol, II. Q ptoof 


—— . -ngn 


— 


226 


Extommunitation. 


proof made thereof by an authentic inſtrument, a writ of 


ſuperſedeas (without any appearance of a ſcire facias 
preceding) is provided for him in the regiſter, Gi/. 
10 


But the uſual way. (eſpecially in caſes where it is 
doubtful whether objections may not lie againſt his being 
delivered) is, the iſſuing a ſcire facias, to warn the biſho 
and the party proſecuting, to ſhew cauſe why the ſherif 
ſhould not ſurceaſe from attaching the excommunicate, 
or why he ſhould not deliver him, if he be in priſon. 
And if the biſhop in caſes of office, and the proſecutor 
in caſes of inſtance, do not appear in chancery, the party 


is delivered; but if they appear, and not the party, 
then a reattachment goes forth to impriſon him. Grib/. 


s 1014. 


M. 1 An. J and the biſhop of St. Davids, The de- 
fendant was ta 

endo, and being in cuſtody in Newgate prayed a habeas 
corpus, and was brought into court thereupon ; and it 
appeared by the return, that the writ of excommunicato 
capiendo was not yet returnable, And the court held, 
that one taken on a writ of excommunicato capiendo 


cannot come into this court but by habeas corpus; and 


if he be brought in before the writ is returnable, he 
mall not be allowed to plead or move to quaſh the writ, 
1 Salk. 294. 

But in the caſe of K. ond Theed, H. 3G. After the 
writ had been opened and entred of record, it was deli. 
yered out in order to take up the defendant; and before 
the return, the defendant moved and had it ſuperſeded : for 
the court ſaid, my 14 of it by the entry; and 
ſince it appeared, that the defendant could not be legally 
detained upon it if he way taken, it was proper to ſuper- 


| ſede it, to prevent the man's being reltrained of his li- 
t1 


berty contrary to law; that the intent of the ſtatute, 
which directs the writ to be delivered in open court, 
was to npprize the Court of the nature of the cauſe; 
that this was now to be conſidered as a writ that 
improvide emanavit z and they were not to walt till 
the return, till all the inconveniences which they ſhould 
-_ prevented by not iſſuing the writ had happened. 
tr. 43. 

If 5 perſon be excommunicated by divers excommuni- 
eations, for divers offences, and produceth letters of ab- 
Glutiou from one ſentence; he ſhall not be diſcharged, 
until he be abſolved from them all, 1 nt. 134. ; 
| L 


en upon a writ of excommunicato capi- 
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Tf after a perſon is excommunicate, there comes a ge- 
neral act of pardon, which pardons all contempts ; it 
ſeems that the offence is taken away, without any formal 
abſolution. 2 Bac. Abr. 326. 


| Executor. See Wills, 
Exemptions. See Peculiats. 


Exoꝛciſt. 


t. TAD CIST, is one of the five inferior orders in Exorcift, what. 
the church of Rome ; whoſe office it is, to compel 
by abjuration evil ſpirits tormenting men, in the name of 
mighty god to to come out of them. Gihſ. 99. 
2. Can, 72. No miniſter ſhall, without the N e 6s cond 
the biſhop of the dioceſe under his hand and ſeal, attempt ci, 
upon any pretence whatſoever, either of poſſeſſion or ob- 
ſeſſion, y faſting and prayer to caſt out any devil or de- 
vils z under pain of the imputation of impoſture or co- 


| ſenage, and depoſition from the miniſtry, 
i an 


the form of baptiſm in the liturgy of the 2 Ed. Exorcifing in the 
6, it was ordered thus j =—— office of daytiſm. 
Then let the prieſt AN yoo the children, ſay, 
I command thee, unclean ſpirit, in the name of the fa- 
ther of the Yon and of the holy ghoſt, that thou come out 
and depart from theſe infants, whom our lord Jeſus Cheiſt 
hath ybuchſafed. to call to his holy baptiſm, to be made 
members of his body and of his holy congregation ; there- 
fore thou curſed ſpirit, remember thy ſentence, remem - 
ber thy N dene remember the day to be at hand, where- 
in thou ſhalt burn in fire everlaſting, prepared for thee 
and thy angels ; and preſume not hereafter to exerciſe any 
tyranny towards theſe infants, whom Chriſt hath bought 
with his precious blood z and by this his holy baptilin 
called to be of his flock, 


Extortion, See Fees. 


Q 2 Faculty, 


Faculty. See Ollpenlatlon, 


—— 1 


8 * 


Faculty court. 


T E faculty court belongeth to the archbiſhop of 
Canterbury; and his officer is called maſter of the 
faculties. His power is, to grant diſpenſations, as to 
marry, to eat fleſh on days prohibited, to hold two or 
more benefices incompatible, and ſuch like. 4 In/t. 337. 


Fairs and markets. Sce Cburch. N 
Faſts. See HDoſtdavs, 
Feaſt. See Polidays. 


Y the 25 Ed. 3. ſt. 4. c. 9. Becauſe the king's juſ- 
tices do take Aalener e and 7 5 
miniſters, of extortions and oppreſſions, and impeach them 
wvithout putting in certain, wherein, or whereof, of in what 
manner they have done extortion z the king will, that hit juſtices 
ſhall not from henceforth —— the ordinaries, nor their mi- 
niſters, becauſe of ſuch indiftments of general extortions or op- 
prefſions, unleſs they ſay, and put in certain, in what thing, and 
of what, and in whit manner, the ſaid ordinaries or their 
_— have done extortions or eppreſſiont, | 
the 33 Eliz. a commiſſary, regiſter, and apparitor, 
were indicted of extortion ; for that they, by colour of 
their offices, had received 118 6d for abſotution: And 
exception was taken to the inditment, that by this ſta- 
tute the particular offence of every offender ought to have 
been eſpecially ſet down; but the exception was not al- 
lowed ; becauſe they took the ſum in groſs, and the party 
grieved could not have notice by what proportion they di- 
vided it, 2 Leon, abs, 


1. 


Another 


„ 
Fees. 

Another exception in the ſame caſe was, becauſe it was 
not ſhewed what was their due fee: and this was con- 
ceived to be a good cauſe of exception ; for if no fee be 
due, the ſame ought to appear in the indictment. And 
afterwards, the opinion of the court was, that they ſhould 
be diſcharged. 2 Leon. 268. | 

2. Can. 135. No biſhop, ſuffragan, chancellor, com- 
miſſary, archdeacon, official, not any other exerciſing ec- 
eleſiaſtical juiſdiction whatſoever, nor any regiſter of any 
eccleſiaſtical courts, nor any miniſter belonging to any of 
the ſaid officers or courts, ſhall hereafter for any cauſe 
incident to their ſeveral offices, take or receive any other 
or greater fees, than ſuch as were certified to the moſt 
reverend father in god John late archbiſhop of Canter- 
bury, in the year of our lord 1597, and were by him ra- 
tifed and approved; under pain that every ſuch judge of- 
ficer or miniſter offending herein, ſhall be ſuſpended from 
the exerciſe of their ſeveral offices for the . ſpace of fix 
months for every ſuch offence. . Always provided, that 
if any queſtion ſhall ariſe concerning the certainty of the 
ſaid fees, or any of them; then thoſe fees ſhall be held 
for lawful, which the archbiſhop of Canterbury for the 


time being ſhall under his hand approve : except the ſta- 


tutes of this realm before madedo in any particular caſe 
expreſs ſome other fees to be due, 
One of the articles or canons ratified in the year 1584 


was, that no other nor greater fees ſhould be taken for 


any cauſe, by any biſhop ordinary archdeacon or their 
miniſters, than thoſe which were uſed to be taken at the 
beginning of the queen's reign ; and that a table of all 
ſuch 'fees ſhould ut in every conſiſtory before the 
feaſt of St John Bapeil then next enſuing: a copy where- 
of, ſigned by the ordinary, was to be tranſmitted within 
the ſaid time to the archbiſhop, Ci 1015. 

Which ſaid article was repeated in the conſtitutions of 
archbiſhop Whitgift, in the year 1597 aforeſaid :, And it 
is there enjoined, 1. That the table which is to be hung 
up in the conſiſtory ſhall contain the ſeveral ſums of every 
particular fee, which moſt frequently and uſually, from 
the beginning to the eighteenth year of the queen's reign, 
had been wont to bo taken, as well by the judge, as by 
all and every of the officers and miniſters of the ſame 


court, 2. That an authentic copy of the ſaid tables, be 


delivered by every judge to their reſpective biſhops, to be 
preſerved in their archives, 3. That every biſhop tranſ- 
"rey Q 3 mit 
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mit an authentic copy written on parchment, to the arch. 
biſhop. Gb. 1015. 4 

3. Can 136. The regiſters belonging to — 7 — 
ſtical judge, ſhall place two tables, containing 
rates and ſums of all the ſaid fees ; one in the uſual place 
of conſiſtory where the court is kept, and the other in 
his regiſtry ; and both of them in ſuch ſort as every man 
whom it concerneth may without difficulty come to the 
view and peruſal thereof, and take a copy of them; the 
ſame tables to be ſet up before the feaſt of the nativity 
next enſuing, And if any regiſter ſhall fail to place the 
ſaid tables according to the tenor hereof : he ſhall be ſuſ- 
pended from the execution of his effice, until he cauſe the 
ſame to be accordingly done, And the ſaid tables being 
once ſet up, if he ſhall at any time remove, or ſuffer the 
ſame to be removed hidden, or any way hindred from 
ſight, contrary to the true meaning of this conſtitution ; 
he ſhall for every ſuch offence be ſuſpended from the ex- 
erciſe of his office for the ſpace of ſix months. 

The judge of every eccleſiaſtical court hath an un- 
doubted right, upon proper application (by petition) from 
any ſuitor in the ſaid cqurt, to tax the proctor's bill, 
And the method uſually practiſed is, for the judge to refer 
it to the regiſter, liredling the reſpective parties to attend 
him if they think fit, one to make his exceptions, and the 
other to juſtify the ſeveral articles pr items of his bill; 
and the regiſter to make his repoxt tq the judge, wha 
thereupon proceeds to tax the bill, oy the regiſter has any 
doubt, the aſſiſtance of the other proctprs may be required. 
The fees alledged to be given to counſel, if denied by the 
client, as alſo his demand for any unuſual or extraordi- 
nary articles which do not appear from the proceedin 
in the cauſe, muſt. be cleared up to the ſatisfaRtion of th 
judge, either by the proctor's oath: (if he voluntarily offers 
it, and there be no affidavit to the contrary), or by re- 
ceipts and vouchers from thoſe to whom the money is al- 
ledged to he paid, or by producing letters and orders from 
OO © OG RPE BE 2 I 

4. Dr. Gibſon ſays, . Fees having been demanded by 
58 and (upon refuſg to pay) ſuits commenced 

y_ them in th ſpiritual courts. againſt their clients ; 
prohibitions have been. prayed on many occaſions : ſome 
on pretence that the thing itſelf is properly cognizable in 
the temporal courts, for which-they might bring an action 
upon the retainer, for work and labour done; and others, 

5 | "7. 5 


ſurmiſe of cuſtom. and the ſum and ſubſtance of 
what hath uſually been reſolved upon that head, was de- 
livered by Vaughan and Windham, in the caſe of Horton 
and Wilſon, (1 Mod; 167); that no court can better 
judge of the fees that have been due and uſual in the ſpi- 
ritual court than themſelves, and that therefore the ſuit 
for fees was moſt proper for that court ; unleſs where the 
foundation of the demand ſhould be cuſtom, and it ſhould 
' come in queſtion whether the cuſtom was ſo or not: and 
in that reſpect they compared this caſe- to the caſe of a 
modus for tithes ; which if not denied may be recovered 
in the ſpiritual court; but if denied, prohibition h, 
It was ſaid by Hale chief juſtice, in the caſe of Mob and 
Hartfell (3 Reb. 516.) that no action upon the caſe was 
ever brought for proctor's fees; and that therefore they 
may be ſued for in the ſpiritual court, And tho' a pro- 
hibition was granted in the caſe of Sir Edward' Lake (3 
Keb. 203.) that was not becauſe-it was a ſuit for fees, 
but becauſe'it was a- ſuit before himſelf for his own fees, 
To which may be added, what was ſaid in the caſe of 
Fohnſon and Lee (5 Mod. 242), that rules are made in the 
temporal courts, to oblige the attorneys there in matters 
of practice: and the like rules are made in the ecclefi- 
aſtical courts, to oblige the proctors and miniſters there; 
ſo that they muſt be allowed to be the proper judges in this 
matter. Gi. 1015, 
Hut in the caſe of Gi and Blliſon, H. 5 M. A pro- 
hibition was prayed and granted, in the king's bench, to 
ſtay a ſuit in the arehdeacon of Litchfield's court, againſt 
churchwardens, for a fee for ſwearing them, and taking 
preſentments ; and tho” an attempt was made to diſcharge 
the rule, it was over- ruled: And it was inſiſted, that 
no fees could be due but by cuſtom, or for work done; in 
which caſe, a quantum meruit lay. 1 Salk. 330. | 
And in the cafe of Pollard and Gerard, M. 13 W. A 
motion was made in the court of king's bench for a pro- 
hibition to be directed to the court of the archdeacon of 


Middleſex, to ſtay a ſuit there by Gerard againſt the plain- 


tiff for fees, to wit, 48 due to him as regiſter, from Pol- 
lard, being ſworn before him churchwarden ; upon ſug- 
geſtion, that the office of regiſter is a temporal office, and 
all profits and fees due to jt ſuable at common law. And 
a rule was made to ſhew caſe why a prohibition ſhould 
not be granted. And on ſhewing cauſe, it was agreed, 
that prohiþitions have been granted in this court, to ſtay 


© Q4 ſuits 
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action: 


Fees. 


ſuits in the ſpiritual court for fees due to the profors ; but 
in this caſe (it was ſaid) the ſpiritual court may make a 
better judgment, whether the fees in demand are due and 
reaſonable : Beſides that they are ſo ſmall, that it would 
not be worth while to bring an action at common law for 
them; and in ſuch caſe this court will not drive 
the party to, the tedious and expenſive remedy of an 
* this court, the door keepers claim fees by cuſ- 

tom ; and fees are due to the marſhal, cryer, and others, 
at the aſſizes; and in ſuch caſes, if the parties who 
ought to pay the fees refuſe to do it, this court or the 
judge of aſlize repectively exert their authority, and com- 
mit perſons refuſing to pay their fees, and do not drive the 
grieved to their action: and this (it was ſaid) is the 
conſtant practice. But by Holt chief juſtice; I know of 
no ſuch practice: I cannot commit a man for not paying 
the ſaid fees: If there is right, there is remedy ; Indebi- 
tatus aſſumpſit will lie, if the fee is certain; if uncertain, 
quantum meruit : It was held in the 15 Cha, 2. in the 
exchequer, in a caſe reported by Hardres, that a 1 
cannot ſue ſor his fees in the ſpiritual court: there- 
fore in this caſe a prohibition ſhall be granted; and if 
the parties will, - the plaintiff ſhall declare upon it, to 
the end the matter may be determined more judicially, 


L. Raym. 703. 

So in Gifford's caſe, M. 1 An. Gifford was libelled 

againſt in the eccleſiaſtical court for fees : and upon mo- 
tion a prohibition was granted. for no court hath a 
power to eſtabliſh fees, The judge of a court may think 
them reaſonable ; but that is not binding. But if on a 
quantum meruit, a jury think them reaſonable, then they 
become eſtabliſhed fees. 1 Salk. 333. 
And in the caſe of Davies and — T. 1724. In 
the exchequer : Libel in the ſpiritual court for proctorꝰ's 
fees. And a prohibition was granted: for, by the court 
where there is remedy at law, the ſpiritual court ought 
not to proceed; and this caſe depends upon a contract 
and retainer, which is triable at law, Bunþ. 170, 


Archbiſhop 


wee ee „eee 


ye 


a a> ok food D200 Saf 


Letter of Guietus — — 10 


Fees. 


Archbiſhop Whitgiſt's table of fees, ſet forth in the 
year 1597 z taken from Al. Parerg. 55 1. 


Judge | Regiſter |Proc- Appa- 
tor ritor. 
d (d]ſd, 
Commiſſion — — 0 
Exemplification mi cs 10 0 
Siguificavit — — 0 
O 


Adminiſtration where the 
goods exceed 401 — 10 
Letters to colle& the goods 
of the deceaſed — — 
Sequeſtration of the profits 
Tuition or guardianſhip — 
Licence to ſolemnize matri- 
mony without banns — 
Sentenſee˖— — 
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Tranſmiſſion of proceſs — 


Licence to ſue out of the ju- 2 
riſdiction — — 
Letters teſtimonial — 
Examination of proceſs — 
Interlocutory decree —— - 
Examination of any account 
Acceptance of a reſignation 
Licence to a preacher, cu- 
rate or ſchoolmaſter — 
Licence to-ſolemnize matri- 
mony in the time of pro- 
hibition of banns to be 
publiſhed 2 
For exhibiting of any proxy 2 
2 
2 
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Letters of interdict 
Commiſion of abſolution 
Inhibition in a cauſe of ma- 
trimony 
Reſpite of an inventory — 1 | 
Letters of intimation or pro- | 
clamatiann— — 1 
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Caveat for inſtitution or ma- 


Decree — 
Production of the party prin- 
9 cipal — — 
Production of the firſt wit- 
neſs — — 
— — of every othe 
Purgation— — 


For the firſt compurgator 
For every of the reſt — 
For interrogatories admini- 
fred + mmm rm — 
Suſpenſion —— — 
Abſolution thereof wo 
Excommunication- 
Abſolution thereoßü 
Tertificate of abſolution 
Caveat for wills and admini- 
{trations — — 
Ci tation — — 
Diſmiſſion of any cauſe of 
incontinence and inſtance 
after conteſtation of ſuit 
dmiſſion of any exhibit — 
ills and adminiſtrations 
according to acts of par- 
liament 21 H. 8. c. 5 
Proctor's fee on proving a 
To the apparitor for every 
teſtament or adminiſtra- 
tion above 5 — — 
Inſtitution with a mandate 
Writing any account — 
Letters of deacons or prieſts 
orders — — 
Licence of non-reſidence 
Bond — — 
For every ſearch in the re- 
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Fees. 


$chedule of excommunica- 


tion — — — 
For any act — — 
At the viſitation : For exhi- 
biting deacon's orders — 2 


— prieſt's orders — — 
— inſtitution, with the 
mandate — — — 
— diſpenſation — — 
N any proxy 
at the time of viſitation — — 


por exhibiting an 

bill of detection at wa 

ſame time — — 
Copy of any matter, by the 

regiſter : according to 

uantity 

To the proctor for counſel — — 
For every court day —— — — 
3 of coſts — — — 

ibel —éẽ— — — — 
Drawing ſentence. — — 
- Drawing any account — — — . 
Drawing any perſonal anſwer — —|— — 


For any other procuraterial 


matter — — 1424 
Execution of any proceſs per 

mile — — a= — . — 21e 2 
Diſmiſſion of a cauſe of in- 

continen ex — = | ww lo 3 


To the judge's man for wax to ſeal every thing, 4d. 
Note, There were no ſtamps in thoſe days, 


In the ſeveral dioceſes there are tables of fees, different 
as it ſeemeth) in the ſeveral charges, in proportion to the 
ifference of times wherein they have been eſtabliſhed, 

Thoſe which have in them the pu pure 
ancienter, than the ſtatute of the 13 C. 2. hich ſta- 
tute pyrgation was aboliſhed, 40 the -_ they are, 
the nearer they approach to this ſtandard of archbiſhop 
Whizgift, But conkidering the continual and _ de- 


rgation yg probably 


Apparitors, 


To regiſters, 


- wn The whole fees for a faculty to remove a 


Fees, 


creaſe in the value of money, it is impoſſible to fix any 
certain meaſure which will continue reaſonable for any 
conſiderable time; but new ſtandards ought-to be-fixed 
at certain periods. Money in the latter end of queen 
Elizabeth's reign, was more than double, or treble the va- 
lue of what it 1s at preſent. 


Here follows a table of fees allowed to be taken by the 
ractitioners in doctors commons, as ſettled by a jury, 
Nov. 19. 1734. Taken from Flozer's proctors pras- 
tice, p. 172. | 
FX 
To the regiſter for the copy of anſwers (if one 
ſheet) — — 2 0 4 
For evety other ſheet (ſtamps included) —— 0 2 
Fer the copy of a ſentence, or interlocutory 
decree, and ſtamp — — 0 
For the copy of any common record — 
Attending with records at another court, the 
firſt da — — 
For every other attendance _ _ 
— for money brought into court, per 
poun 


O 
For a bond in a cauſe of legacy and ſtamps 0 
For two receipts regiſtring — — 0 
Regiſter's attendances — — o 
For the ſervice of a proceſs within the bills of 
mortalit — — 0 
Serving a computiary, upon the firſt witneſs © 
— pon every other 0 
— A decree for anſwers, upon a 
proctor — 0 
For eyery ſentence or interlocutory — 0 
Reporting ſecurities — — 0 
— 0 
es 0 


For every witneſs ſworn in court 
For citing a peer more procerum — 
For the copy of a will (fifteen lines and ſix 
words in a ſheet) —ĩ— — 
For the copy of an adminiſtration, bond and 
ſta 8 — — — 0 5 
— O 1 


mp 
To the clerk looking it up _ 


— — for building a vault — 
For a ſequeſtration under ſeal, and ſtamps 


4 PF kd bod bows bod — [ 7 — 


] 
] 
] 
4 


1 2 


Relaxing the ſaune— — 

To the officer (if in London 28 6d) in the 
country | —— 

Drawing an inſtitution, mandate, certificate 
and letters teſtimonial — — 

If caution is given, then extraordinary for it 

. Stamp 
For inſtitution to any prebend of Canterbury 
Every collation is —— — — 
Every lecturer and curate's licence 
Pariſh clerk's licence + — — — 
Sexton's licence — — — 


Whole fees for an adminiſtration (under 201) 

of a ſailor in the king's ſervice 
Probate of a will tt? — — 
For an adminiſtration under 51, in other caſes 
For an adminiſtration under 201 in other caſes 
Ditto under 401 — — — 
For an adminiſtration above 401 — — 
A commiſſion for an adminiſtration, inſtruc- 

tions and return 


Exemplification of a wil! — 
xemplifying — 
— (according to length.) 
e — ö 
In a will without witneſs, where the hand- 
writing is to be proved by two witneſſes, 
the affidavit and ſtamp is — 
Oaths —— 
Whole fees of a guardianſhip (if you have a 
copy atteſted by the regiſter) are 
If not, you deduct 7s 8d. remains 
Expence of having an original will attended 
with at aſſiz es 


A commiſſion for a will; duty, cc. 


0 © 


Searching and looking up the original — 
Record keeper's fee — 
Affidavit and ſtamps —— — 
Oath and record keeper's attendance. — 


Copy of the will to lie in the room of the 


original, and ſtamps, (according to the 


length). 2 


2 002 
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Fees. 


1 
nnr —ů— — © 5 0 
Receipts — 0 1 8 
Record keeper's fee ending at afizes po | | 
day — — 1 1 © 
Ae on delive out de original o 6 8 
ae 1 0 0 
For a Proxy to — for plaintiff or * 
fendant — 0 b 4 
Drawing a Jeelaration inſtead de in len- 
tory — 7 8 
Oath and attandenee. — — 044 
A marriage licence — — 1 4 6 
For a ſequeſtration or renunciation or ad mini- 
ſtration — — 0 6 8 
For the firſt term fee in cauſes «= — 0 5 © 
For every other term fee — — 0 34 
Every judicial attendance — — © 3 4 
Extrajudicial attendance — — 0 
e in term «ws 0 1 8 
Out of court — — 0 2 4 
Note, by the Gatuts of the 30 G. 2. c. 19. all thoſe 


inſtruments which before were to be on a treble ſixpenn 
Ramp, ſhall now be on a ſtamp of a s 6d. 


Fence of the churchyard, See Chtreh. 
Fighting in the church or churchyard, See Church. 
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Firſt fruits and tenths. 


I. Firſt fruits and tenths given to the pope. 
II. Firſt fruits and tenths annexed to the crown. 


III. Concerning the manner of payment of firſt fruits 
and tenths, 


IV. Firſt fruits and tenths appropriated 10 the aug- 
mentation of ſmall lirvings. 


I. Firſt fruits and tenths given to the pope. 


I, AN NATES, primitie, or firſt ſruts, was the run fruits 


value of every ſpiritual living by the year; which 
the pope, claiming the diſpoſition of all eccleſiaſtical li- 
vings within chriflendom, reſerved out of every living. 
12 Co. 45. 

Whit pope firſt impoſed firſt fruits hiſtorians do not 

agree. 4 Inft. 120, | 

In the 34 Bd. 1. at a parliament held at Carliſle, great 

complaint was made of intolerable oppreſſions of churches 
and monaſteries by William Teſta (called Mala Teſta) 
and the legate of the pope, and principally concerning 
firſt fruits ; at which parliament the king by the aſlent ot 
his barons denied the payment of firſt fruits of __ 
promotions within England, which were founded by his 
progenitors and the nobles and others of the realm, for 
the ſervice of god, alms, and. hoſpitality, And to this 
effet he writ to the pope ; and thereupon the pope re- 
linquiſhed his demand of firſt fruits of abbeys : in which 
parliament the firſt fruits. for two years were granted 
to the king. 12 Co. 45, 

In the 50 Kd. 3. the commons complain, amongſt other 
rievances from the court of Rome, that the pope's ool- 
ector that year (a thing never before done) had taken 

the firſt fruits of every benefice whereof he had made pro- 
viſion or collation z whereas he was uſed to take fir(t 


fruits only of benefices vacant in the court of Rome. 


D if) p. 2. C. 15. 

n truth this tribute or revenue of feſt fruits was grau- 
dually by little and little impoſed by the biſhop of Rome, 
on ſuch vacant benefices as himſelf conferred aint boſtowed 
and this was often complained of as a. very great griev- 


ance ;:fo that in the council at Vienna, Clement the fifth, 


wha. 


1240 


1557 


Firſt fruits and tenths. 


who was made pope in the year 1305, forbad the receiy- 
ing thereof, and ordered the ſame to be laid aſide, and 
that the twentieth part of the ſacerdotal revenues ſhould 
inſtead thereof be annually paid to the biſhop of Rome: 
but this not taking effect, the pope ſo retained the ſaid 
annates to his exchequer, as that it long remairied one of 
the moſt conſiderable parts of his revenue. God. Rep. 


2. Tenths, decimæ, are the tenth part of the yearly va- 


« lue of all eccleſiaſtical _— 4 Inf. 120, 121. 


Theſe tenths the pope (after the example of the high 
prieſt among the Jews, who had of the Levites a tenth 
part of the tithes) claimed as due to himſelf by divine 
right, And this portion or tribute was 1 ordinance 
yielded to the pope in the 20 Hd. 1. and a valuation then 
made of the eccleſiaſtical livings within this realm, to the 
end the pope might know and be anſwered of that year] 
revenue; ſo as the eccleſiaſtical livings chargeable with 
the tenth (which was called ſpiritual) to the pope, were 
not chargeable with the temporal tenths. or fifteenths 
3 to the king in- parliament, leſt they ſhould be 

oubly charged : but their poſſeſſions acquired after that 
taxation were liable to the temporal tenths or fifteenths, 
becauſe they were not charged to the other, So as the 
tenths of eccleſiaſtical livings were not yielded to the 
pope de jure after the example of the high pricſt amon 
the Jews, for then he ſhould have had the tenths of al 
eccleſiaſtical livings whenſocver they were acquired, but 
he contented himſelf with what he had got, and never 
claimed more; and that he might the better keep and 
enjoy that which he had got, the popes did often after 

rant the ſame for certain terms to divers of the kings 
of England, as by our hiſtories doth appear. a 4. 627, 


628, 


II. Firſt fruits and tenths annexed lo the crown, 


Taken from the I. By the 25 H. 8. c. 20. No perſon ſhall be pre ented 


Popes 


and nominated or commended to the biſhop of Rome, for the 
office of an archbiſhop or biſpop, nor ſend nor procure there for 
any bulls breeves palls or other things requifite for an archbiſhop 
or biſhop, nor ſhall pay any ſums of money for annates, fir/t 
fruits, nor otherwiſe for expedition of any ſuch bulls breeves or 
palls ; but the ſame ſhall utterly ceaſe, and no longer be uſed 


within this re J. 3. 
3 2. And 


Fir fruits and tenths. 


2: And by the 26 H. 8. c. 3. The king his heirs and G;yn to the 
ſucceſſors, kings of this realm, Hall m time to time to king. 


endure for ever, of every perſon who ſhall be nominated elected 
prefefted preſented collated or by any other means appointed to 
have any archbiſhoprick, biſhoprick, abbacy, monaſtery, priory, 
college, hoſpital, archdeaconry, deanry, provefiſhip, prebend, 
parſonage, vicarage, chauntery, chapel, or other dignity 
benefice or promotion ſpiritual, of what name nature or quality 
ſorver they be, or to whoſe foundation patronage or gift ſorver 
they belong, the firſt fruits revenues and. profits thereof” for one 


1. ſ. 4. 

** he ſhall alſo yearly have united to his imperial crown 
ever, one yearly rent or penſion amounting to the value 
of the tenth part of all the revenues, rents, ry tyther, 
 efferingt, emolumentt, and of all other profitt ns well called 
iritual as temporal, belonging to any ar — _ 
abbacy, monaſtery, priory, ardhdraconry, deanry, tal, col* 
„ houſe 1A prebend, cathedral hure, oon tent nat 
church, parſinage, vicarage, chauntery, free chapel, or other 
benefice or promotion ſpiritual, of what name nature or quality 
How they be, within any dioceſe of this realm or in Wales, 

1 ' 9\ 


III. Concerning the manner of payment of the fir/t 
1 fruits and A. a | 


1. Every perſon, before any attual or real paſſeſſion or med- 
dling with the 2 1 his benefice, ſhall pay ww for 2 
the firſt fruits to the king's uſt, at reaſonable dayt, and upon ol fit fruits, 


good ſuretier, 26 H. 8. c. 3. f. 2. 
ud the chancellor of England and maſter of the rells, jointly 


and ſeuerally, or ſuch other perſons as the king ſhall depute by 
commiſſion under the great et ſhall have pawer to examine 
and ſearch for the true value of ſuch firſt fruits, and to com- 
pound for the ſame, and to limit reaſonable days of payment 
thereof upon good ſurety by writing obligatory : and if compo- 
tian he made for the ſame before the lord chancellor or maſter 
of the rolls, then the writings obligatory or money taken for 
the ſame Hall be delivered to the clerk Fa the hanaper for the 
king's uſe ; and if compoſition be made before any other perſons 

fo deputed by the king as aforeſaid, then the ſame ſhall be de- 
livered to the treaſurer of the chamber or elſewhere as the king 
by commiſſion under the great ſeal ſhall appoint. ſ. 3. 

F Whoſe acquittance reſpectively ſhall be a ſufficient diſcharge. 

4. | 
Vox. II, R And 


742 Firſt fruits and tenths. 

e ſuch writings obligatory ball bt of the ſame erer ar 
writing? 2 made by any lay perſan by authority. of the 
flatute of the flaple; and upon certificate thereof into the 

ehancery, like proceſs and execution ſhall be thereupon had, a 
certificate of writings obligatory of the ſtatute of the fla- 


. 4. a 
( And the fn of 8d (over and above the ſtamps) ball be 
paid for ſuch writing obligatory, and no more; and 4 d for 
an acquittance. [4+ * LE | 
Aud one bond only ſhall be:gtven for the ſeveral payments, 
u & 3 An. c. rr, ſ. 6. 


And perſons ſo deputed as aforeſaid ſhall fix months 
deliver to Ye * rer of 2 or elfwhere to ſuch 


ether — as the king ſhall appoint, gs well all ſuch 


money as all ſuch ſpecialties and bonds, by indenture to be made 
between them : and if any ſuch perſon ſo deputed, his heirs 
executors or adminiſtrators; ball conceal or tmbezil any of the 
id ſpecialties or bonds,” and db not deliver them according to 
the tenor of this act; be ſhall forfeit his office, and male fine 
and ranſom at the hing's will, 20 H. 8. c. 3. ſ. 4. 
Penalty on not 2. And if any perſon ſhall enter into the poſſeſſion or meddle 
0-4. hu com” with the profits of bis ſpiritual promotion before he hath paid 
er c:mpounded as aforeſaid, and be conviet * by preſent- 
ment verdict confeſſion or witneſs, before the ſaid lord chancel- 
ler or ſuch other e ſhall have authority by commiſſion to com- 
pound fir the ſame; he ſhall be accepted and taken an intruder 
upon the king's poſſeſſion,” and ſhall forfeit double value, 26 


» 8. c. 3, ( 5, 

' Value how fo be 3. And in oder to aſcertain the valuation, it was en- 
Seettalned acted by the ſaid ſtatute of the 26 H. 8. c. 3. that the 
© chancellor of England ſhould have power to direct into every 
dioceſe commiſſions in the king's name under his great ſcal, 
as well to the archbiſhop or biſhop as to ſuch other 'perſons as the 

Ling ſhould appoint, cemmanding them to examine and inquire 0 
the true yearly values of all the manors lands tenements heredi- 
taments rents tythes r emol uments and all other profits as 
well ſpiritual as temporal, ap pertaining to any ſuch bene fice or 

promotion; with a clauſe to be contained in every ſuch commyſſion, 
that they ſhould deduct and allow theſe dedutttons e and 
none other, that is to ſay, the rents reſolute to the chief lords, and 

all other annual and perpetual rents and charges which any 
ſpiritual perſon is bound yearly to pay to any perſon, or id give 
yearly in  alms by reafon of any foundation or ordinance, and 

all fees for ſtewards receivers bailiffs and auditors, and ſynods 

and proxies ; and with another clauſe to be contained in their 


commiſſion, that they ſhould certify under their feals, at ſuch 
I days 


* * 


a 
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at Heul be limited by the ſaid commiſſions, as well the 
A value as TE ey 10, 11. 
And furthermore, all feet which any 


other prelate of the church is bound yea 


or miners 
within — © or able were to be 1 
[rn rt bibeprich and ber benefice and 
4. An are ric of 4 In what 4 
promotion — ſhecified, ſhall be ſeverally and diftintNy rated to 2 
in the proper dioceſe where they be, whereſerver their poſſeſſions 
or profits ſhall happen to lie, 26 H. 8. d. 3. f. 12, 
5. The year in which the firſt fruits 7 be ==» ſhall year when te 
begin and be accounted immediately after the avoidance ; and commence, | 
the profits belonging to any archdeaconry, — — „par- 
fonage, vicarage, or other ſpiritual promotion, benefice, dig- 
nity, or office during the vacation (cbaunteries only ted) 
Bal ys ts edi, foward; Nu thereof. 28 H. 8. 
C. 11. 1. 3. 
6. By the 26 H. 8. c. 3. 2 on preſented or collated Incumbent dy- 
to a parſonage or Vicarage not exceeding eight marks a year las- 
(that it, according to the. 3 then to be 2 was not 
to pay Fuits except he lived three years ami 
fun ; 2 tien there was ts be 7 claw * 
” gre died wit within | thy, years, the obligation ſhould 
. 27. 
And by the 1 El. e. 4 If an incumbent live to the end of 
half a year next after the avoidance, ſo as he hath received or 
without fraud might law filly have received the rents and pro- 
fits of that half year, and before the end of the next half yeat 
die or be lawfully: evitted removed. or put out by judg- 
ment at common law without fraud; he his heirs executors ad- 
miniſtrators and ſureties Mall be charged but only with a fourth 
part of the firſt fruits, any bond or other matter to the con- 
trary notwithſtanding. 2. F he live for ont tubole year next 
22 avoidonce, and La. — of balf a year then 
next following hall die or be removed as aforeſaid; he ſhall 
be charged but with half. of the firſt fruits. And if be live 
ta the end of one whole (year — am half, and before the end 
A fix months then next falling ſha 1 o die or be removed ; 
ſhall be charged- but only with three parts 7 the firſt fruin. 
Aud if be lf live to the end of two whole years, and not 
be lawfully evitted removed or put out as 71 he ſball | 
pay the whole, J. 30," 31, 32, 33. - 
7. Every archbiſhop a, 37555 ſhall have four years al- Within what 


time archbiſhops 


led him, when he * * * ' for the oy for the pay- and biſhops thai 
| ment pay, 
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ment of his fir ts, which ſhall commence from the time 
of a ox 7 — ares and in ed rae he ſhall 
pay one fourth part; and if he die or be removed before the 
four years be expired, he ſhall be diſcharged of ſo much as did 
not become due or payable at or before the time of his daath or 
removal, in like manner as the heirs exeeutors and adminiſtrators 
of rectors and vicars ſhall be diſcharged. 6 An. c. 17.1. 5. 
Deane, archiea- B. Deans, archdeacons, prebendaries, and other dignitaries, 
cons, prebenda · ſhall compound for their firſt fruits in like manner as reftors 
ries, bow to pay. nd Vicars ; and in caſe of death or removal within the time 
uſually allowed to rectors and vicars for payment of their fir/i 
ults, they ſhall be in the like candition, and have the ſame be- 
s adv nefit as is allowed to rectors and vicart. 6 An. c. 27. 1, 6. 
Tepths to-be de 9. And whereas by the 26 H. 8. c. 3. there was no 
zd fen.. proviſion for deduction of the tenths of that ſame year for 
A which the firſt fruits were due to be paid, whereby. there 
became a double charge; therefore by the 27 H. 8. c. 8. 
it is enacted as follows : viz. for. reformation thereof, the. 
king's highneſs, for the entire and hearty love that bis grace 
beareth to the prelates and other incumbents chargeable to the 
payment of the tenth and firſt — of his excellent goodneſs 
is pleaſed and contented that it 
tion, allowance and deduction ſhall be made of the tenth part 
out of the firſt fruits, which" tenth; ſhall be paid to the king 
for that firſt-year. ſ. 1, 2, 9. | 
Grant» ofexemp- 10. And all grants made to the univerſities or any college or 
ron from firſt hall therein, and to the college of Baton and Winchefter, by any 
1 7 tray realm or by adt Fact, for the diſcharge of 
755 wits and tenths, ſbull remain in force. 1 El. c. 4. 


What livings arte xx, By the 1 El. c. 
4.8 Halt c. walue of 10 l. after the rate and value upon the records and 
cording to the books of the rates and values for the firſt fruits and tenths re- 
— maining in the exehequer (according to the valuation made 
in the 26 H. 8.) ; and parſonages not exceeding the like yearly 
value of ten marks j ſhall be diſcharged of firſt fruits. ſ. 29. 
And the reaſon why vicarages not exceeding 101 ſhou 
be freed of this charge, and parſonages of ten marks ſhould. 
pay; was becauſe the vicarages in times of poperys and 
when the valuation was taken, had a great income by vo- 
luntary offerings, which falling to little or nothing upon 
the di errant of ogy this favour was afforded. 
them in their firſt fruits. Keep. 2. c. 15. 
What ene 12. And by the 5 Av. e. 24. All eccleſiaſtical benefices 
firſt fruits and With cure of ſouls, not exceeding the clear yearly value of 501 
tenths, avcorting by the improved valuation of the ſame, ſhall be diſcharged for 


— 2 ever from the fir/t fruits and tenths, ſ. 1. 2 
: | ut 


24-4 


enatted ; that at the compoſi- 


4. Vicaraget not exceeding the yearly 


_ * V ez * WW. 
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But this ſhall not diſcharge any benefices with cure of ſouls, 
the tenths whereof were granted away by any of her majeſty's 
predeceſſors in perpetuity, ſ. 3. That is to ay, it ſhall not 
diſcharge them of ſuch tenths, but if ſuch livings do not 
exceed the ſaid clear yearly value of 501 by the ſaid im- 
proved valuation, they ſhall be diſcharged for ever from 


firft fruits, 6 An. c. 27. f. 1. 


Iſo this ſhall not diminiſh any annual ſum flipend pen- 
ſoon or annuity heretofore granted to any perſon, body. politick or 
corporate, and charged upon the ſaid revenues of firſt fruits 
and tenths or any part thereof; but in caſe it ſhall ſo happen, 
that by diſcharging ſuch ſmall livings, the firft fruits and tenths 
which ſbail hereafter be collected in any dioceſe or dioceſes ſhall 
not be ſufficient to pay ſuch annual ſums as they now /land 
charged with, then the whole revenues of the firſt fruits and 
tenths throughout the kingdom ſhall be liable to make good ſuch 
deftriency, during the continuance of ſuch grants. 5 An. c. 
24. f. 6. | 

And for aſcertaining the ſaid clear yearly value, the biſbops 
of every dioceſe or guardians of the. {jnritualties ( ſede vacante), 
and the ordinaries of peculiars and places of exempt juriſdiction, 
were required by the ſaid act of 5 An. c. 24. as well by the 
oaths of witneſſes, as by other lawful means, to inform them- 
ſelves of the clear improved yearly value of every benefice with 


curg of ſouls within their reſpe&ive juriſdiftions, the clear im- 


proved yearly value wheresf did not then exceed 501, and were to 
certify the oe under hand and ſeal into the exchequer ; which 
certificate being made and filed in the ſaid court, was to aſ- 
certain the clear yearly value of ſuch benefices ta be diſcharged, 
l. 2 


13. Alſo the dean and canons of the free chapel of St George 8 _ 
within the 7 of Windſor, and all the Poſſeſſrons thereof, ſhall — from 
be diſcharged of tenths and firſt fruits, 1 El. c. 4. ſ. 35. firſt fruits and 
14. Alſo, nothing herein ſhall charge any hoſpital or the Hoſp and 
772 thereof employed for the relief of poor * or any ſchools exempted 
ſehol or the poſſeſhons or revenues thereof, with the payment from init trons 
of tenths or firſt fruits. 1 El. e. 4. ſ. 40. AY 
15. By the 26 H. 8. c. 17. Farmers and leſſees of e 
manors, lerdſbips, lands, e vicarages, portions of and not the lf». 
tithes, or other profits or commodities belonging to any arch= ke. 
biſhop biſhop or other prelate or ſpiritual perſon, or ſpiri— 
tual body corporate or politick, ſhall be diſcharged e firſt fruits 
and tenths ; but the lefſors and owners ſhall pay the ſame, 
116, There ſhall be one collector or receiver of the perpetual Color of the 
yearly tenths, who ſhall be nominated and appointed by the king vendhs. 
by letters patents under the great * 30. c. 10. f. * , 
: J n 


5 
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| And immedi eh nomination and appointment, and 
_—_ ry ao mh en 0 7 0 172 
s corporal oat t thful execution of bis ſaid 
ice, be re * more nfo wh of the bounty of 
queen Anne fr the augmentation of ſmall livings (as is here- 
after mentioned) in a general court. - , 
And he ſhall likewiſe give ſecurity to the ſaid corporation or 
2 2 as 5 in their — court ſhall 


to fuch perſon or per 
ppoint, for his true and juft accounting for and payment of + 


all and every ſum and ſums of money which he ſhall receive by 
virtue of his — office, and for the due and faithful execu- 
| tion and diſcharge of his ſaid office, as the governors at a ge- 
neral chit at any time before his taking upon him the execution 
of his office ſhall order and direct. Id. 
Where he ſhall 17. And he ſhall keep his office in ſome convement place 
_ — _ within London or Weſtminſter ; and ou give attendance far 
"60+ vomgy receipt of the tenths, at ſuch times as the ſaid governors in their 
court ſhall direct, between Dec, 25. and Ap, 30. yearly: of 
which times and place, due notice ſhall be given by the go- 
vernors in the gazette yearly one week at leaſt before Dec. 25. 
whereof every perſon concerned ſhall be obliged to take notice, 
without any further notice by way of ſummons demand or other- 
wiſe. e. 10. f. 2, 
Times of pay- 18. By the 26 Hf. 8. c. 3. The ſaid tenths are to he- 


Cane by the come due yearly at the feaſt of the nativity of our lord god. 


ſ, Fo 
nd by the 3G, c. 10, J erſon charged with the pay- 
ment 0 the Ball not pay 4 du 5 the ſame yearly fr 
the laſt day of April ſucceeding the feaſt of the nativity whereon 
the ſame ſhall become due; then upon certificate thereof made 
by the collector or receiver, an or before the firſt day of Fune 
following, he ſhall be allowed Apen his account all ſuch ſums 
as any perſons againſl whom ſuch certificates ſhall be made 
ſhould or ought to have paid, And in every ſuch caſe, the 
treaſurer chancellor and barons of the exchequer ſhall iſſue upon 
every ſuch certificate ſuch proceſt as to them ſhall ſeem proper 
and reaſonable, againſt every ſuch perſon againſt whom 4 
certificate ſhall be made his exectitors or adminiſtrators, whereby 
the ſame may be truly levied and paid to the ſaid colleftor or 
receiver, Aud every ſum ſo levied and paid the colleftor or 
receiver ſhall bring to account, and charge himſelf therewith in 
bis next account, . 3. 


Forfalture 61 . By the 26H. 8. c. 4 6. . 40. 
ee ang default in pape were d be deprived 


their benefice z and the reaſon of this ſevere penalty was, 


becauſe upon the reformation many clergymen ag" 
an 


king default in payment were to be deprived of 


S 1.1% SYA 


Eo 9 


Fir fruits and tenths, 247 

and denled to pay theſe tenths to the king, being (as they 

ſuppoſed) a duty properly due to the pope, Degge p. 4. 

e. 1 RO 3 

But now by the 38. e., 10. perſons making default 7 

payment Man for fo double value of 4221. ſ 45 -<ivk 

20, By the 26 H. 8, c. 3. the biſhops were charged to Tenths a charge 
Ce 


collect the tenths, and upon their certificate into the ex- wy 1 


chequer of ry by any incumbent, proceſs was 10 und (iccoton, * 
be iſſued out © 25 court againſt ſuch incumbent, his ex- 


ecutors and admmiſtrators ;” or for inſufficiency of them, again/t 
the ſucceſſors 7 uch incumbent : whereby the king might be 
truly anſwered and paid. 1. 18. 

And by the 27 H. 8. c. 8. In caſes where the ſucceſſor ſhall 
be chargeable to the payment of tenths unpaid in the time or life 
of his predeceſſor, he may 4a ſuch goods of his Bd 
as ſhall be upon the premiſes, and retain the ſame till the pre- 
deceſſor if he be alive, and if he be dead till his executors or 
adminiſtrators ſhall pay the ſame ; and if the ne ſhall not 
be paid in twelve days, then hz may cauſe the goods to be 
praiſed by two or three indifferent perſons to be ſworn for the 
fame ; and according to the ſame appraiſing may ſell ſo much 
thereof as fhall pay the ſame and alſo the reaſonable coſts that 
Hall be ſpent by the occaſion of diſtraining and appraiſing the 
ſame ; and if no ſuch diſtreſs can be found, then ſuch pre- 
deceſſor if he be alive, and if he be dead his executors er ad- 
miniſtrators may be compelled to the payment thereof by bill in 
chancery, or by action or plaint of debt at common law. |, 4. 

But by the 3G, c. 10. the biſhops are diſcharged from 
the ſaid collection; nevertheleſs all former ſlatutes for the 
impoſing charging aſſeſſing and levying and the true anſtorring 
and payment of the fir fruits and tenths, not altered by the 
ſaid flatute of the 3 G. ſhall continue in 75 l. 4. 

21. And by the 7 Ed. 6. c. 4. If any promotion ſpi- Ott of tenthe 
ritual ſhould chance to be or remain in ſuch ſort void, umbea. 
that no incumbent could be conveniently provided, the 
biſhops were to certify the ſame ſpecially : in which caſe 
it is enacted, that the king may levy and take all the globe 
lands tithes iſſues or profits of ſuch benefice, until be be paid 


the whole arrearages of the tenths, . 4 


22. In cathedral churches and colleger, every diſtin head Members of es- 
and member ſhall pay according to his own reſpective ſalary, ee 4 — _ 
and not for any others, 26 H. 8. c. 3. f. 25, 26. berate. 

23. The colleftor ſhall give arquittances under his hand to oche gor te give 
the perſont paying the my which ſhall be a ſuffictent diſ- acquittances, 
charge; for every of which atquittances ſhall be paid the frm 
of © d and no more, 3G. c. 10. f. 2. 

R 4 24. And 
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To pay te 24. And he ſhall pay the ſame yearly into the exchequer, 
GY re - _ laft day of May. 7 Ed. 6. c. 4. 38. 
His eſtate 25. And ſuch collector and receiver, his lands and tenements, 
chargeable. ſhall ſtand charged for the true payment a ſuch ſums as he 

ſhall receive, 34 & 35 H. 8. c. 2. 13 El. c. 4. 14 El. 

| e. 7. 27 Cl. e. 3. 48, c. 10. f. 2. 1 

Paſſing his ac- 26. And no officer of the exchequer ſhall take of any ſuch 
counts. collector or receiver any reward for making his account or quie- 

tus eft in the exchequer ; on * of Fur his office, and 

making fine at the king's will, 26 H. 8. c. 3: ſ. 20. 3 


- 


G. c. 10. ſ. 2. 


IV. Firſt fruits and tenths appropriated to the aug- 
mentation of ſmall livings. 


Power to eſtq- 1. By the 2 & 3 An. c. 11. It ſhall be lawful for the 
— a0 Kale queen, by her letters patents under the great ſeal, to incorporate 
thereon the firſt ſuch perſons as ſhe 742 therein nominate or appoint, to be one 
fruits and tenths. body politict and corporate, to have a common ſeal and 
tral ſucceſſion, and * at her majeſty's will and pleaſure, by 
the ſame or any other letters patents, to grant limit or ſettle ta 
or upon the foid corporation and their ſucceſſors for ever, all 
the revenue of firſt fruits and yearly perpetual tenths of all 
dignities offices benefices and promotions ſpiritual, to be applied 
and diſpoſed 


of for the augmentation of the maintenance of ſuch 


rſons vicars curates and Miniſters officiating in any church or 


chapel where the liturgy and rites of the church of England as 
net by law eftablifhed hall be uſed and obſerved ; with ſuch 
lawful powers authorities directions limitations and appoint= 
menti, and under ſuch rules and reftriftions, and in ſuch 

manner and form as ſhall be therein expreſſed. J. 1, 
But this ſhall not affeft any grant exchange alienation or 
inewmbrance heretofore made of or upon the ſaid revenues of 
A fruits and tenths ; but the ſame, during the continuance of 
uch grant exchange alienation or incumbrance, ſhall remain in 

fuch force as if this aft had not been made. i, 3. 

Power 10 ſettle p 2. — by the _ ſtatute ; the 2 & 3 An, c. 11. 
bel ect on H, perſon having in bis own right any e/late or intereſt in 
= agg colors pofſefſian reverſion or contingency in EL. or N in 
| any goods, ſhall have power by deed inrolled in ſuch manner 
and within ſuch time as is directed by the 27 H. 8. c. 16, 
for inrollment of bargains and ſales ; or by his laſt will or 
teſtament in writing, to give and grant to and veſt in the ſaid 


corporation and their ſucceſſors all ſuch bis eſtate intereft or 
| prox 
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0 or any part thereof, towards the augmentation of the 
be of ſuth miniſters as aforeſaid officiating in ſuch church 
or chapel where the liturgy and rites of the ſaid church ſhall be ſo 
uſed or ob ſer ved as aforeſaid, and having no ſettled competent 


roviſion belonging to the ſame ; and to be for that purpoſe ap- 
plied, according to the direction f the ſaid benefactor by ſuch deed 
or will ; and in default Arr irection, in ſuch manner as by ber 
majeſty's letters patents ſhall be appointed as u r And ſuch 
corporation and their ſucceſſors ſhall have full capacity and abi- 
lity to purchaſe receive take hold and enjoy for the purpoſes am 
aid, as well from ſuch perſons as ſhall be ſo charitabiy diſ- 
poſed to give the ſame, as from all other perſons as ſhall be wil- 
ling to ſell or aliene to the ſaid corperation any maners lands te- 
nements goods or chattels, without any licence or writ of ad quod 
damnum ; the ſlatute of mortmain, or any other ſtatute or law 
notwith/landing. ut this net to enable any perſon within 
age, or of non-ſane memory, or woman covert (without her huſ- 
band), to make any ſuch alienation. ſ. 4, 5. 

But by the 9 G. 2. c. 36, From and after Fun. 24. 
1736, no manors lands tenements rents advowſons or other 
hereditaments corporeal or incorporeal, nor any - ſum of money 

s thattels flocks in the * ick funds ſecurities for money or 
any other perſonal eftate, to be laid out or diſpoſed of in the pur- 
chaſe of any lands tenements or hereditaments, ſhall be given 
granted aliened limited releaſed transferred aſſigned or appointed 
or any Ways conveyed or ſettled to or upon any perſon body poli- 
tick or corpdrate or otherwiſe, for any eſtate or intereſt what= 
feever, or any ways charged or incumbred by any perſon, tn tru/t 
or far the benefit of any charitable uſet z unleſs ſuch gift con- 


veyance appointment or ſettlement of pe lands tenements or 


hereditaments ſums of money or perſonal eflate (other than flocks 
in the My 40 be and — 741 indented fete 
and delivered in the preſence ef tus er more credible * 
twelve kalendar months at leaft before the death of ſuch donor 
or grantor, and be inrolled in the chancery within fax kalendar 
months next 7 the execution there; and unleſs * flicks 
be transferred in the publick books uſually kept for the transfer 
of flocks, fix kalendar months at leaft before the death of ſuch 

nor or grantor 3 and unleſs the ſame be made to take ect 
in poſſeſſion for the charitable uſe intended, immediately from the 
making thereof, and be without any power of revocation reſer- 
vation truft condition limitation clauſe or agreement whatſoever, 
for the benefit of the donor or grantor or of any perſon claim- 
ing under him, ſ. 1. 


3. In purſuance whereof, the queen by letters patents, 1,.ers paton's 
bearing date Nov. 3. in the third year of ker reign, in- of incorporation. 


corporated 
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corporated the archbiſhops, biſtiops, deans, ſpeaker of the 
Nan maſter of the rolls, privy counſellors, 
lieutenants and ca/fedes rotulorum of the counties, the 
judges, the queen's ſerjeants at law, attorney and ſolici- 
tor general, advocate general, chancellors and vicechan- 
cellors of the two univerſities, mayor and aldermen of 
London, and mayors of the reſpective cities, for the time 
being, according to the purport of the ſaid ſtatute [unto 
whom, by a ſupplemental charter bearing date Mar, * 
in the 1 ath year of her majeſty's reign, were added, the o 
cers 7 the board of green cloth, the queen's counſel 
learned in the law, and the four clerks of the privy coun- 
eil) to be a body corporate, by the name of the governor: 
7 the honmty of queen Anne, for the augmentation of the main- 
mance of the poor clergy + And thereby granted to them 
the ſaid revenue of the firſt fruits and tenths for the pur- 
es aforeſaid, under the rules and directions to be eſta - 
liſhed purſuant to the ſaid letters patent, together with 
theſe following direction , that is to (ay, That they ſhall 
keep four general courts at leaſt in every year, at ſome 
convenient place within London or Weſtminſter (notice 
being in that behalf firſt given in the gazette, or other- 
wiſe, 14 = before) ; the ſaid courts to be in the 
onths of March, June, September, and December: 
hat the ſaid r ſo many of them as ſhall aſ- 
ſemble, not leſs than ſeven in number at any one meet- 
ing (whereof, by the aforeſaid 3 charter, a 
privy counſellor, biſhop, judge, or one of the queen's 
council to be one) ſhall be a general court, and diſpatch 
buſineſs by majority of votes : With power to appaint 
committees, for the eaſter diſpatch of buſineſs, | | 
And to draw up rules and orders for the better rule 
and goyernment of the ſaid corporation and members there- 
of ; and receiving, accounting for and managing the ſaid 
revenues ; and for diſpoſing of the ſame, and of ſuch other 
gifts and benevolences as ſhall be given to them for the 
purpoſes aforeſaid ; , which being approved altered or 
amended by the crown, and ſo ſignified under the great 
ſeal, to be the rules whereby the governors ſhall manage 
the ſaid revenue, and ſuch. other gifts and benevolences 
whereof the donors ſhall not particularly direct the appli- 
cation. We ee , e eee 
And that they ſhall inform themſelves of the true yearly 


value of the maintenance of every ſuch parſon vicar cu- 


rate and miniſter officiating in any ſuch church or chapel 
as aforeſaid, for whom a maintenance of the yearly value 
of 


Ke | 
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of 801 is not ſufficiently gary, and the diſtances of- 
ſuch churches and chapels from London; and which of 
them are in towns corporate or market towns, and which 

not; and how they are ſupplied with preaching mini- 

ſters; and where the incumbents have more than one 

living. r 

And that they ſhall have a ſecretary and treaſurer and 
ſuch inferior officers ſubſtitutes and ſervants as they ſhall 
think fit ; to be choſen by a myyority of votes at a gene- 
ral court, and to continue Uuring the pleaſure of the ſaid 
governors : The ſecretary and treaſurer to be firſt ſworn 
at a general court, for the due and faithful execution of 
their offices; and the treaſurer to give ſecurity for his 
faithful accounting for the monies he ſhall receive by vir- 
tue of the ſaid office, | 

And with power to admit into their ſaid corporation 
all ſuch perſons who ſhall be piouſly diſpoſed to contri- 
bute towards ſuch augmentation as the ſaid governors in 
a general court (ſhall think fit, 

' And that they ſhall cauſe to be entred in a book to be kept 
for that purpoſe, the names of all the contributors with 
their ſeveral contributions z to the end a perpetual me- 
morial may be had thereof, and whereby the treaſurer 
may be charged with the more certainty in his account, 

nd by the 1 C. ſt, 2, c. 10. The courts and commit» 
tet of the ſaid governors ſhall have power to 2 an oath 
to ſuch perſons as ſhall give them information or be examined 
A ns any thing relating to the execution of their truft, 
19. 


lowing rules and orders have been eſtabliſhed ; viz, 
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4. And in purſuance of the ſaid letters patents, the fol- — GIY 


ance of the ſald 


(1) That the augmentations to be made by the ſaid letters patent, 


corporation ſhall be by the way of purchaſe, and not by 
the way of penſion, 

(2) That the ſtated ſum to be allowed to each cure 
which ſhall be augmented be 2001 to be inveſted in a 
purchaſe, at the expence of the corporation. 

(3) That as ſoon as. all the cures not exceeding 101 
per annum, which are fitly qualified, ſhall have received 
our bounty of 2001 ; the governors ſhall then procced ta 
augment thoſe cures that do not exceed 201 per annum; 
and ſhall augment no other till thoſe have all received 
our bounty of 2001 : except in the caſes, and according 
to the limitations hereafter named, And that from and 
after ſuch time as all the cures not exceeding 101 a year, 
which are fitly qualified, ſhall have received our bounty 
of 
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of 2001; the like rules, orders, and directions ſhall be 
from thenceforth by the governors obſerved and kept, in 
relation to cures not exceeding 201 a year, as are now in 
force and ought to be by them obſerved and kept, in re- 
lations to cures not exceeding 101 a year, 

(4) That in order to encourage benefactions from 
others, and thereby the ſooner to compleat the good in- 
tended by our bounty] the governors may give the ſum 
of 2001 to cures not exceceding 451 a gears where any 
perſons will give the ſame or a greater ſum, or the value 
thereof in lands, tithes, or rent charges, 

( 9 That the governors ſhull every year, between 
Chriſtmas and Eaſter, cauſe the account of what money 
they have to diſtribute that to be audited ; and when 
they know the ſum, publick notice ſhall be given in the 

azette or ſuch other way as ſhall be judged proper, that 

ey have ſuch a ſum to diſtribute in ſo many ſhares, and 
that they will be ready to apply thoſe ſhares to ſuch cures 
as want the ſame and are by the rules of the corporation 

ualified to receive them, where any perſons will add the 
like or greater ſum to it or the value in land or tythes, 
for any ſuch particular cure, 

(6) That if ſeveral benefactors offer themſelves, the 
governors ſhall firſt comply with thoſe that offer moſt, 

(7) Where the ſums offered by other benefactors are 
_ the governors ſhall always prefer the poorer 

ving, 
(85 Where the cures to be augmented are of equal 
value, and the benefactions offered by others are equal 


there they ſhall be preferred, that firſt offer. 


(9) Provided nevertheleſs, that the ping ſhall be 
ſo far given to cures not exceeding 201 a year ; that the 
governors ſhall not apply above one third part of the 
money they have to diſtribute that year, to cures exceed- 
ing that value. | | | 
(10) Where the governors have expected till Michael. 
mas what benefactors will offer themſelves, then no more 
propoſals ſhall be received for that year ; but if any mo- 
ney remain after that to be diſpoſed of, in the firſt place 
two or more of the cures in the gift of the crown, not 
excceding 101 a year, ſhall be choſen by lot, to be aug- 
mented preferably to all others; the preciſe number of 
theſe to be ſettled by a general court, when an exact liſt 
of them ſhall be brought in to the governors. 
(11) As for what ſhall remain of the money to be diſ- 
poſed of after that, a liſt ſhall he taken of all the cures 
in 


Firſt fruits and tenths. 
in the church of England not exceding 101 a year; 
and fo many of them be choſen by lot, as there ſhall 


remain ſums of 2001 for their augmentation, = 


(1 2) Provided, that when all the cures not exceeding 
201 a year, which are fitly qualified, ſhall be ſo aug“ 
mented z the governors ſhall then proceed to augment 
thoſe of greater value, according to ſuch rules, as ſhall 
at any time hereafter be propoſed by them, and approved 
by Wh our heirs or ſucceſlors,. under our or their ſign ma- 
nual, | 

(13) That all charitable gifts, in real or perſonal eſ- 
tates, made to the corporation, ſhall be ſtrictly applied ac- 
cording to the particular direction of the donor or donors 
thereof where the donor ſhall give particular direction 
for the diſpoſition thereof ; and where the gift ſhall be 
nerally to the corporation, without any fuch particular 
irection, the ſame ſhall be applied as the reſt of the fund 
or ſtock of the corparation is to be applied. 
1091 That a book ſhall be kept, wherein ſhall be en- 

all the ſubſcriptions, contributions, gifts, deviſes or 
appointments, made or given, of any monies, or of any 
real or perſonal eſtate whatſoever, to the charity men- 
tioned in the charter, and the names of the donors there- 
of, with the particulars of the matters ſo given; the 
ſame book to be kept by the ſecretary of the corpora» 
tion, 

(15) That a memorial of the benefactions and aug- 
mentations made to each cure ſhall, at the charge of the 
corporation - be ſet up in writing on a ſtone to be fixed in 
the church of the cure ſo to be increaſed; there to re- 
main in perpetual memory thereof. 

(16) When the treaſurer ſhall have received any ſum 
of money for the uſe of the corporation ; he ſhall, at the 
next general court to be holden after ſuch receipt, lay an 


account thereof before the governors : who may order 
and direct the ſame to be placed out, for the impovement- 


thereof, upon ſome publick fund or other ſecurity, till 
they have an opportunity of laying it out in proper pur- 
chaſes, for the augmentation of cures. 

(17) That the treaſurer do account annually before 
ſuch a committee of the governors, as ſhall be appointed 

a general court of the ſaid corporation; who ſhall 
audit and ſtate the ſame: and the ſaid account ſhall be 
entred in a book to be kept for that purpoſe, and ſhall be 
laid before the next general court after ſuch ſtating ; the 


ſame to be there re-examined and determined. 
| | (18) The 
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g (29) The perſons whoſe cutes ſhall be augmented, 
pay no manner of fee or gratification to any of the 
officers or ſervants of this corporation, 

And by the 1 G. ſt. 2. c. 10. it is enacted, that al! 
ſuch rules ang fas * 7 dg a by 2 
vernors agreed upon « propeſed to the 
Ing to the true intent of the ſaid e Patent 
* proved under his ſign manual, ball 4 gs al fag 
were e/labliſbed under the uy eal, 1.5 

5. By the 5 An. c. All benefices, with cure of 
ſouls, not. exceedin the clear improved yearly value of 
50 J. (as hath been ſaid) are diſcharged from firſt fruits 
and tenths z and the biſhops and guardians of the ſpiri- 
tualties ſede vacante were to inform themſelves of the va- 
lues of all ſuch benefices, 

And by 2 ſt. 22 The biſbeps ef every die 
——.— ſede vacante, are 


re — Ju- 
cen within the limits f their re active ceſat, or ad- 
| " and contiguous thereunto, mb the ſame be exempt from 


the juriſqittion of any biſhop in other caſes, and bet ſuch: year- 

ly values ariſe, — the other — thereof a and the 

fame, or ſuch of them whereef. they ſhall. have fu | informed 

„from time to time, with all convenient ſperd to cer- 

tify under their hands and als, or. ſeals of their a of- 
faces, to the governors of t Bounty. ſ. 1 


Provided, that where by certificates ited inte the ex- 


chequer by the 5 An. c. 24. the yearly value of ary-livings not 
exceeding the clear yearly value F 501 are particularly and 
duly expreſſed and ſpecified, ſuch certificates ſhall. aſcertain the 
yearly value of ſuch livings in order to their being augmented; 
and no new or different valuation thereof fall be returned to 
the ſaid governors by this aft. 1.2. 

6. All agreements with benefafters, with the conſent and 


the nomination, ©ÞÞ79batzon of. the governors, touching the patronage or right 0 7 


Preſentation or nomination to ſuch augmented cure, made for t 
benefit of ſuch benefuctor his heirs or ſucceſſors, by the 125 un- 
der his fign manual, or by any lodies politick or corporate, or 
by any. perſon of the age of twenty one years having an eſtate 0 


inheritance in fee ſample or fee tail i in hit own right or in the. 


right 


Ll 


Firſt fruits and tenths. 
right of hit church or of his "ſo Jointly with his wife made 
befire caverture or after, or | having an eftnte for life or 
years determinable upon his tum life with remainder in fee fi 
ple or foe tail to any iſſue of his exon body, in ſuch patronage or 
right of preſentation or nomination in poſſeſſion reverſion or rr 
mainder, ſhall be good and rffeftual in the law; and the ad 
wvowſon patronage and right of preſentation and nomination 
ſuch augmented churches and chapels ball be vited in fuch by- 
nefatters their heirs and ſuces rr, or the ſaid bodies politich 
and corporate amd their / 1, or the ſaid reſpectius perſont 


ce 
ar aforeſaid, as fully as if the ſame had. been. granted by the 
0 hit _ all and by ſuch bodies politich or cor- 
porate'had been free from any reftraint, and as if ſuch ather 
. fo agreeing had been ſole ſeized in their own right of 


Fa 
> advowſon patronage right of preſentation and nomination 
1 fee =P and had granted 4 21 te ſuch benefuc tors their 
88 and ſucceſſors reſpectiveiy according to ſuch agreements. 1 
. . 2, C. 1 ©, ſ, 8 * 


' And the agreements of guardians on the behalf of infants or 


idiots, all be effectual as if the ſaid infants er 1diots had been 
full age and of found mind, and had themſelves entred into 
2 agreements, f 9c. 
But ia caſe of ſuck agreement by any parſon or vicar, the 
ſame ſhall be with the conſent and approbation of his patron and 
ordinary. ſ. 10. eee 


And in caſe of ſuch agreement made by any perſon ſeized in 


right of his wife, the wife ſhall be a party to the agreement, 
and ſeal and execute the ſame. 1. 11. 


And ſuch agreements with benefattors ſo made as afereſaid, | 


Hall be as effettual for the fupplymg' cares vacant at the time of 
ſuch augmentation made or propoſed, as fir the advowſon or 
nomination to future vacancies. ſ. 12. #261 wh 

7. And there it Hall fall to the lot of any donative, cura- 
cy, or chapelry to receive. an augmentation, — to the 


rules eftablihed or to be eftabliſhed ; it fhall be lawfu 


with the patron 1 any donative, impropriator of any reftory 
impropriated without endowment. of any vicarage, or par ſon or 
vicar of any mother church, for a perpetual yearly or other pay- 
ment or allowance to the miniſter or curate of ſuch augmented 
donative curaq or chapelry and his ſuccgſſors, and for charg- 
ing with and ſuljectiug the impropriate rectory or the mother 
church or vicarage theteunto, 1 manner and with ſuch re- 
medies as ſhall be thought ft: And ſuch agreements made "with 
the king under his ſigu manual, or "with any bodies politic br 
corporate, or any other perſon having any eftate or h in 


22 
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governors, before they make the augmentition, to treat and agree cugmentating by 


| 
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boſſeffion reverſion or remainder in any ſuch impropriate rectory in 
e e or in the right of his 22 or of his wife, or with 
the guardian of any perſon having ſuch" eftate or intereſt, or 
with. any par ſon or vicar of any mother church, ſhall be as effec- 
tual with reſpeft to ſuch charges, as agreements made with the 
king or with. the. ſame perſons or bodies palitick or corporate 
touching the patronage or right of preſentation or nomination; 


And if ſuch impropriator other than the king, and ſuch por. 


er vicar, will not or ſhall not make ſuch agreement with the ſaid 
governors; the ſaid governors may refuſe ſuch augmentation, 
and apply the money arifing from the bounty which ought to 
have been employed therein, for augmenting ſome other cure ac- 
cording to the rules then in force. ſ. 16. = 
Capacity of mi · 'B. And tubereas the augmentation is intended for the mainte- 


niſters for receiv- nunce, not only of parſoris and vicars, but alſo of curates and 


— men other miniſters officiating in churches or chapels ; therefore, for 


the preventing of all doubts. touching the capacity of ſuch mini- 

ers who are to receive the benefit of ſuch augmentation, it is 

enatted, that when any part or portion of the firſt fruits or 

tenths fhall be annually or otherwiſe applied or diſpoſed 4 

wards the maintenance of any miniſter officiating in any church 

or chapel as aforeſaid, ſuch part or portion ſhall from thence- 

forth for ever be in the like manner continued to the miniſter 

from time to time ſo officiating in the ſame church or chapel : 

and every ſuch miniſter whether parſon vicar curate or other 

minifter for the time being, ſo officiating in ſuch church or cha- 

pel, ſhall enjoy the ſame for ever. 5 An. e. 24. ſ. 4. | 
Augmentation of 9. And to the end that churches and chapels may at 
benefices vacant. all times be capable of receiving augmentations ; if the 
governors ſhall, by any deed or inſtrument in writing under their 

common ſeal, allot or apply to any church or chapel any lands 

tithes or hereditaments ariſing from the ſaid bounty or from pri- 

date contribution or benefattion, and ſhall declare that the ſame 

Hall be for ever annexed to ſuch church or chapel ; then ſuch 


lands tithes and hereditaments ſhall from thenceforth be held and- 
- "enjoyed, and go in ſucceſſion with ſuch church and nd fc 


ever : And fuch augmentation ſo made ſhall be good and effec- 

tual to all intents and purpoſes, whether ſuch church or chapel 

for which ſuch augmentation is intended be then full or vacant 

rh an incumbent or miniſter ; provided ſuch deed or inſtrument 

inrolled in. the chancery, within ſix months after the day of 

the date thereof. 1 G. ſt. 2. c. 10. ſ. 21. | | 

Benefices aug» IO. And all churches. curacies or chapels which ſhall be aug- 
mented ſhall be mented by the governors of the bounty, ſhall be from the time 0 

he pena: ſuch augmentation perpetual cures and benefices ; and the mini- 

ers duly nominated and licenſed thereunto, and their ſucceſſors 

* reſpettrvely 


4. 


ec 


* 
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 r2ſpedtively, Rall be in law bodies politick and corporate, and 


Holl have perpetual ſucceſſion by ſuch name and names as in the 
grant of ſuch augmentation ſhall be mentioned, and ſhall have a 
legal capacity, and be enabled to take in perpetuity to them and 
their ſucceſſors ont ow lands tenements tithes and hereditaments. 
as ſhall be granted unto or purchaſed for them reſpeftively by the 
ſaid governors, or other perſons contributing with the ſaid go- 
vernor's as — And the impropriators or patrons of 
any augmented churches or donatives for the time being anil 
their heirs, and the rectors and vicars of the mother churches 
thereto any ſuch augmented curacy or chapel doth appertain 
their ſucceſſors, Mall be utterly excluded from having or receiving 
airettly or indirectly any profit or benefit by ſuch augmentation, 
and ſhall pay and allow to the miniſters officiating in any ſuch 
augmented church and chapel reſpectively ſuch annual and other 
penſions ſalaries and allowances which by ancient cuſtom. or 
otherwiſe of right and not of bounty ought to be by them reſpec- 
tively paid and allowed, and which they might by due courſe of 
law before the making of this af? have been. compelled to pay or 
allow, and ſuch other yearly ſum or allowance as ſhall be agi 
upon (if any ſhall be, between the ſaid governors and ſuch pa- 
tron or impropriator upon making the augmentation; and the 
fame ſhall be perfeftly veſted in the miniſters officiating in ſuch 
augmented church or chapel reſpectively, and their ſucceſſors. 1 
1.4. | 
Provided, that no ſuch rector or vicar of ſuch mother church, 

or any other eccleſiaſtical perſon having cure of ſouls within the 
pariſh or place where ſuch augmented church or chapel ſhall be 
ſituate, ſhall hereby be deveſted or diſcharged from the ſame ; but 
the cure of ſouls, with all other parochial rites and duties (ſuch 
augmentation. and allowances to the augmented church or chapel 
as aforeſaid only excepted) ſhall remain in the ſame ſlate plight 
and manner as before the making of this act. 1. 5. 


” 


11. And if ſuch augmented cures be ſuffered to remain void And lapſe there= 
for fix months, without a nomination within that time of a fit of way incur, 


perſon to ſerve the ſame (by the perſon having right of nomi- 
zation) to be licenſed for that purpoſe ; the ſame ſhall lapſe to 
the biſhop or other ordinary, and from him to the metropolitan, 
end from the metropolitan to the crown, according to the courſe 
of law uſed in — of preſentatiue l;vings : and the right 0 
nomination to ſuch augmented cure may be granted or recovered, 
and the incumbency theres ſhall ceaſe and be determined, in like 
_ as in a vicarage preſentative. 1 G. it, 2. c. 10. 
. 
Provided, that if the perſon intitled to nominate in ſuch 
augmented cure ſuffer lapſe to incur, but ſhall nominate 
OL, . Z | befe are 
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before advantage taken there; ſuch nomination ſhall be as ef- 
fettnal'as if made within fix months, alths* ſo much time be 
elapfed as that the title of lapſe be veſted in the crown, ſ. 7. 

72. All dinatives exempt from eccleſiaſtical juriſdiftion, and 
augmented by virtus of the powers given by this att, ſhall be 
ſubjett 10 the viſitation and juriſdiction of the biſhop of the dio- 
ce. 1 G. ſt. 2. c. 10. f. 14. | 

Zut nw. dmative ſhall be augmented without the conſent of 
the patyor in writing under his hand and ſeal, ſ. 15. 

13. It. hall be lawful, with the concurrence of the governors, 
and the - incumbent, patron, and ordinary of any augmented 
living" or care, to exchange all or any part of the eftate ſettled 
for the augmentation thereof, for any other eftate in lands or 
tithes, "of equal or greater value, to be conveyed to the ſame uſes, 
1G. ſt. - 2. e. 10. ſ. 13. | | 

14. By the 1 G. it, 2. e. 10. All the augmentations 
certificates agreements and exchanges to be made by virtue of this 
at, ſhall be carefully examined and entred in a book to be pro- 
vided and kept by the governors for that purpoſe : which ſaid 
entyies being approved at a court of the ſaid governars, and at- 
refed by. tht governors then preſent, ſhall de taken to be as re- 
cords; and the true copies thereof, or of the ſaid entries, being 
proved by one witneſs, ſhall be ſufficient evidence in law touch- 
ing the matters contained therein or relating theretu. ſ. 20. 


The number,of livings capable of augmentation hath 
been certified as follows: 1071 livings not exceeding rot 
a year, which may be augmented (by the bounty alone) 
fix times, purſuant to the preſent rules of the governors, 
which will make 6426 augmentations; 1467 livings 
above 101 and not exeeeding 201 a year, may be aug- 
mented four times each, which will make 5808 augmen- 
tations ; 1126 livings above 201 and not exceeding 301 
a year, may be augmented three times cach, Which will 
make 3378 augmentations; 1049 livings above 30 | and 
not exceeding 401 a year may be augmented twice each, 
which will make — augmentations ; 884 livings above 
401 and not exceeding gol a year, may be each once 
augmented, which will make 884 augmentations. 80 
that in the whole there are 5597 wan certified under 
gol a year, which will require (by the bounty alone) 
18654 augmentations, before they will be advanced to 
$01 a year each. And thereupon, computing the clear 
amount of the bolinty to make fifty five augmentations 
yearly, it will be 339 years from the year 1714 (which 
was the firſt year in which any augmentations were made) 
: 1 before 


h 


he. Das 


— — 


Firſt fruits and tenths. 
before all the ſaid livings can exceed 501 a year. And 
if it be computed, that half of ſuch augmentations may 
be made in conjunction with other benefactors (Which is 
improbable) it will require 226 years before all the livings 
already certified will exceed 501 a year. 


The form 6f a deed of gift of money, to be executed by 
the donor; as the ſame hath been ſettled, and gene- 
rally uſed, ſince the mortmain act of the 9G. 2. c. 


355 


Its INDENTURE mad: the — 
in the year of our lord Between A. I C. in 
the county of D. of the one part; and the governors 
7 the bounty of queen Anne for the augmentation of the main- 
tendnce of the poor clergy, of the other part; Witneſſeth, that 
the ſaid A. B. hath given, and granted, and by theje preſents 
th give and grant, wa the 355 aid governors, the ſum f 
to 1 by them diſpoſed of and laid out, for a 0's 7 augmen- 
tation of the ¶ vicara . 7 . in 1527 county f F. and dlioceſe 
70.7 purſuant to the x ooh 4 wo orders made and eſtabliſhed un- 
the great ſeal. of Great Britain for the diſpoſetion + the 
ſaid 15 hls id ſum 71. 2. 2 77 
* hereby covenant and promiſe 
ay fo ith into the revenue of the aid goternors, to 112 
ect in poſſeſſion {or the uſe and purpoſe has immediately 
Fr m the making hereof. In witneſs 
Note, this deed muſt be ingrofſed upon a five ſhilling 
ſtamp; and when executed, muſt be acknowledged by 
the donor, before a maſter, or maſter extraordinary, in 
chancery; and afterwards inrolled in chancery, And if 
the donor dies within 12 calendar months afl ter the exe- 
cution of ſuch deed, the gift will be void. Nor is an 
_ capable (by the preſent rules) of being 14 
1" Exceeds 45 | a year. The trioney gen muſt 
bs actually paid into the overnors hands, 7 n as may 
be after the execution of fuch a deed of gif 
. — an A Ats is intende with land of 
tither; ſuch lands of tithes muſt be immediately con- 
veyed, by dee of bargain and \Me, to be executed in 
manner aforeſaid, and inrolled in chancery, accorditty 
do the _ act, 


8 2 Form 


260 


Fir0 fruits and tenths. 


Form of an inſtrument, now uſually executed by the go- 
vernors, when any benefactor deſires it. 


HERE AS A. B. of C. in the county of D. 
— hath by his deed indented, bearing date the 
c of laſt paſt, and duh atteſted and inrolled 
in his maje/ty's high court of chancery, given and granted unto 
the governors of the bounty 4 queen Anne for the augmenta- 
tion of the maintenance of t clergy, 4 ſum of 2001, 
for the augmentation of the E F E. in the county of 
F. and dioceſe £4 G. Now the ſaid * do hereby pro- 
wn, e to give t um of 2001 out their ez. to be 
d thereto : the Aae to be diſpoſed of of, and laid aut, for 
ihe perpetual augmentation of the cd vicarage] of E. pur- 
ſuant to the rules and orders. ma etabliſhed ont; the 
— feats Fd Great Britain, for the alen of the ſaid 
rovided alway that, the faid gift and grant be made 
bu at and effettual, according to the flatute made in the ninth 
year of the reign of his late majeſty ki George the ſecond, in- 
titled, An act to reſtrain the diſpolition of lands, where- 
by the ſame become unalienable, In witneſs whereof, the 
ſaid governors have cauſed their common N to be hereunto 
affixed this day year of our lord 


1. T firſt baptiſm was adminiſtred publickly, as 

A occaſion ſerved, by rivers: afterwards the 3 
tiſtery was built at the entrance of the church, or very 
near it; which had a large bafon in it, that "held. the 
perſons to be baptized, and they went down by ſteps in- 
to it. Afterwards, when immerſion came to be diſuſed 
fonts were ſet up at the entrance of churches, 1 Still. 
146. 

2. Edm. There Hall be a font of fone or other —_— ma- 
terial in every church, which ſhall be decently covered and kept, 
and not converted to her uſes. And the water, wherein the child 
Hall be baptized, Pall not be kept above ſeven days in the font. 
Lind, 241. 

0 Or 


[| 


Pont. 26 
Or ether competent material] In which the child may be 
go- dipped. Id. 0 a 
| 3. Edm. The fonts ſball be kept. locked up, for fear of 
farcery. Lind. 247. 

For fear of ſorcery] This was ſome vulgar ſuperſtition, 
which Lindwood ſays, it is better to ſay nothing of, than 
to explain. 1d, | 

4. By the rubrick of the 2 Ed. 6. it was ordered, that 
the water in the font ſhould be changed once in every 
month at the leaſt, 

And on changing the water, there was a new benedic- 
tion of it, 

5. By Can. 81. According to 4 former conſtitution too 
much neglected in many places, there ſpall be a font of flene in 
every church and chapel where baptiſm is to be miniſtred, the 
ſame to be ſet in the ancient uſual places : in which only font 
the miniſter ſhall baptize publickly. | 


Former conſlitution] That is, amongſt the canons made | 
in the year 1571, 


Fornicatioa, See Lewvners. 


— —— 


General council, See Synod, 
Gilbertine monks, See Monaſteries. 
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Glebe lands. 


as 
— | 
* 1. VERY church of common right is intitled to Every church to 
1 houſe and glebe. And the aſſigning of theſe, at * 28% 
d the firſt, was of ſuch abſolute neceſſity, that without 
2 them no church could be regularly conſecrated. Gib. 
9 

* 2. The fee ſimple of the glebe is in abeyance ; from the Glebe lands are 
„ french bayer, to expect: that is, it is ouly in the re- Ide. 
4 membrance, expectation, and intendment of law, 1 ft. 
fs 342. ; 

And this was provided by the wiſdom of the law, for 
„ that the parſon and vicar have the cure of ſouls, and are 


S 3 bound 


7 d 2 
0 


bound to celebrate divine ſervice, and adminiſter the 4 


craments : and therefore no act of the predeceſſor ſhall 
— a diſcontinuance, to take away the entry of the 
ucceſſor, and to drive him to a real action, whereby he 
might be deſtitute in the mean time. 1 l. 341. 


Freehold thereof 3. After induction, the freehold of the glebe is in the 


in the par ſon. 
Yet not alien 
able. 


— 


parſon. Gib. 661, | 

4+ But yet he may not alienate the ſame : Concerning 
which, it was of ancient time ordained by a conſtitution 
of archbiſhop Langton as followeth ; Being willing to pro- 
vide for the indemnities of churches, we do eftabliſh by the au- 
thority of this preſent council, that no abbot, prior, archdeacon, 

an or other having any parſonage or dignity, nor ony infe- 
rar clert ſhall preſume to ſell mortgage, infeoff} de novo, er 


in any other manner alienate (without obſerving the form of 


the canon) the poſſeſſions or revenues e the dignity or church 
committed to them, to their kinsfolk or friends, or to any other 
whatſoever. And if any one ot preſume to do contrary here- 
unto, the ſame be void j and he who ſo preſumeth ſhall 
be deprived by his ſuperior of the parſonage or church which 
he hath injured, unleſs within a time to be appointed by his 
ſuperior, he ball 1605 at his own expence without damage to 
the church, that which he ſhall have alienated. And moreover, 
he who ſhall receive any —— goods, and after admoni- 
tion ſhall 33 to detain the ſame, ball be excommunicated, 
and not abſolved until be ſhall make reflitution. And alſo the 


greater prelates ſhall obſerve the ſame, Lind. 149. 


Infeaff de novo] That is, ſo as that the grantee ſhal) 
take to himſelf and his ſucceſſors the fruits and profits of 
the thing granted in fee, the eſtate remaining in the 
grantor, - Lind, 149.— This was before the atute of 
uia emptores terrarum, which prohibits all ſuch grants in 
general, 


Without obſerving the form of the canon] That is, the 
biſhop might not do the ſame without -conſent of the 
chapter; nor other ecelęſiaſticks, without the conſent of 
the biſhop. 1 Il. 144. 3 Co. 75. 


; Greater prelates] That is, greater than the abbots ; and 
ſo this conſtitution extendeth alſo to the biſhops. Lind. 
150. 

And by the ſtatute of the 13 Ed. 1. ſt. 1. c. 41. Our 


lord the king hath ordained, that if abbots, priors, keeepers of hoſ- 


pitals and other religious houſes 4 by bim or by this pro- 
genitors, do from henceforth aliene the lands given to their 
: | | houſes 


. Aw« Aa oo am mn Ja 


houſes by him or by his pregeniters; the land ſhall be taken into 
the king's hands, and holden at his will, and the 22 
ſhall loſe his recovery as well ef the lands as of the money 
that he paid. And if the houſe were founded by an earl, ba» 
ron or other perſons ; for the lands jo aliened, be from whom 
or from whoſe anceſtor the land ſo aliened was given, ſhall have 
4 writ to recover the ſame land in denieſne. In like manner 
for lands given for the maintenance of a chantry, or of a light 
in a church ar chapel, or other alms to be maintained, if the 
land given be aliened But if the land fo given for a chantry, 
light, ſuſtengnce of poor people, or other amt to be maintained 
or done, be not aliened, but ant is withdrawn by the 

e of two years; an attion ſhall die for the donor or his heirs, 
ta demand the land ſo given in demeſne, as it it ordained in 
the flatute of Glouceſter for lands leaſed to de, or to render 
the fourth part of the value of the land, or more, 


If abbots, priors, heepers of hoſditals and other religious 
5 Seeing Gi ad dente with abbots, and row 
eludeth with other religious houſes ; biſhops are not com- 

rehended within theſe words, for they are ſuperior to 
abbots, and theſe words [ other religious houſes] ſhall ex- 
tend to houſes inferior to them that were mentioned bo- 


fore, 2 Inſt. 457. 7 


Or other alms ta he maintained] This latter clauſe ex- 
tendeth to lands or tenements given to any eccleſiaſtical 
perſon ; that is, either religious, as abbots, or priors z or 
tecular, as parſons of churches or others, far the finding 
of a chantry prieſt, or of a light, or any other charity or 
alms-deeds, or when a chantry is incorparated, and lands 
given for maintenunce of the ſame. 2 /. 459 

And this branch being general, the ſame extendeth as 
well to biſhops and all other ſecular perſons or eecleſiaſ- 
tical, as religious, conſiſting of one tale perſon or aggre- 
gate of many. 2 / 459. 


Statute,of Glouceſter] Which is that of the 6 Ed. t. 
c. 4. which ordaineth, that if a man let his land to farm, 
or to find eſtovers, in meat or in cloth, amounting to the 
fourth part of the very value of the land, and he which 
holdeth the land fo charged letteth it lie freſh, ſo that the 
party can find no diſtreſs there by the ſpace of two or 


three years to compel the farmer to render or to do as is 
contained in the writing or leaſe ; the two years 1 


paſſed, the leſſor ſnall have an action to demand the lan 
in demean, by a writ out of the chancery. . 


84 Yet 


Glebe lands. 


Vet ſtill, they might have aliened, altho' not of them · 
ſelves, yet with proper conſent as aforeſaid : for at the 
common law, if do Vitho with the aſſent of his pe 

or the abbot with the aſſent of his covent, and the ike, 
had aliened the land, the eſtate of the alienee could not 
have been avoided ; for they having a fee ſimple, were 
not reſtrained from alienation. But now, by the ſtatutes 
of the 1 CAA. c. 19. and 13 Blix. c. 10. all gifts, grants, 
feoffments, conveyances or other Ars ws if they be con- 
trary to the tenor of the ſaid a = ectively, ſhall be 
utterly void and of none Fx — cy, any con» 
ſent or confirmation whatſoever, 2 Inf. 

For by the 1 Elia. * 19. with re 
enacted, that all gifts, grants, „er other 
conveyances or eftates, to be had m — ee ow 
archbiſhop or biſhop, of any honours, e 60 manors, lands, 
tenements, or other hereditaments, Keg el of the po 


264 


ado => it is 


* of bis Agog Ho, or þ longing to the ſame 
A perſons, Lal pod or corporate, 2 
7 239 or may paſs from the ſame ny rei or 5 


2 or any of them ; other than for the term of twenty one. 
years, or three lives, from ſuch time as any ſuch leaſe grant 
or * ſhall begin, and whereupon the old acc uftomed 
yearly rent or more ſhall be reſerved and payable yearly during 
the ſaid term of twenty one years or three lives,— ſhall be ut- 
terly void and of none effett. 

And by the 13 El. c. 19. with regard to all other ſpi- 
ritual perſons and corporations, it is enacted as followeth : 
For that long and unreaſonable leaſes made by colleges, deans 
end chapters, par 22 uicars, and other having ſpiritual pro- 
mations, be the chiefeſt c 717 of the dilapidations and the decay 
of all ſpiritual ue and hoſpitality, and the utter impoveriſh- 
ing F all ſucceſſors incumbents in the ſame ; it ts enacted, that 
all leaſes, gifts, grants, feoffments, canveyances, or other | 
gates, ta be made had done or ſuffered, by any maſter and 


fellows of any college, dean and chapter of any cathearal or col- or 
legiate church, majler er guardian of any hoſpital, parſon, vi for 
ear, or any other having any ſpiritual or eccleſiaſtical living 

or any houſes lands tithes tenements or other hereditaments, in 
being parcel of the poſſeſſuns of any ſuch college cathedral church N 
[chapel hoſpital par ſonage vicarage or other ſpiritual promotion, | 
or any ways appertaining or belonging to the ſame, to any per- ac 
fon or per ſens bodies politic or corporate (other than for ev 
the term is and twenty years, or three lives, dl 01 

the time that any ſuch leaſe or grant ſhall be made or grant - ti 
ted, thereupon the acctiſtemed yearly rent or mere ſhall be al 


reſerved 


rr 


Glebe lands. 


re ved and payable during the ſaid term) a be utterly 
vid and of none fd. N 

8o that now they may not alienate, altho! with conſent 
as aforeſaid, for longer term than twenty one years or 
97 Nerd he f. | h h h 

Nor by the ſame rule may they exchange, tho' t 
Ph, » with like conſent z as it — ſaid — . 
caſe, T. 40 Kn. where the par ſan exchanged his glebe 
land, and died z and tho' the ſucceſſor, by entring into 
the exchanged lands and taking the profits did bind him- 
ſelf for his own time (being made before the 13 Lu.) 
it was declared, that no ſuch exchange ſince the 13 Eliz, 
could be good, Yet in the chancery reports 5 C. in the 
caſe of Morgan and Clerk, we find a decree made to 
confirm an exchange of glebe, for other lands, Gi 
661, But this is uſually — dy act of parliament. 

But as exchanges in either of the ways abovementioned 
cannot be made without conſiderable expence, it hath 
been ſometimes practiſed (eſpecially in laying together 
ſmall quantities of land for the ſake of incloſure and im- 


provement) for the incumbent to make an exchange during 


his own time, in which his ſucceſfors alſo will find the 
ſame advantage; until by length of time all remembrances 
where the lands formerly lay ſhall be worn out: which 
altho* it doth not operate to effect a- legal title, yet no 
perſon being grieved thereby, will probably never be in- 
quired into and diſannulled. 

And by the 1 G. ff. 2. c. 10. where a benefice hath 
been augmented by the governors of queen Anne's bounty, 
it ſhall be lawful, with the concurrence of the ſaid go- 
yernors, and the incumbent, patron, and ordinary, to 


exchange all or a | part of the eſtate ſettled for the aug- 


mentation thereof, for any other eſtate in lands or tithes 
of equal or greater value, 

6. So alſo they may not commit waſte, by ſelling wood, 
or the like ; and if they do, a prohibition will be granted, 
for which there is a writ in the regiſter, Gib. 661, 


But it hath been adjudged, that the digging of mines, 


in glebe lands, is not waſte; and accordingly, when a 
* was prayed in the 15 C. 2. by the carl of 

utland, it was denied ; for, ſaid the court, If this were 
accounted waſte, no mines that are in glebe lands could 
ever be opened. 1 Lev. 107. 1 Sid. 152. 


7. Glebe lands in the hands of the parſon ſhall not pay Tubes of gieve 
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Exchange, 


Waſte, 


tithe to the vicar, tho' endowed generally of the tithes of bend. 


all lands within the pariſh ; nor being in the hands of the 
4 vicat, 


£66 


they are in 


Glebe lands, 


vicar, ſhall they pay tithe to the parſon : and this is ac ; 
cording to the known maxim of the canon law, that the 
church ſhall not pay tithes to the church, But if the 
vicar be ſpecially endowed of the ſmall tithes of the glebe 
lands of the — z then he ſhall have them, tho 

e hands of the appropriatur. Gib/, 661, 


„. 2. e. 2. 
77. - parſon leaſe his glebe lands, and do not alſo grant 
the tithes thereof ; the tenant ſhall pay the tithes thereof 
to the parſon, Deg. p. 2. c. 2, 1 Roll's Abr. 655. 

And if a parſon lets his reQory, reſerving the glebe 
lands; he ſhall pay the tithes thereof to his leſſee. Gib. 
661. Rs 
8. By the 28 H. 8. c. 11. Jf any incumbent hall die, 
and before his death hath cauſed any of his glebe lands to be 
manured and ſown at his proper cofts and charges with any corn 
or grain; in = caſe every ſuch incumbent may make his 
teſtament of all the profes of the corn growing upon the ſaid 
glebe ſo manured and ſown. ſ. 6. 

But if his ſucceſſor is inducted before the ſeverance 
thereof from the ground, the ſucceſſor ſhall have the tithe 
thereof; for altho* the executor repreſent the perſon of 
the teſtator, yet he cannot repreſent him as parſon, in- 
aſmuch as another is inducted. 1 RolPs Abr. 655. 

Otherwiſe, if the parſon dieth after ſeverance from the 
ground, and before the corn is carried off; in this caſe, 
the ſucceſſor ſhall have no tithe : becauſe, tho' it was not 
fet out, yet a right to it was veſted in the deceaſed parſon 
by the ſeverance from the ground. The ſame is true in 
caſe of deprivation, or reſignation, after glebe ſown : the 
ſucceſſor ſhall have the tithe, if the corn was not ſevered 
7 the time of his coming in; otherwiſe if ſevered. Gib/. 

62. 


Goods of the Church. See Church. 


Gace, 


E ACK is ſometimes uſed for a faculty, licence, or 
diſpenſation z but this ſeemeth to be only in caſe 
where the matter proceedeth as it were ex gie, of grace 
and favour ; and not where the licence or diſpenſation is, 
granted of courſe, or of neceſſity, Al, Par. 353. Grit 
| all. 


—— A 


Gzail. 


RAIL, bee is that book which containeth all 
G that was to be ſung by the quire at high maſs ; the 
tracts, ſequences, halle 


the creed, offertory, tri» 
ſagium, as alſo the office for ſprinkling the holy water, 
Lind. 251. 8 d 


Guardian, See Mills. 
Guardian of the ſpiritualties. See 


Gunpoyder treaſon, See Polldaps 
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Hearth penny. 


EARTH PENNY is a preſcription for the tithe 
< of wood cut down and uſed for fuel. 


Hereſy, 


= 


1. EE ſeemeth, that among proteſtants hereſy is taken Hereſy, whay 


to be a falſe > ary repugnant to ſome point of 
doctrine clearly revealed in ſcriptue, and either abſolute- 
ly eſſential to the chriſtian faith, or at leaſt of moſt high 

importance. 1 Haw. 3. 
ut it is impoſſible to ſet down all the particular errors 
which may properly be called heretical, concerning which 
there are and always have been ſo many intricate diſputes : 
However the following ſtatute of the 1 A/ « x. which 
erected the high commillion court, having reſtrained the 
ſame from adjudging any points to be heretical, but ſuch 
us are therein expreſſed z it hath been ſince generally hol- 
den, that altho' the high commiſlion court was aboliſhed 
by the ſtatute of the 16 C. 1, e 11, yet thoſe rules will 
be good directions to, eccleſiaſtical caurts in relation to 

hereſy, I Haw, . 

By which ſaid tatute of the I fl. (4 Ii it is enactq( an 
followeth | All ſuch juriſdictions privileges ſuperiorities and 
pree 


Hereſy. * 


pre heminences, ſpiritual and eccleſiaflical, as by any ſpiritual or may 
eccleſiaſtical power or authority have heretofore been or may que 
lawfully be exerciſed or uſed for the viſitation of the ecelefiaſtical to 
Fate and perſons, and for reformation order and correction of 1 
the ſame, and of all manner of herefies ſchiſms abuſes offences pro 
contempts and enormities, ſhall for ever be united and annexed and 
to the imperial crown of this realm. ſ. 17. | ret: 
And ſuch perſons to whom the queen ſhall by letters patents to 
under the great ſeal give authority to execute any juriſdiction opi 
ſpiritual, ſhall not in any wiſe have power to adindee any mat- det 


ter or cauſe to be hereſy, but only ſuch as heretofore have been 
adjudged to be hereſy, by the authority of the canonical ſcrip- 
tures, or by ſome of the firſt four general councils, or by any 
ether general council wherein the ſame was declared hereſy by 


the expreſs and hin words of the ſaid canonical ſeriptures, or fot 
ſuch as hereafter ſhall be judged or determined to be hereſy, 

by the high court of parliament, with the aſſent of the clergy bil 
in their convocation. . 36 


And this is the firſt boundary that was ſet to the extent 
of hereſy as to the matter thereof, what only ſhall be ad- 
judged hereſy, ' 1 H. H. 406. 

he ground of making which limitation was a retro- 
ſpect to the times of popery, in which every thing was 
adjudged hereſy, that the church of Rome thought fit to 
call by that name, how far ſoever in its own nature from 
being fundamental, or from being contrary to the goſpel 
i 3 —— of the — pre — — þ ſuch as 
ſpeaking againſt pilgrimages, againſt the worſhip of images, 
againſt RG neceſſity of — confeſſions, and the Mes. 
01 . £2, ' 
2 En that the canon law reckons up eighty eight 
different ſorts of hereſy. Al. Par. 290. 

The act indeed is not ſo particular and certain, as 
might haye been wiſhed ; for according to the inclination 
of the judge, poſſibly ſome would determine that to be 
hereſy by the canonical ſeriptures which is not at all 
hereſy, nor contrary to the canonical ſcriptures; but how- 
ſoever, it W hereſy to a greater certainty than be- 


fore, 1 H. H. 407. 
— — 2. Lord Hale ſays; Before the time of Richard the 
inquire thereof, ſecond, that is, before any acts of parliament were made 
about hereticks, it is without queſtion, that in a convo- 
cation of the clergy or provincial ſynod, they might and 
frequently did here in England proceed to the ſentencing 


of hereticks. 1 H. H. 390. 
f 39 Mr 


+ ods ak. es dn iii 2X as 


e A =. 


Hereſy,” 


Mr Hawkins ſays ; It is certain that the convocation 
may declare what opinions are heretical : but it hath been 
queſtioned of late, whether they have power at this day 
to convene and convict the heretick. 1 Haw. 4. | 

And Dr Gibſon ſaith ; How far the convocation of each 
province, which had- once an undoubted right to convict 
and puniſh hereticks in a N manner, doth till 
retain or not retain that authority, he will not preſume 
to ſay ;; until the judges ſhall be clear and final in their 
opinions, and that point ſhall have received. a judicial 
determination. Gib/. 353. 
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3. The dioceſan alone, as to eccleſiaſtical cenſures, P. wer of the on- 
may doubtleſs proceed to ſentence hereſy. 1 H. H. 392. %nry. 


1 Haw. 4. | 
And 15 might he have done at the common law, be- 
fore any ſtatute for hereſy was made. 3 1%. 39. 

But it is ſaid, that no ſpiritual judge, who is not a 
biſhop, hath this power. 1 Haw. 4. | 

And it hath been queſtioned, whether a conviction be- 
fore the ordinary were a ſufficient foundation, whereon to 
ground the writ de heretico comburcndo, as it is agreed that 
« conviction before the convocation was, 1 Haw. 4. 

For anclently, the temporal courts would not uſually 
burn the offender, without a ſentence from a provincial 


ſynod, I H. H. 392+ 


4. It is certain, that a man cannot be procceded againſt power of the 
at the common law in a temporal court merely for he- temporal courts 


reſy ; yet if in maintenance of his errors he ſet up con- 
venticles and raiſe factions, which may tend to the diſturb- 
ance of the publick peace, it ſeemeth that he may in this 


reſpe& be fined and impriſoned upon an indictment at the 


common law, 1 Haw, 4. | 
Alſo a temporal judge my incidently take knowledge, 
Whether a tenet be heretical or not: as where one was 


committed by force of the ſtatute of the 2 H. 4. c. 15. 


(which is now repealed), for ſaying that he was not 
bound by the law of god to pay tithes to the curate ; and 
another, for ſaying that tho' he was excommunicate be- 
fore men, yet he was not ſo before god ; the temporal 
courts, on an habeas corpus in the firſt caſe, and an ac- 
tion of falſe impriſonment in the other, adjudged neither 


of the points to be hereſy within that ſtatute; for the 


king's courts will examine all things which are ordained 
by ſtatute. 1 Haw. 4. 

- Alſo in a guare impedit, if the biſhop plead that he re- 
fuſed the clerk for hereſy ; it ſeems that he muſt ſet forth 


the - 
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How puniſhable, 


Hereſp. 

the particular point, that it may appear to be heretical 
to the court wherein the action was brought, which having 
coghiſarce of the original cauſe muſt by conſequente Have 
a power as to all incidental matters neceſſary for the de- 
termination thereof, 1 Haw. 
But if a perſon be proctede | aghitnft as an Keretick 60 
the ſpiritual court pro ſalute inime, and think himfelf 
aggrieved, his r Frome ferm to de to beln Fr 
appeal to a higher eceleſitical court, and not to me ve 
for u protiibitisn from a temporal one, which as It —.— 
to be agreed, cannot regularly determine or diſcuſs, What 
ſhall be called Hereſy, t Haw: 4 

3. There h no doubt, but that ut the comtitel how 
one convicted of hereſy, and refuſing to abjure It, of fal- 
ling into it again after he had abjured it, 00 ght be burned 
by force of the writ de heretic eren, Which was 
grantable out of chance yon a certificate of ſuch con- 
viction ; but it is ſaid, that he forfeited: neither fands nor 

$, becauſe the proceeding $ 065 ag inſt him were ohly po- 

lute mime, But at this day, the ſaid writ : . 
comberents is aboliſhed by the Rivals of the 29 
and all-the old ſtatutes which gave 4 power % Fg 35 
impriſon perfons for hereſy, or introduced any fotfeltdre 
on that account, are tepealed : yet by the common tw, 
an obſtinate heritick being excommunicate, is (611 Rable 
to be impriſoned by force of the writ d- 237 
A till ke make ſatifaction to the church. 


15 whith Taid ſtatute of the 29 C. 2. e. 9. lt is Lene 
that 55 to commonly called ——— uv mas) 
with all proceſs and — r thereupon in order to the cui 
ſuch SS Y following 2p depending thetetiport, and all 22 
niſhment by death, in N of any extleſſiaftictl confilyer, 
fall be utterly taken arvay ahid aboliſhed. TC. 1. 

. Provided; that nothing in this aft fhall txtind to tale away 


er abri e the furi/dietion / fron archbiſhoþs or biſhops, 


Ives of any tttleftaſtical courts, in caſts of atheiſm 
oſpbemy, 22 „er ſchiſm, alid other a abe trines ny, 
— but that they may procetd to puniſh the ſume de- 


coding to his majefly's eccleſiaſtical laws, by excommuntedtion, 


deprivation, degradation, and orber eccleſiaſtical &nfurds, not 
extinding to detrth, in ſueb fort, and 2 other, as they might 
have dont before th * F this a. ſ. 2. 


As they might have dont before the making of this an] Up- 
on the abrogating of all the angient ſtatutes made againſt 
heriticks, the cognizance of hereſy and puniſhment of 

hereticks 


hereticks returned into its ancient channel and bounds 
and now belongs to the archbiſhop, as metropolitan of 
the province, and to every biſhop within his own proper 


dioceſe, who are to puniſh only by eccleſiaſtical cenſures. 


And 6 (faith lord Coke) it was put in ure in all queen 
Elizabeth's reign z and ſo it was reſolved by the chief 
uſtice, chief baron, and two other of the judges, u 
3 in the g 7a. in the caſe of Legate the heretick, 

* 5 * k 

12 no perſon can de indited or impenched for he- 
reſy defore any temporal judge, or other that hath tem- 
poral juriſdidtion z ſo if a heritick be convicted of hereſy 
and recant, he may not be puniſhed by the eccleſiaſtical 
law : as was reſol ved in the 9 Ja. in the caſe of Nicholas 


Peritot. 


＋ RIO, in the ſaxon heregeat, from here, an army, 
and geat, a march or expedition; was firſt paid in 
arms and horſes, to the lord of the fee. It was the prac- 
tice alſo to have a heriot paid to the pariſh prieſt ; which 
was commonly the beſt or ſecond beſt horſe of the de- 
ceaſed, led before the corps, and delivered at the place of 
ſepulture. Dalr. Feud. 54. Ken Par. Ant. Gloſs. 

And this was in the name of a mortuary or corſe pre- 
ſent: and ſo it was injoined by a conſtitution of archbt- 
ſhop WVinchelſea, that if a perſon at the time or his death 
had two or more quick goods, the firſt beſt ſhould be 
given to him to whom it was due (that is, to the lord of 
the fee); and the ſecond beſt ſhould be reſerved to the 
church where the deceaſed perſon received the ſacra- 
ments whilſt he lived. Lind. 184. 


* 
— _ — — — 
y 


Holtdays. 


mo Ml... „ * a 


t. By the 5 & 6 Ed. c. 3. Foraſmuch as at alt 

JJ times men be net ſo mindful: te laud and praiſe-god, 
fo ready td rifort and hear god's haly ward, and to came 92 
ay 
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Wi 


hotidays: 


boly communion and other laudable rites + which are to be ob. 
ferved in ev chriſtian congregation, as their bounden duty 
dath require ; therefore to call men to remembrance of their 
duty and to help their infirmity, it hath been  wholeſomely pro- 
vided, that there ſhould be ſome certain times and days ap- 
pointed, wherein the chriſtians ſhould ceaſe from all other kind 
of labours, and ſhould apply themſelves only and wholly unto the 
q oreſaid holy works, oper pertaining unto true religion ; 
7404 255 and days ſpecially appointed for the ſame are 
called holidays, not for 10 matter and nature either of the 
time or day, nor for any of the ſaints ſake whoſe memories are 
had on theje days (for fo all days and times conſidered are god's 
treatures, and 77 F like holineſs), but for the nature and 
condition of theſe A and holy go, wherewith only god is to 
be honoured, arid the congregation to be edified, whereunts ſuch 
times and days are ſanttified and hallowed, that is to ſay, ſe- 
parated from all profane liſes, and dedicated and appointed 
mot unte any ſaint or ereature, but only unto god and his tru» 
worſhip z neither ts it to be thought, that there is any certain 
time or definite number 0 1 7 ſeribed i in holy ſcripture, but 
that the appointment both of the time, and alſo of the number 
of days, is left by the autho Gem ef god's word to the liberty of 
brifts church, te be determined and aſſigned orderly in 
teuntry, by the 2 of the rulers and miniſters 15 250 
as they ſhall judge moſt expedient to the true ſetting forth of 
god's glory, and the edification of their people: it is therefore 
enatted, that all the days hereafter mentioned ſhall be kept and 
commanded to be kept py ee and none other ; that is to 
ſay all ſundayt in the year, t of the feaft of the circum 
on of cur lord Jeſus Chriſt, 7 i epiphany, of the puri- 
ation of the bleſſed virgin, of St. Matthie the apy 2% of tht 
annunciation of the bleſſed virgin, of St. Mark t ren}, 


St. Philip and Jacob the apoſtles, of the aſcenſion of our 
75 Chr: bh of 5 A* of Kg 75. 5 42 N, of 55 


eter the aps files 2 the e b. Babe. 
mew the apof l, —* the n St Michael 
the oy of Lak the evangeliſt, of St. Simon and 


Jude the 1 es, 7 all ſaints, of St. Andrew the apoſile, 


of St. Thomas the apoſile, of the nativity of our lord, of St: 
tephen the martyr, of St. Ne the evangeliſt, of the holy 


| — monday and tueſd, 70 in eaſter week, and monday and 


tueſday in whitſun week ; and that none other day ſhall be kept 
2 commanded to be kept hoy, or to abſtain from lawful bodily 
our. 1.1. 
And it ſhall my to all archbiſhops and biſhops in their 
gs and to all other having 22 or ſpiritual jurife 
dicti 


Holidays. 
dition, to inquire of every perſon that Jhall offend in the pre- 
miſſes, and to puniſh every ſuch offender by the cenſures of the 
church, and to injoin them ſuch penance as the ſpiritual judge 
by his diſcretion Aal think meet and convenient, . 35 5 

Provided, that it ſhall be lawful for every huſdandman, la- 
bourer, fiſherman, and every other perſon of what eſtate degree 
or condition he be, upon the holidays afreſaid,. in harveſt, or 
at any other time in the year when neceſſity ſhall. * to 
labour, ride, fiſh, or work any kind of work, at their free 
toills and pleaſure. ſ. 6 | 
Provided, that it ſhall be lewful to the knights of the right 
honourable order of the garter, to keep and celebrate ſolemnly 
the feaft of their order, commonly called 3 
yearly on the 22, 23, and 24th days of April and at ih 
other times as yearly ſhall be thought convenient by the king and 
the ſaid _ of the ſaid honoitrable order. ſ. 7. 

his act was repealed in the firſt year of queen Mary; 
and in the firſt of queen Elizabeth a bill to revive the ſame 
was brought into parliament; but paſſed not; ſo that the 
tepeal of queen Mary remained upon this act till the firſt 
year of king James the'firſt, when this repeal was take 
off, In the mean while, the kalendar before the book o 
common' prayer had directed what holidays ſhould be ob- 
ſerved ; and in the artieles publiſhed by queen Elizabeth 
in the ſeventh year of her reign, one was, that there be 
none other holidays obſerved, beſides the . but 
only ſich as be ſet out for holidays as in the Cai ſtatute 
of the 3 & 6 Ed, 6 and in the new kalendar authorized 
by the queen's majeſty : who appears in other inſtances 
as ſhe did probably in this) to have greatly diſliked the 
liament's intermeddling in matters of religion, the or 
* of which the reckoned one great branch of the 
al ſupremacy, G#b/. 245. 
* Rubrick bats (hs 
the feaſts that are to be obſerved in the church of England 
throughout the year : All ſundays in the year, the cir- 
eumci/ion -of our lord Feſus Chriſt, the T the conver 


form of St. Pau, the purifeation of the beſed virgin, d. 


Matthias. the apoſtle, the annunciation of the bleſſed virgin, 
St. Mark the tudngeli/, St. Philip and St, James the So- 
Miles, the aſcenſion of our lord Feſus Chrift, St. Barnabas, 
the nativity of St. Jobn Baptiſt, St. Peter the apoſile, St. 


James the apoſtle, St. Bartholomew the apoſtle, St. Matthew 


the apoſtie, St. Michael and all angels, St. Luke the evange- 
lift, St. Simon and St. Fude the apoſtles, all ſaints, St. An- 


ew the apoſtle; St. Thomas the apoſtle, the nativity of our 
Vor. II. = of” 


re the common prayer. A table of all Feaſts, 
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lord, St. Stephen the martyr, St. Jobn the evargelyt, the 
holy innocents, monday and tuc/day in eaſter week, monday and 
tueſday in whitſim week, 

n this table it is obſervable, that all the ſame days are 
repeated as Fo s, which were enacted to be holidays 
by the aforeſaid ſtatute ; and alſo theſe two are added, 
viz. the converſion of St. Paul, and St. Barnabas, which 
haps, were omitted out of the ſtatute, ; becauſe. St. 

aul and St. Barnabas were not accounted of the number 
of the twelve, But in the rubrick which. preſeribeth the 
leſſons proper for holidays, thoſe two feſtivals are ſpecified 
under the denomination alſo of helidays. But their eves 
are not appointed by the kalendar,' as the eves of the 
others are, to be rafting rr e Ma 
— 3 By Can. 72. No miniſter ſhall, without the licence 
and direction of the biſnop under hand and feal, appoint 
or keep any ſolemn faſts, either publickly, or in any pri- 
yate houſes, other than ſuch as by law, are, or by publick au- 
thority thall be appointed, nor ſhall be wittingly preſent 


at any of them; under pain of ſuſpenſion for the firſt 


fault, of excommunication for the ſecond, and of depo- 
ſition from the miniſtry for the third. a. 

By the 2& 3 Ed. 6. c. 19. Albeit the lings ſubjefts 
now having a more perfect and clear light of the goſpel and 
true — god, thro the infinite mary and cleme no of al- 
mighty god, by the bands of the king's majeſiy, and his mo/ 
noble father of fumous memory, and thereby perceiving that one 
day or ons kind of meat of it ſelf is not more holy, more 
pure, or more clean than another; yet. foraſmuch as divers of 
the king's ſubjetts, turning their knowledge herein to ſatisfy 
their ſenſuality, have of late times more than in times paſt 
broken and contemned ſuch. abſtinence which hath been uſed in 
this realm, upon the fridays and ſaturdays, the embring days, 
and other days commonly called vigils, and in lent, and other 
e e times the king's majeſly, conſidering that due and 
godly ab/tinence is a mean to virtue, and conſidering alſo ſpe- 
cially that fiſhers and men uſing the trade of living by fiſhing 
in the ſea may thereby the rather be ſet on work, and that 
by eating of fiſh much fleſh ſhall be ſaved and increaſed; and 
alſo for divers other conſiderations and commodities 7 this 
realm, doth ordain and enact with the aſſent of the lords ſpi- 


ritual and temporal and the commons in this preſent parliament 


aſſembled, that all manner of ſtatutes laws conſtitutions and 


uſages, concerning any manner of fling or abſtinence from 
any kinds of meats, heretofore in this realm made or uſet 


ſhall laſe their force and flrength and be void and of none effect. + 


1. 1. b 
Aud 


Polidays. 

Aud alſo that no perſon ſhall willingly and wittingly eat any 
manner of fleſh upon any friday or ſaturday, wth embring 
days, or in lent, nor at any other day commonly reputed as a 
fiſh day, wherein it hath been commonly uſed to cat fiſh and not 
fleſh ; on pain of 10 f for the firſt offence, and impriſonment 
for ten days, and during the tume of his impriſonment to ab- 
Main from eating any manner of fleſh; for the ſecond offence 
20s, and impriſonment twenty days, and during the time of 
his impriſonment to abſtain from eating any manner” of fleſh : 
and ſo lite pain and impriſonment, as often 'as he after - 
wards offend, ſ. 2, 3. | Nn | 
And the juſtices of gaol delivery, and of the peace; ſhall 
have power to inquire /, hear, and determine the ſame ; as in 
raſes of treſpaſs, or other offence. againſt the peace: Half 0 
which forfeitures ſhall be to the king, and be eftreated into t 
exchequer, as other fines for any treſpaſs or ather offence 
againſt the peace; and half to him that will ſue in any of the 
king's courts of record. 1, 4. | 
Provided, that this flatute ſhall not extend to any perſon 
that hath obtained any licence of the king ; nor to any perſon 
being in great age, and in debility and weakneſs thereby ; nor 
to any perſon being fick or notably hurt, without fraud or covin, 
during the time of his ſickneſs ; nor to any woman being with 
child, or lying in child bed, for eating of ſuch one kind of fleſh 
as ſhe ſhall have great luſt unto; nor te any perſon being in 
priſon for any other offence than againſt this at; nor to any 
that ſhall be the king's lieutenant deputy or captain 4 any F his 
majefty's army hold or fortreſs, but the ſame themſelves may eat 
Feſb, and licenſe their ſoldiers to do the ſame, in time probi- 
bited, upon the want and lack of other kind of viftual ; nor 
to St Laurence ben, St Mark's day, or any other day or even 
being abrogate ; neither to any ſuch as heretofore have obtained 
uny licence in due form of the archbiſhop of Canterbury. 1 5. 

And all archbiſhops, biſbops, archdeacons, and their officers 
Hall have power to inquire of offenders in the premiſſes : and 
preſent the ſame to ſuch, from time to time, as by virtue of this 
att have authority to hear and determine the ſame. 1. 6. 

Provided, that no perſon be moleſted on this at extept he be 
accuſed, convented, or indifted, within three months after the 
offence committed, ſ. 7. | 
By the 5 & 6 Ed. 6, c. 3. Every even on day next go- 


ing before any of the aforeſaid days of the feaſts of the nati- 


vity of our lord, of eaſter, of the aſcenſion of our lord, 
penteco/?, and the purification, and the annunciation of the 
aforeſaid bleſſed virgin, of all ſaints, and of all the ſaid feaſts 
of the apoſtles (other than 2 St Fohn the evangeliſt, and P 7 - 
2 * ! þ 


275 


— — — — — — — — 


a 


276 | Holidays. 


Il be faſted, and nded to be fept and 
deeds edn n 


Ae it ey be lawfulto ail archbifhops and biſhops in their dig- 
cafe, and to all other eecleiaftical or ſpiritual juriſdiction, 
offend iu the premiſes, und 
h Fade by tr ſwan „ and 


« Provided, en- e al at e dee tk 
away the ablinence m fleſb in lent, or on fey and 
Hays, or any other ich ir already app nid ſo be tee, 
virtue of the aforeſ7 enfed a? of the 2. gy 6. c. 19. 
ſrong nh of th thoſe evens or days w bday ur N. 
* — hi mute, l. 
provided, —— any of the ſaid feat (the evens 
— bo by be by this Jlatute commanded to br d and kept 
faſting days) do fall upon the monday ; then the ſaturday next 
1 ond mt the ſunday, fhall br commanded to be faſted for 
even Ya fect e at ſ. F. 
Other than of St John the evangelift, and of Philip and 
acob] The 4.5 fo which e the chrit maſs 
lidays ; and the other within the aſchal Neuber, be- 
twixt eaſter and whitſuntide. G33/. 252. 

By the rubrick, the table of vigils and alt and days of ab- 
inence to be obſerved in the car, is as followeth. (which 
altho* not in words, yet in fu bltance is the ſame, with 
what is above expreſſed in the aforeſaid ſtatute ;) viz. the 
evens or vigils before the nativity of our lord, the purification of 


2 bleſſed virgin 2 the annunciation 0 of the bleſſed virgin, 
er day, afar „ penteco/t, St Matthias, St ft 
Tapi, St ames, St ele, St M. 1 
St Simon wy, & 7 Sr Andrew, St Thomas, all ſaints. 


e all ub a monday then the vigil or 
454 al d ſaturday, and not upon the ſun- 
before it. 

8 gilt} Vigil was fo called 4 viyiliic, becauſe there- 
upon people were not only to faſt, but to watch or wake 
by night, and pray. Gib/. 252, 

And by the rubrick aforeſaid, the days of faſtin 
abſtinence are as followeth: r, Tho forty days 0 of int 
2. The ember days, at the four * being the we 
Friday, and 1 , after the firft ſunday in lent, the feof 
of . 22 the fourtemth, and December the thir- 

32 rogation days ; bring the manday, tweſ- 


day, 


5 


Holtdays. 


| ances day, before holy thurſday or the aſcenſion. of our 
722 4. nk fri 4277 the 2 rs rr o 


 The.ember days] Ember days were faſts obſerved in the 
church very early ; and particularly by the church of 
England in the Saxon times, who called them ymbryne da- 
gas, from whence (and not from embers, or from the greek 
ifa, as ſome have conjectured) our name of ember days 
is to he derived, The Saxon. embryne (ſays Dr. Marſhal) 
ſignifies. a circle, a circuit, or courſe.; and therefore they 
may be not improperly called the circular faſts, or faſts in 


courſe, being obierved in the ſout ſeaſons. on which the 


circle of the year turns, and accordingly called by the ca- 
noniſts jejania guatuer temporum, or faſts of the four quar- 
ters of the car. Gabſe 2524 


Rogation days] Dr, Grey ſays, the rogation days were 


ſo called; from the extraordinary prayers and ſupplications 
which, with faſting, were at this time offered to god by 
devout chriftians. Grey Ar. Cod. 101. | 
But Dr. Godalphin . the rogation days had their 
name, from certain rules or ordinances for abſtinence, or 
days of faſting, which the biſhop of Rome recommended 
to be obſerved. by the weſtern churches, before that he aſ- 
ſumed the power of compulſion; and which therefore he 
called by the gentle name of rogation: and thence the week 
of abſtinence, alittle before the feaſt of pentecoſt, was called 
the rogation week, the timeofabſtinence being appointed at 
the beginning by that ordinance which was called rogatio, 
and not lex, decretum, fiatutum, or the like. Gad. 129, 
By the 5 El. c. 5. intitled, An act touching political 
conſtitutions. for the maintenance of the navy; For the 
maintenance of the navy, and far the ſparing and increaſe 0 
fieſh mA, ſhall not be ol * * to eat 17 
fleſh upan any. days. now. uſually, abſerved as fiſh days ; on pain 
7 [208 or one month's. cloſe impriſanment. without bail, 35 


6 7. ſ. 22,] ſ. 15. a 
And every. perſon. within. whoſe houſe ſuch offence ſhall be 


| done, and being privy. or knowing thereof, and nat effetqually 


publiſhing or 44 the ſame to ſome publick officer having 


authori a7 20 fame ; ſhall farfeit [1385 4d. 35 El. 
c. 7. ſ. 22. ] ſ. 16. 

All tubich far faitures for nat ab/taining from meats, ſha!l be 
one third ta the gucen, one third to the informer, and one third 


fo be common uſe of the pariſh.where the offence ſhall be com- 
3 


mitted ;, 
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where ſuch perſon ſhall be 
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mitted ;, and to be levied by the churchwardens after convittion 


in that behalf. ſ. 16. 


Provided, that nothing in this aft contained, concerning the 
eating of fieſh, ſhall extend to any perſon that hereafter ſhall 
have any ſpecial licence, upon cauſes to be contained in the _=_ 

in 


licence, and to be granted according to the laws tbis rea 
ſuch caſes provided. ſ. 1 | 


All and every of ee AY 


contain theſe conditions; viz, every licence made to any perſon 
being of the degree of a lind of parliament, or of their wives, 
ſhall be upon condition, that every ſuch perſon ſo to be licenſed, 


ſhall pay to the poor mens box, within the pariſh where they 


dwell, on the feaſt of the purification or within fix days after, 
26s Bd; the ſame to be paid within one month next after the 
ſame feaſt, on pain of forfeiting the licence : and every licence 
to any perſon of the degree of a knight, or a knight's wife, 
ſhall be upon condition, that every ſuch perſon ſo licenſed ſhall 
pay yearly 13 5 4. d as aforeſaid: and every licence to any 
perſon under the degrees 2 Hall be upon condition, that 
23 perſon ſo licenſed ſhall pay yearly 6 8 d as aforeſaid, 
18. 


Provided, that no licence ſhall extend to the eating of any 
bee fs, at any time of the year; nor to the eating T any veal in 
any year, from the feaſt of St Michael, unto the firſt day of 
an. 1 19. a 


Provided, that all perſons which by reaſon of notorious ſick- 
neſs ſhall be inforced, for recovery of health to eat fleſh for the 
time of their fickneſs, ſhall be ſufficiently licenſed by the biſhop 
of the dioceſe ; or by the . vicar or curate of the pariſh 

iel, or of one of the next pariſh ad- 
joining, if the ſaid parſon vicar or curate of his own pariſh be 
wilficl, or if there be no curate within the ſame © pariſh : 
tobich licence ſhall be made in writing, and ſigned by ſuch bi- 
ſhop par ſon vicar or N and not endure longer _ the time 
of the ſickneſs ; and if the ſickneſs continue above eight days a 
2 nh ra —_ 25 1 licence ſhall be 90 5 A 
church bot, with the knowledge of one of the churchwardens ; 
and the party licenſed ſhall give to the curate 4 d for the entry 
thereef"; and that licence to endure no longer but only for the 
time of his fickneſs. ſ. 20, 

Aud if any licence by any parſon vicar or curate be granted 
te any perſon, other than ſuch as evidently appear to have nee 
thereof by reaſon of their ſickneſs ; not only every ſuch licence 
ſhall be void, but alſo every ſuch parſon vicar or curate ſhall 


forfeit for every ſuch licence otherwiſe granted, five marks, 


"3 +4 


Provided 


E 
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Privided, that all ſuch perſons as heretofore tuere or ought 
fo be licenſed, by — F age or other impediment or cauſe, by 
order of the eccleſiaſtical laws, ſhall enjoy the ſame previlege 
and accuſtomed licences. ſ. 23. 

And juſtices of the peace in their ſeſſions, and mayors and 
other head officers in cities and towns corporate in their ſeſſions 
or other caurts, ſhall have power to inquire of offenders again/t_ 
this. at, as well by the oaths of twelve men, as otherwiſe 
by information; and thercup:n to hear and determine the ſame, 
l. 30. 

=, they may make proceſs againſt the offenders, as upon 
indiftment of treſpaſs. ſ. 31. 

Aud for levying the n. the ſaid juſtices mayors or 
other Head officers ſhall have power to make ſuch proceſs, as 
they ap think good by their difcretions. 1. 34. 

ut no information at the ſuit of any perſon concerning this 
act, ſhall be of any eſſec to put any perſon to anſwer, except 
the ſame he within half a year after the offence dane ; and no 
information or preſentment for the queen, ſhall be FA any effect 
to put any perſon to anſwer, except the ſame be within one year 
after the offence done. ſ. 35. e 

Provided, that ſuch perſons as ſhall have, upon good and juſt 
conſideration, any lawful licence to eat fieſh upon any fiſhday 4 ex- 
cept ſuch perſons as fer ſickneſs ſhall for the time be licenſed by 
the biſhop of the dioceſe, or by their curates, or ſhall. be li- 
cenſed by reaſon of age or .other impediment allowed heretefore 
by the ecclefraftical laws of this realm ;) ſhall be bound by force 
of this ſtatute to have for every one diſh of fleſh ſerved ta be 
eaten at their table, one uſual aifh of ſea fiſh freſh or ſalt, to be 
likewiſe ſerved at the ſame table, and to be eaten or ſpent with- 
out fraud or corvin, as the like kind is or Hall be uſually eaten 
or ſpent on ſaturdays. ſ. 37. I | 

And this article to be taken and interpreted in the favour of 
expence of ſea fiſh ; and the offender to be puniſbed in like man- 
ner as 1s ordered by this flatute for puniſhment of ſuch as 


ſhall eat fleſh upen fridays, ſaturdays, or other fiſh days. 
. Wei - 


2 becauſe na manner of perſon ſhall mi judge of the intent 
of this ſlatute, limiting orders to eat fiſh, and to forfeit eat- 
ing of fg, but that the ſame is purÞyel intended 1d moan 
palitickly for the increaſe of fiſhermen and mariners, and re- 
pairing of port towns and N and nat for any ſuper- 
ſlition to be maintained in the chaice of meats : it ts enacted, 
that whoſeever ſhall by preaching, teaching, toriting, or open 
brech notify, that any eating of fiſh, or forbcarug of fleſh, 
mentioned in this ſtatute, is of any neceſſity for the ſaving «of 
the ſoul of man, or Hut it is _ ſer vice of gad, 9 hb; rate thin 

3 as 
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as other politick laws are and be ; that then ſuch perſons ſhall * 
1 as Heart of falſe news are and ought to be, dif 
to 

A0 by the 27 El. c. 11. f. 4. To the intent that the evt 
Fridays, 2 and days a by former laws to be fiſh 
days, may the better be obſerved, for the utterance and expence fu 
75 005 and for the 7 of P : no innholder, taverner, de 

lehouſekeeper, common victua common cook, or common ta- ac 
ble keeper, ſhall utter or put to fale, or cauſe to be uttered or 1.0 
put to ſale, on the ſaid 75 not being chriſtmaſs day, or upon 4 
225 day in the time of lent, any kind of vittuals except it be to 45 
* reſorting to his 2 as ſhall have lawful licence or 
'to eat t 2 according to the tenor of the 5 El. c. 5.); on p! 
pain of 5 l. and ten days impriſonment without bail, one third 01 
10 the queen, one third to the lord of the leet where the offence 
ſhall be committed, and one third to him _ ſhall ſue in any ſ 
of her majeſly's courts of record: 3 = offences, by 7 
virtue of this Mature, ſha be i inquired 0 ermined, K 
in manner and form as is expreſſed jo fine contained 7 
in the ſaid Aatite e of the 5 El. 

Lord Cole ſays, before theſe acts the eating of fleſh on / 
fridays was puniſhable in the eccleſiaſtical court ; as yet 
K fin, the juriſdiction being ſaved by the ſaid acts. 3 Inf. , 

{ 


Rubrick after the nicene creed: the curate ſhall then 
chr = hol af; to the people, what holidays or faſting days are in the 
week r to be obſerved. 
+ Say parſon vicar or curate ſhall in his ſeve- 
11 00 cikrys declare to the people every ſunday, at the time 
appointed in the communion book, whether there be any 
holidays or faſting days the week following. And if any 
do hereafter wittingly offend herein, and d being once ad- 
moniſhed thereof by his ordinary, fhall again omit that 
duty; let him be cenſured according to aw, until he 
ſubmit himſelf to the due performance of it 
Can. 13. All manner of perſons within the Sick of, 
England ſhall from henceforth celebrate and keep the 
lord's day commonly called ſunday, and other holidays, 
according to god's will and pleaſure and the orders of the 
church of England. prefcribed'on that behalf ; that is, in 
hearing the word of god read and taught, in private and 
publick prayers, in acknowledging their offences to god 
and amendment of the ſame, in reconciling themſelves 
charitably to their neighbours where diſpleaſure bath been, 
in oftentimes receiving the communion of the body and 
blood of Chrift, in viliting of the poor and ſick, uſing 
gl godly and ſober converſation. : 
Can. 
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14. The common prayer ſhall be ſaid or ſung, 
andy ; reverently, Yor! uch days as are appointed 
to be kept holy by t the boo 

eves. 

By the 1 El. c. 2. Epery perſon ſhall diligently and faith- 
fully, having 10 lawful or reaſonable 1 to be abſent, en- 
diavour themſelves to. reſort to their pariſh church or c 207 
accuſtomed, or upon reaſonable let thereof, to fomy uſual place 
where common prayer and 225 ſervice of god ſhall. be uſed in 

ch time « of let, "upon ery ſunday and other days ordained. 
and 5 70 to 25 k 25 as vl, and then and there to abide 
orderly and ſoberly, during the time of the common prayer, 
privebing, or other j wry Fd god there to be uſed and miniftred - 


on pain of puniſhment by t . of the en, and all 
on pain that every perſon ſo offending ſhall forfeit for ev 
5 ee 12d, Pol fo the 2 , if of the 
pariſh where Wy offence ſhall be done, to the uſe of the 
, Jeri ak, goods lands and- tenements of fuch jor 
eſs. 1, 14. 
4 ror v4 wharſever perſons offending in the premiſſes, 
ſhall for their offences firſt receive puniſhment e the ording 25 
having a nal thereof under the ording s ſeq „Hall not 
for the fame offence eftſoons be convicted befare t Juſtices q 
and likewiſe receiving for the ſaid offence puniſhment firſi by 
the juſtices, all not for the ſame offence eftſoons receive pu- 
l of the ordinary, 1. 24. 
ud the juftic ces of aſſize may hear and determine the ſame, 
and *. Proc for execution 25 they may do in caſes of treſ- 
7. 
226. xy Boe may be determined by one juſtice of the peace; 
ta whom it ſhall be lawful, on proof to him made of ſuch de- 
fault by confeſſion or oath. of witne 75 to call 8 party before 
him : and if be e ſhall not * a ſufficient excuſe, and due proof 
thereof to the ſatisfaftion f th t. e ſaid juſtice, he ſhall give 
warrant t the churchwardens of the 740 where the party. 
ſhall dwell, to levy 12 4 for every Fra, default by diſtreſs and 
fale ; and in default of ſuch diftreſs, ſhall commit him to 55765 

till payment be made : which forfeiture ſhall be applied to the 
uſe ts the poor f that pariſh wherein the offender ſhall dwell 
at the time of the offence committed. 3 J. c. 4 f. 27. Pro- 
vided, that proſecution be within one month, J. 28, 

But this ſhall not extend to qualified proteſtant diſ- 
ſenters, who repair to ſome place. of religious. worſhip al- 
lowed by the eoleration act. 1 NV. e. F 

5. By the 27 H. 6. e. 5, Confidering the abaminable in- 


of common prayer, and their 


ways 


Fairs 252 
Juries and offences d done to almighty god, and, to his Saints, al- — certain holi 
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ways aiders and ſingulur aſſifters in our neceſſities, becauſe of 


fairs and markets upon their high and principal feaſts as in 
the feaſt of the aſcenſion of our lord, in the day of corpus 
ehriſti, in the high feaſt of the aſſumption of our bleſſed lady, 
the day F all ſaints, and on good friday, accuſtomably and 
miſerably holden and uſed in the realm of England ; in which 
principal and feſtival days, for great earthly covetiſe, the peo- 
ple is more awillingly vexed, and in bodily labour failed, than in 
other ſerial days, as in faſtening and making their booths and /talls, 


bearing and carrying, lifting and placing their wares outward - 


and homeward, as thi they did nothing remember the horrible 
defiling of their ſouls in buying and ſelling, with many deceitful 


lies ana falſe perjury, with drunkenneſs and firifes, and ſq 


ſpecially withdrawing themſelves and their ſervants from di- 
vine ſervice; it is ordained, that all manner of fairs and 


markets in the ſaid principal feaſts and good friday ſhall clearly - 
ceaſe from all ſhewing of any goods or merchandiſes (neceſſary 


vittual only except) upon pain of forfeiture of all the goods 


aforeſaid o ſhewed, to the lor Fa the franchiſe or liberty 
where ſuch goods contrary to this ordinance be or ſhall be peu . 


Nevertheleſs the king of his ſpecial grace by authority of the 


parkament granted to them power, which of old time bad ng 


day to hold their fair or market, but only upon the fe/tival days 
aforeſaid, to hold by the ſame authority and firength of his old 
grant, within three days next before the ſaid feaſts, or next 


after ; proclamation. firſt made to the fimple common people, 
upon which day the aforeſaid fair ſhall be holden, always to be 
certified without any fine or fee to be taktn to the king's uſe. 
And they which of eld time have by ſpecial grant, ſufficieut 
days before the feaſts aforeſaid, or after, ſhall in like manner 


as is aforeſaid hold their fairs and markets, the full number of 


their days; the ſaid feſtival days; and good fridays, (and ſun- 


days) de. 


Occaſional offi- 6. Be 


annually, for which ſpecial ſervices are appointed: to 


wit, the fifth day of November, being the day of the pa- 


piſt's conſpiracy, and of the arrival of king William; the 


thirtieth day of January, being the day of the martyrdom _ 


of king Charles the firſt ; the nine and twentieth day of 
May, being the day of the reſtoration of king Charles 
the ſecond; and the twenty fifth day of October, being 
the day on which his majeſty began his happy reign. 


For the fifth of 7. By the 3 J. c. 1. Foraſmuch as almighty god hath in 


November, gf ages fhewed bis power and mercy in the miraculous and 
Ip gracious 


T. 

Beſides the occaſional faſt days, in time oſowar, or 

1980 other calamity; and days of thankſgiving for peace, or 
victory, or other bleſſing: there are four ſolemn days 


Wo 


gracious deliverance of his church, and in the protection f re- 
ligious kings and ſtates; and that no nation FA the earth hath 
been bleſſed with greater benefits than this kingdom now enjoyeth, 
having the true and free profeſſion of the goſpel under our moſt 
gracious ſovereign lord king James, the moſt great learned and 
religious king that ever reigned therein, inriched with the moſt 
hopeful and plentiful progeny, proceeding out of his royal lons 
promiſing continuance of this happineſs and profeſſion to all poſ- 
terity : the tobich many malignant and deviliſh papiſts jeſuits 
and ſemenary priefts much envying and fearing, conſpired moſt 
horribly, when the king's moſt excellent majeſty, the queen, the 
france, and all the lords ſpiritual and temporal and commons 
ſhould have been aſſembled in the upper houſe of parliament, 
2 the fifth day of November in the year of our lord one 
t 5 pars fix hundred and five, ſuddenly to have blown up the 
ſaid whole houſe with gunpowder : an inventien ſo inhuman 
barbarous and cruel, as the like was never before heard of, 
and was (as ſome of the principal conſpirators thereaf confeſs) 
purpoſely deviſed and concluded to be done in the ſaid houſe, that 
where ſundry neceſſary and religious laws for preſervation of 
the church and flate were made, which they falſly and flander- 
ouſly term cruel laws, enatted againſt them and their religion, 
both place and perſons ſhould all be defiroyed and blown up at 
once; which would have turned to the utter ruin of this whole 
kingdom, had it not pleaſed almighty god, by inſpiring the kings 
moſt excellent majefly with a devine ſpirit, to interpret ſome. 
dark phraſes of a letter ſhewed to his majeſly, above and he- 
yond all erdinary conſtruction, thereby miraculouſly diſcovering 
this hidden treaſon not many hours before the appointed time for 
the execution thereof: therefore the king's moſt excellent maje/ty, 


the lords ſpiritual and temporal, and all his majefly's faithful 


and loving ſubjefts, do moſt juſtly acknowledge this grea! and 
infinite bleſſing to have proceeded merely from god his great 
mercy, and to his moſt holy name do aſcribe all honour glory and 


praiſe : and to the end this unfeigned thankſulneſs may never 


be forgotten, but he bad in a perpetual remembrance, that all 
ages to come may yield praiſes to his devine majeſiy for the ſame, 
and have in memory this joyful day of deliverance ; |. 1. 

It is enacted, that all and ſingular miniſters in every ca- 
thedral and pariſh church, or other uſual place for common 
prayer, ſhall always upon the fifth day of November ſay morn- 
ing prayer, and give unto alm:ghty god thanks for this m:/? hap- 

deliverance ; and all perſons ſhall always upon that day dili- 
gently and faithfully reſort to the pariſh church or chapel ac- 
cuſtamed, or to ſome uſual church or chapel wwhere the ſaid 


morning prayer, preaching or other ſervice of god ſhall be wy 
* A 
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aud then and there to, ahide orderly and ſoberly duri 
Ky 70 0 ſaid 1 ers * er other ſervice of 2 
ta 
Aud that A "xr 15 ut in mind of his duty, and 
then better bh to the ſaid holy ſervice ; every miniſter 
{l give warning to his pariſhioners, publickly in the church, 
18. prayer, the ſunday before fich fifth day of 
8 the due obſervation of the ſaid day. . 
Oer or preaching upon the [a 7 kb 
2 Mean, ; * * 6 * — pull, dtd, Fa 
this preſent aft, Id. 

Give unto almighty god thanks] It ſhould <A by the te- 
nor of this act, that the form or manner of giving thanks 
was left to the diſcretion of every miniſter : * that there 
was a ſtanding form for this day, in the 16 C. 1. appears 
from this order of the houſe of lords ; Ordered, that 
4 the title beſore the prayers for the deliverance from the 

< gunpowder plot ſha be altered and printed hereafter 
& in hec verba, viz, A thankſgiving for the delivery from. 
the gunpowder treaſon : And the printer is to be ſent 
„for to appear before the houſe, to be aſked how this 
title that is now prefixed, viz. A thankſgiving for 
4 — and victory, came to be introduced.” Gibſ. 249. 

his office was reviſed by the convocation, in the year 
1662; and afterwards ſome few additions and alterations 
were made, upon a new reviſal in the ſecond year of 
William and and fo continueth. Gihſ. 249. 

And the title thereof is this: A form of prayer with 
Page open to be uſed-yearly upon the fifth day of November ; 


happy deliverance. of king James the firſt, and the three . 


* of. England, from the moſt traiterous and bloody intended 
maſſacre by gunpowder ; and alſo for the happy arrival of bit 
majefly king William an this day, for the deliverance of our 


chureh and nation. 

And altho' the due obſervation of this day, as alfo of 
the thirtieth of January, and the twenty-ninth of May, 
are injoined by act of parliament; yet the particular 
forms to be uſed on thoſe days, are not previouſly direct 
ed, nor ſubſequently confirmed by any act of parſiament ; 
but they are fpecially ed (as is alſo that of the 
king's inauguration) by this. order of his majeſty : 


« GEORGE R. 


„ Our will and pleafure is, that theſe four forms of 
6 prayer, made for the fifth of November, the thirtieth, 


* of January, the twenty ninth of May, and the twen 


« ff 
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« fifth of October, be forthwith printed and publiſhed, 
« and annexed to the book of common prayer and li- 
6 turgy of the church of England, to be uſed yearly on 
« the taid days, in all cathedral and collegiate churches 
« and chapels, in all chapels of colleges and halls with- 
jn both our univerſities, and of all our colleges of Eaton 
% and Wincheſter, and in all pariſh churches and cha- 
« pels within that part of our kingdom of Great Britain 
« called England, the dominion of Wales, arid town of 
« Berwick upon Tweed. Given at our court at St 
« Jatnes's, the ſeventh day of October, 1761, in the 
« firſt year of our reign. 
* «& By his majeſty's command; 
«BUTE.” 


Dr Watſon queſtioneth (and juſtly as it ſeemeth) the 
erdinary's power, to puniſh for the neglect of keeping the 
ſolemn days, injoined by act of parliament; becauſe the 
reſpective acts do give to the ordinary no ſuch power. 


F * J. 

But there ſeemeth to be no doubt, ſo far as the ſeveral 
offences ſhall fall within the words of the ſaid acts, but 
that the offenders may be thereupon indicted, fined, and 
impriſoned for the contempt. | 


8. By the 12 C. 2. c. 30. it is enacted, by the lords For the thirtieth 


and commons affembledein parliament; that every thirtieth of January, 


day of January, une it falls out to be upon the lord's day, 
and then the next day following, ſhall be for ever ſet apart, 
10 be kept and obſerved in all churches and chapels, as an anni- 
ary day yo ton and humiliation, to implore the mercy of 
bel that neither the guilt of the ſacred and innocent blood 
is late majeſiy king Charles the firſt, nor thoſe other jms 
which god was provoked to deltver up both us arid our king in- 
to the hands of cruel and unreaſonable nen, nity at any time bt 
viſited upon us or our poſterity. | 
The form of prayer for this folemnity, and alfo for that 
of the 29th of May, were of a different compleQtion in the 
reign of king Charles the ſecond from what they are now. 
Of which, the reaſon is ſaid to have been this: The par- 


liament and other leading men who called home king 


Charles the ſecond (many of whom had been conceriied 
In oppoſing his father's meaſures) would not be called 
traytors; and required that a diſtinction ſhould be made 
between the commencement of the war, and the conelu- 
ſion of it: they would not ſuffer the firſt oppoſition made 
1 the meaſures of that unhappy prince to be ſtyled re- 

ä bellion; 


— KA <3 
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For the twenty 
aiath of May, 
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bellion ; notwithſtanding that they diſapproved of tlie 
abolition of the regal government which enſued. . 

And accordingly the offices for theſe two ſolemnities 
were drawn up, without any reflection on the firſt authors 
or promoters of the oppoſition ; and, in general breathe 
more a ſpirit of piety than of party, of humiliation than 
of revenge; and, throughout, are modiſt, grave, decent; 
ſenſible and deyout. _, .. i Hog 
King James the ſecond altered theſe forms: And king 
Willliam did not venture to reduce them to their primi= 
tive ſtate, And fo they have continued, with very little 
variation, to this day. nga 1697, tank ** 

9. By the 12 C. 2. c. 14. Frraſmuch as almighty god the 
ting of kings, and ſole diſpoſer of all earthly crowns and king- 
doms, hath by his all-ſwaying providence and power miracu- 
loufly demonſtrated. in the view of all the world, his tranſcen-, 
dent mercy love and graciouſneſs, towards his moſt excellent majeſty 
Charles the ſecond; by his eſpecial grace, of England, Scotland; 
France and Ireland, king, defender of the, true faith, and 
all his majeſiy s loyal ſubjects of this his kingdom of England, 
and the dominions thereunts annexed by his majeſty's late moſt 
wonder ſul glorious peaceable and joyſul reftauration, to the ac- 
tual poſſeſſion” and exerciſe of his undoubted hereditary ſouve- 
reign and regal authority over them-(after ſundry years forced 
extermination now renee tarts, by the moſt traiterous conſpi- 
races, and arme of uſurpyng tyrants, and execrable 
perfidious traytors) and that without the leaſt oppoſition or e. 
fuſion, of blacd, thro' the unanimous cordial loyal votes of the. 
birds, and commons in this preſent parliament aſſembled, and 
paſſionate deſires of all other his maje/ly's ſubjefts ; which unex- 
preſſible bleſſing (by gods own mH wonderful diſpenſation) was 
compleated on the twenty ninth day of May laſt paſt, being the 
moſt memorable birth day, not only of his maje/ty, both as a man 
and prince, but likewiſe as an actual king, of this and 
other his majeſty's kingdoms, all in a great meaſure new born 
ard raiſed from the dead on this moſt joyful day, wherein many 
7 of the nobility gentry citizens and other his lieges of 
this realm, conducted his maje/ly unto his royal cities of London 
and Weſtmin/ter, with all peſſible | expreſſions of their publick 


Joy and loyal affettions, in far greater triumph than any of bit 


vidtorious predeceſſors kings of England, returned thither 

> their foreign congueſtt pat fort his maje/ty's houſes of 
parliament, with all dutiful and joyful demon/trations of their 
allegiance, publickly received, and cordially congratulated. hit 
majeſty's maſt happy arrival, and invefliture in his royal throne, 
at his palace at Whitehall : Upon all which conſiderations, ow 
"g 
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beings the day which. the lord 4 hath made and crowned ' 
with ſo many publick bleſſings and ſignal deliverances, both of 
his majefly and his people, from all their late moſt deplorable 
confufrons, diviſions, wars, devaſiations and. oppreſſions, to the 
end that it may be kept in perpetual remembrance in all ages to 
come, and that his ſacred majeſly with all his ſubjects of this 
realm and the dominions thereof, and their poſterities after 
them, might annually celebrate the perpetual memory thereof, by 
ſacrificing their unfeigned hearty publick thanks thereon to al- 
mighty god, with one heart and voice, in'a moſt devout and 
chriſtian manner, for all theſt publick | benefits received and 
conferred on them, upon this moſt joyful day ; it is enatted, by 
the king's moſt excellent majeſty, and the lords and commons in 
parliament aſſembled, that all and ſingular miniſters of god's 
word, 74 ſacraments, in every church chapel and other uſual 
place of divine ſervice and publick prayer, which now are, or 
hereafter ſhall be within this realm of England and the domi- 
nion _— and their ſucceſſors, ſhall in all ſucceeding ages 
annually celebrate the twenty ninth day of May, by rendring 
their hearty publick praiſes and thankſgivings unto almighty 
god, for all the firementioned extraordinary mercies bleſſings and 
deliverances received, and mighty acts done thereon, and declare 
the ſame to all the people there afſimbled, and the generations 
yet to come, that ſo they may for ever praiſe the lord for the ſame, 
whoſe name alone is excellent, and his glory above the earth and 
heavens. 
And be it further enacted, that every perſon inhabiting 
within this kingdom and the dominions thertunto belonging, ſhall 
upon the ſaid day annually reſort with diligence and devotion, 
to ſome uſual church chapel or place, where h publick thant 
givings and praiſes to god's moſt divine majeſty ſhall be ren- 
dred, and there orderly and devoutly abide during the ſaid pub- 
lick thankſgivings, prayers, preaching, ſinging of pſalms and 
other ſervice of god there to be uſed and nuniſtred : 
Aud to the end that all perſons may be put in mind of their 
duty thereon, and be the better prepared to diſcharge the ſame 
with that piety and devotion as becomes them; be it further 
enatted, that every mini/ter ſhall give notice to hit þariſhoner's 
publictiy in the church at morning prayer the lard's — 
before every ſuch twenty ninth day of May, for the due ol ſer- 
vation of the ſaid day, and ſhall then likewiſe publickly und 
diſtinttly read this preſent act to the people. 


Of the difference between the form of prayer Which 
was firſt drawn up for this ſervice, and uſed during the 


reign of king Charles the ſecond, and the form which is 
| now 
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now uſed, it is thought fit bete to ſubjoſn ſome friking 
ſpecimens, 


Office of Cha. 2. Office of Ja. 2. (now in uſe) 
Title thereof, and rubrick, 
A form of po r with A formof prayer with thank(- 
u 


thabkſgiving, to be uſed year- giving to almighty god, ſor having 
ly upon the — day of May; pot an end to the great rebellion, 


being the day of his majeſt the reſtitution. of the king and 
br and happy return wks 2 family, and the re oration 
ms. 8 er 25 


years e w died. unl 
able wereies were wonder Gm. 
pleted upon the 2th of 2 i 
the 5 year 1660. And in memory 
thereof, that diy in wen year is 
by act of parlianient appointed to 

* be for cher bi kept holy. 

— The a& of parliament for the 


obſerva of this day, ſhall 
rea pub ickly i in all gre on 


the lord's day N. before 
notice to A. for the du N 
ſervation oft . ſald day. 

Collect. 


« « We yield thee praiſe « +. We yield thee proſſe and 
and tenkfgiring for * de- end (giving for. . 4 4 7 de- 
liverance from N and in, of theſe. kingdoms f 


a tit dangers Wherewith th A reat rebellion, and al th 

ag (ot faſt: thiſe Male nd op ſions codſequent 
thereapon, under which they had 
1 


aned 
$44 (op eld moe thanks «4% 
for our deliverance . +... from the 
unnatural rebellion, uſurpationzand 
tyranny, of ungodly and cruel men, 


Finally y, by way of contraſt, the ſpirit both of the one 
and the other will appears from the following anecdotes, 


Office of Cha, 3. Office of Ja, 2: 


"© God, who by thy divine Atthighty God, and heaventy fa 
idenceand neſ3 didſt ther, who % thine infinite and un- 
this day firſt b bg into the ſpeakable goodneſi towards us, dldſt 
world, Arc did this day alſo in a moſt extraordinary and wotis 
bring back and reſtore to we derful manner diſappoint and — 
an throw 
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ahd to his on juſt and un- throw the wicked ae of thoſe 
doubted rights, our moſt gra- traiterous, heady, and high minded 
elbus [bvetelizo lord thy ſer- men, who under pretence of reli- 
vant king Charles; preſerve his gion and thy moſt holy name, had 
life, and eftabliſh his throne, contrived, and well nigh effected 
we beſeeth thee, Be unto the utter deſtruction of this church 
bim a helmet of ſalvation a» and kingdom; as we do this day 
gaink the face of his enemies, moſt heartily and devoutly adore 
and a ſtrong tower and defence and magnify thy glorious hame for 
in the time of trouble. Let this thine infinite goodneſs already 
his reigu be proſperous, and vouthſafed to us z ſo do we molt 
his days many. Let juſtice, humbly beſeech thee to continue 
truth, and holineſs ; let peace, thy grace and favour towards us, 
and love, and all chriſtian vir- that no ſuch diſmal calamity may 
tues fA6vrilh in his me. Let ever again fall upon vs. 2 — 
his people ſerve Him wich ho- and defeat all the ſecret counſels of 
bur and 6bedivnte; and let deceitful and wicked men againſt 
him ſo duly ſerve thes on us. Abate their pride, aſſwage their 
earth, that he may hereafter malice, and confoutid their devices. 
everlaſtidgly teign with thee Strengthen the hand of our now 
in heaven, through JeſusChriſt moſt gracious ſovereign, and all 
our lord. Amen. that are put in authority under him, 
O lord our god, who up- with judgment and jaſtice, to cut 
holdeſt and governeſt all things off all ſuch workers of iniquity, 


as 
in heaven And earth ; receive turn reli jon intorebellion, andfaith 


dur humble prayers, with our into facklon ; that they may never 
thihkſgivitgs, for our ſove- again ptevailagainMt vs, nor triumph 
date led Charles, ſet over us in the ruin of the monarchy, and 
by'thy grace and providence thy church among vs. Protect and 
to be our _ and ſo, to- defend our ſovereign lord the king, 
gether with bim, bleſs the with the whole royal family, from 
whole royal family with the all treaſons and conſpiracies. Be 
dew of. thy heavenly ſpiritz unto him an helmet of ſalvation, 
that they, ever ww, nthy and a ſtrong tower of defence a= 
go6dtieſs, protected by thy gainſ the face of all his enemies 
power, and crowned with thy clothe them with ham and con- 
gracious and endleſs favour, fuſion, but upon himſelf and his 
may continue before thee in 7 & let the crown for ever 
1 honour, flouriſh, $6 we thy people, and 
a long and happy life upon the ſheep of thy paſture, will give 
earth; and after death obtain thee thanks for ever, and will al- 
verlaſting life and glory in ways be ſhewing forth thy praiſe, 
the kingdom of heaven by from generation to generation, 
the merits and mediation of through Jeſus Chriſt our only ſa- 
Chriſt Jeſus our ſaviour, who viour and redeemer z to whom, 
with the father and the holy with thee, O father, and the holy 
ſpirit, liveth and reigneth ever ghoſt, be glory in the church, 
one god, world without end. throughout all ages, world without 
Amen. end. Amen. 


Vol. II. U Note, 
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For the king's 
inavgurations 


the manner of which chan 
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Note, there is no order in either of theſe offices, for 
a ſermon or homily on this day; and in the office of 
Cha. 2. there is no direction for a ſermon or homily on 
the zoth of January, but by the office of James ad it is 
required that on the ſaid 3oth day of Jan. ſhall be read 
the firſt and ſecond parts of the homily againſt diſobe- 
dience and wilful rebellion, or elſe the miniſter - ſhall 
preach a ſermon of his own compoſing upon the ſame ar- 
gument, | oat 

10. The inauguration day, or the day when the king 
or queen, for the time being, began their reſpective 
reigns, is not injoined by act of parliament, as are the 
other ſolemn days for which 1 ſervices are ap- 
pointed. The obſervation of this day, in the time of 
king Charles the firſt, was inforced by a particular canon 
in the year 1640, after the example (as it is ſaid in the 
preface to that canon) as well of the godly chriſtian em- 
perors in the former times, as of our own moſt religious 
princes ſince the reformation : and the ſaid preface fur- 
ther ſaith, that a particular form of prayer was appointed 
by authority for that day and purpoſe, and injoineth all 
ad to provide two of thoſe books at leaſt. 
This feſtival was diſuſed in the reign of king Charles the 
ſecond, upon occaſion of the death of his royal father, 
the day into a day of ſor- 
row and faſting, as is ſet forth in the order for revivin 
that uſage in the firſt year of king James the ſecond, be- 
fore the ſervice compoſed for that purpoſe, Which ſer- 
vice (after another diſuſe of that feſtival during the reign 
of king William) was reviſed, and the obſervation of 
the day commanded by a ſpeeial order thereunts annexed, 
in the ſecond year of queen Anne, and fo continueth to 
this time. Gib/, 246, 

Some have queſtioned by what authority of law this ſo- 
lemnity, as alſo the other occaſional thankſgivings and faſts 
appointed by the king, are kept. Upon which Mr Jobn- 


ſon obſerveth, that it is ſufficient in this caſe (as he 


thinketh) that the two houſes of parliament have and do 
own this power to be lodged in the crown, as they do 
by ſubmitting to theſe royal commands in obſerving ſuch 
days, and ſometimes petitioning him to order theſe religi- 
ous ſolemnities. John. Cler. 2 Mic. 182. 


Nevertheleſs this ſame Mr. Johnſon afterwards, in the 
year 1715, being cited before the ordinary to give an ac- 
count why he omited in his church the ſervice of the 
king's inauguration, perſiſted in his omiſſion thereof, and 


-f l 5 gave 
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this for the reaſon (which he deſired might be under- 
Rood as well for his omiffion of the ſervice of that day, 
as of other occaſional prayers at other ee that 
the king's proclamation hath not the force of a law in 
England that the king is ſupreme in eccleſiaſtical cauſes, . 
only as he is ſo in temporal, that is, in his courts ; and 4 
that he knoweth (he ſays) of no ſupremacy, which is ex- 
erciſed without either parliament, or conyocation, or 
court of delegates, or the courts in Weſtminſter hall; or 
however, that the king's . whatever it is, in 
this reſpect is reſtrained and limited by act of parliament; 
that by the 36 canon, every clergyman is required to 
romiſe under his hand, that he will uſe the form in the 
— of common prayer preſcribed, and no other; that 
by the ſtatute of the 5 & 6 Ed. 6. c. 3. all the days there 
mentioned ſhall be kept as holidays, and none other; and 
that by the ſeveral acts of uniformity, all miniſters arere- 
quired to uſe the form preſcribed in the book of common 
prayer, and none other, or otherwiſe, —— And the ptoſecu- 
tion againſt him (he ſays) did not proceed, TFobnſon's caſe 
of occaſional days and prayers.— This was in the year 
1721, after the cauſe had reſted for ſix years. But whe- 
ther it was upon the occaſion of Mr Johnſon's publiſh- 
ing this caſe, or for whatever other reaſon, it appeart, 
thut the proſecution did afterwards proceed, And in 
archbiſhop Wake's Celle&anea, now belonging to the li- 
brary of Chrift-church in Oxford, (Canterbury, V. 4+ art. 
276.) there is à letter from Dr Bower, archdeacon of Can- 
terbury (who was then alſo biſhop of Chicheſter) to arch - 
biſhop Wake, propoſing methods of bringing Me John- 
ſon's cauſe to peedy iflue z dated Oct. 26, N n | 
Then, Art. 279. follows a copy of Mr Tobofon's 
proxy ; viz. | | 
+ Whereas there has been a cauſe of office &. And 
whereas divers articles have been given in and admitted, 
to which the ſaid Johnſon had given a negative office 
——as by the act &c, —— Now know all men by theſe 
preſents, that I the ſaid J. J. do acknowledge and con- 
feſs my ſelf ſorry for having given offence in the matters 
contained in the ſaid articles, and do hereby retract the ne- 
gative iſſue 3 by me to them, and do confeſs the ſaid 
articles in all and every part thereof, and ſubmit my ſelf 
in all things to the right reverend the archdeacon atore- 
ſaid, or his official; and do hereby fincerely promiſe not 
to offend in the like manner for the future: and being 
aged and infirm, and very unfit to travel from my ſaid vi- 
| U 2 carage 
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carage to, Canterbury; but deſirous, that this my retraction 
ative us civen-by me to the ſaid articles, and 


of the neg: 
my promile not to in the like manner for the fu- 


ture, may have their due effect; I do hereby conſtitute. 


and appoint Mr George Upton, one of the proctors of 


the ſaid archdeacon's court, to be my lawful and undoubted 


proctor, for me, and in my-name, to appear before. the 
right teverend the SOR. aforeſaid, or his official, 
of ſutrogate, or any other competent judge in this behalf, 


to pray and procure this my retraction of che negative 


ie given, by me to the ſaid articles to be admitted, and 
to confeſs the ſame in all their parts, with a promiſe in 
my name not to offend in the like manner for the future 
and ſubmitting in all things to what the right reverend 
the archdeacon. ar his official ſhall do touching the = 
miſſes ; ratifying, allowing, and hereby confirming what- 
ſoever my ſaid; proctor ſhall fully do or cauſe. to be done. 


herein, In witneſs whereof, I have hereunto ſet my hand 


and ſeal, this third day of March, 1723. 


Then follows, | 
__ 60 Mattii 1723 Coram Dn» Wile, &c. 
Procures hinc inde conſenſerunt in diem &, Tune 
Upton ext” 'procurium ſyum ſplale ſub manu et ſigillo 
J. J. Clici partis ſuz firmatum et vigore ejuſdem retrac- 
tavit reſponſa ſua negativa allis artis con' eundem J. J. 


extis ſacta et data et animo conteſtandi litem affitmative 


et eoſdem agnovit omnes et ſingulos artos præd' in omni 
parte eorundem eſſe veros et nomine partis ſua ſubmiſit 
ſe Rdo Dno Eps Ciceſtr Archiono Cant” ejufq? officiali 
cum promiſſione de non repetendo offenſiones in articulis 


pred? objectas et homoi procurium retactionem confeſ- 


ſionꝰ ſubmiſſion? et promiſſion admiſit Quatus &c. in 
præſentia Norris eadem confeſſa oblata et acta per Upton 
acceptantis. Tunc dtus Upton petiit dtum J. J. partem 
ſuam dimitti dto Norris diſſenꝰ ad cujus petnem Dow de- 
crevit Monem contra dtum J. J. ad legend” et recitandꝰ 
in Ecclia ſua paraoli de Cranbrook Formulas precum 
publicar' 29 Maii 1 Auguſti gto Novembris et 30 vel 31 
Jan“ legi et recitari authoritate Regia injunctas diebus 


reſpve prædꝰ et ad certificand' Duo Archiono præd' e- | 


juſye 


5 


115339 


5 
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Cc 


— 


— a Um "__  . 


Holidays. 
juſve officiali aut alii Judici in hac parte competent” de 
obedientia ſua in hac parte faRa primo die Juridico poſt 
20" Januatrii,prox futur et condemnavit dtum J. J. in 
experiſis &c, et affignayit Procuribus hinc inde ad au- 
diend' Voltem &c, ſuper petnem dti Upton et ſuper tax- 
ation“ earundem expenſarum in prox &c, dto Upton 
diſlen'. 

Art. 292. Extract from a letter to archbiſhop Wake, 


in Mr, Johnſon's own hand-writing, 


Cranbrook, Lady-day, 1924. 


May it pleaſe Your Grace, 


To accept of my moſt humble thanks for Your Le- 
nity, in the point of extraordinary days and occaſional 

yers. And I promiſe that I will, never give Vou juſt 
occaſion to repent of it. 


Homilies. See Publick wozſhip. 


Hoſpttals. 
O R Papiſts being diſabled to nominate to hoſpitals, 
ſee title Popery. 


293 


r. Of hoſpitals, ſome are corporations aggregate of Divers kinds of 
many, as of maſter or warden, and his confreres ; ſome, Þo{pitals, 


where the maſter or warden hath only the eſtate of in- 


heritance in him, and the brethren or ſiſters power to con- 
ſent, having college and common ſeal; ſome, where the 
maſter or warden Vick only the eſtate in him, but hath 
no college and common ſeal. And of theſe hoſpitals 
ſome be eligible, ſome donative, and ſome preſentable, 


1 Infl. 342. 


2. By the Elix. c. LY (made perpetual by the 3 
. «> 8 perſon ſeiſed of an e/tate in fee ſample, ſhall Power of foun- 


at his will and pleaſure, by deed inrolled in 
the high court of chancery, to erect found and eflabliſh an hoſ- 
pital, maiſon de dieu, abiding place, or houſe of correction, 
as well for the finding ſuſtentation and relief of the maimed 
poor needy or impotent people, as to ſet the poor to wort; to 
have continuance for ever ; and from time to time to place 


therein ſuch head and — and ſuch number of poor, as 


to 
3 m 


bim his heirs and Yew ſhall ſeem convenient : And ſuch hoſpi- 
tal ſo founded, ſhall be incorporated, and have 23 uc- 
ceſſion for ever ; by ſuch name as the founder, his heirs, ex- 
ecutors, or aſſigns ſhall appoint : And ſhall by the name of in- 
[ ave capacity to purchaſe and hold any goods or free- 
hold lands, not exceeding 2001 a year above repriſes ; with- 


out licence or writ of ad quod damnum ; the flatute of mort- 


main, or any other flatute or law. to the contrary notwith- 
landing. And they ſhall have a common ſeal, Provided, that 
no ſuch hoſpital ſhall be founded or incorporated, unleſs upon 
the foundation or erection thereof, the ſame be endowed for ever 
with lands tenements or hereditaments of the clear yearly value 
F 101. And, finally, ſuch conſtruftions ſhall be made of this 
act, as ſhall be moſt beneficial for the maintenance of the poor, 
and for repreſſing and avoiding of all acts and devices ta. be 


invented or put in ure contrary to the true meaning of this 
att, 


Not exceeding 2001 a year] If they be at the time of 
the foundation or endowment of the yearly value of 200 | 
or under, and afterwards they become of greater value by 
good huſbandry, riſing of prices, ſudden accidents, as by 
cicheat, or otherwiſe ; they ſhall continue good, to be 
enjoyed by the hoſpital, albeit they be above the yearly 
value of 2001 : for the yearly value muſt be accounted 
as it was at the time of the endowment made. Alſo 
goods and chattels (real or perſonal) they may take of 
what value ſoever. 2 Il. 722. 

But by the 9 G. 2. c. 36. No manors, lands, tenements, 

' rents, advotuſons, or other hereditaments, corporeal or incor po- 
real; nor any ſum of money, goods, chattels, flocks in the pub- 
lick funds, ſecurities for money, or any "other perſonal z/tate 
whatſoever, to be laid out or diſpoſed of in the purchaſe of any 
lands, tenements or hereditaments, ſhall be given or, any ways 
conveyed or ſettled (unleſs it be bona fide for full And valug- 
ble conſideration) to or upon any perſon or perſont, bodies poli- 
tuck or corporate, or otherwiſe, for any eflate or intereſt what- 

ſoever, or any ways charged or incumbred, in truſt or for the 
benefit of, any charitable uſes whatſoever ; unleſs ſuch appoint- 
ment of lands, or money or other perſonal eſtate (other than 

Hacks in the publick funds), be made by deed indented, ſealed, 
and delrvered in the of wy of twa witneſſes, twelve kalendar 
months at leaſt before the death of the donor, and be inrolled 
in chancery within fix kalendar months next after the execution 
theregſ; and unleſs ſuch flock in the publick funds be trans- 

ferred in the publick books uſually kept for the transfer of ſtocks, , 


Hoſpttals. 


fox halendar months at leaft before the death of the donor : and 


unleſs the ſame be made to take effet in poſſeſſion for the charit- 
able uſe intended, immediately from the making thereof, and be 
without power of revocation. And any aſſurance otherwiſe 
made ſhall be word. 
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By the aforeſaid ſtatute of the 39 Eliz. c. 5. The Viſtation and 
hoſpitals; ſo founded, ſhall be ordered and viſited by ſuch "ut: 


perſon or perſons, as ſhall be aſſigned by the founder, his 
heirs or aſſigns, in writing under his or their hand and 
ſeal, not being repugnant or contrary to the laws and ſta- 
tutes of this realm, 

If the founder maketh no appointment ; then it is en- 
acted by the 2 H. 5. c. 1. as followeth : Foraſmuch as 
many hoſpitals within this realm, founded as well by the 
noble kings of this realm, and lords and ladies both ſpi- 
ritual and temporal, as by divers other eſtates, to the hon- 
our of god and of his glorious mother, in aid and merit of 
the ſouls of the ſaid founders, to the which hoſpitals the 
ſame founders have given a great part of their moveable 
goods for the building of the ſame, and a great part of 
their lands and tenements, therewith to ſuſtain 1mpotent 


men and women, lazars, men out of their wits, and poor 


women with child, and to nouriſh relieve and refreſh 
other poor people in the ſame, be now for the molt 
part decayed, and the goods and profits of the ſame by 
divers perſons as well ſpiritual as temporal withdrawn and 
ſpent in other uſe, whereby many men and women have 
died in great miſery, for default of aid living and fuccour, 
to the diſpleaſure of god, and peril. of the fouls of ſuch 
manner of diſpoſers; it is ordained and eſtabliſhed, that 
as to the hoſpitals which be of the patronage and founda- 
tion of the king, the ordinaries, by virtue of the king's 
commiſſion to them directed, ſhall inquire of the manner 
and foundation of the ſaid hoſpitals, and of the gover- 
nance and eſtate of the ſame, and of all other matters ne- 
ceſſary and requiſite in this behalf, and the inquiſitions 
thereof taken ſhall certify in the king's chancery : And as 
to other hoſpitals which be of another foundation and pa- 
tronage than of the king; the ordinaries ſhall inquire of 
the manner of the foundation, eſtate, and governance of 
the ſame, and of all other matters and things neceſlary in 
this behalf, and upon that make thereof correction and 
reformation, according to the laws of holy church, as to 
them belongeth. 
And by the 43 El. c. 4. Where lands and goods 
given to hoſpitals have been miſapplied, the lord chancel- 
U +4 lor 
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lor may iſſue commiſſions to inquire and take order there- 
in: but this not to extend to hoſpitals which have ſpe- 
cial viſitors or governors. And provided, that this act 
ſnall not extend to abridge the power of the ordin 


4. By the aforeſaid ſtatute of the 39 Eliz. e. * the 
hoſpitals ſo founded as aforeſaid, they ſhall be placed, or 
upon juſt cauſe diſplaced, by fuch perſon or perſons as 
ſball be afligned by the founder, his heirs or alligns, by 
writing under his or their hand and ſeal, . re- 

pugnant or contrary to the laws and ſtatutes of this 


m. | 

And by another clauſe in the ſame ſtatute ; it ſhall bo 
lawful. to the founder, his heirs or aſſigns, upon the 
death or removing of any head or member, to plact one 
ather in the room of him that dieth or is removed, ſuc. 
ceſſively for ever, 8 

And by the 31 Eliz. c. 6. If any perſon ſhall take an 
reward for nominating to an hoſpital, his place (if he ſha 
have any) in ſuch hoſpital ſhall be void. And any per- 
ſon CO any reward for reſigning his place in any 
ſuch hoſpital, ſhall forfeit double the fum, and the perſon 
for whom he reſigns ſhall be ingapacitated. | 

5. By the aforeſaid ſtatute of the 39 Flix. c. 5. it is 
provided, that all leaſes or eſtates to be made by any ſuch 
corporation, exceeding the number of twenty one years, and' 
that in poſſeſſion, and whereupon the accuſtomable yearly 
rent or more, by the greater part of twenty years next 
before the taking of ſuch leaſe, ſhall not be reſerved and 
yearly payable, ſhall be void, | 

6. By the 43 Eliz. c. 2. All lands within the pariſh are 
to be aſſeſſed to the poor rate. | 

And by Holt chief juſtice, E. 1 An. Hoſpital lands are 


chargeable to the poor as well as others; for no man by 


appropriating his lands to an hoſpital, can diſcharge or 
exempt them from taxes to which they were ſubject be- 
fore, and throw a greater burden upon his neighbours, 
2 Salk. 127, | | 
In the caſe of St Luke's hoſpital for lunaticks, M. 
1 G. 3. it was determined, that the ſaid hoſpital was not 
chargeable to the pariſh rates ; and that in general no 
hoſpital is ſo, with reſpect to the ſite thereof, except thoſe 
parts of it which are inhabited by the officers belonging 
to the hoſpital, as the chaplain, and phyſician ; and the 
like in Chelſea hoſpital, And theſe apartments are to be 
rated as ſingle tenements, of which the ſaid officers — 
| 0 


Hoſpitals. 
apartments in this 


the occupiers. The reaſon why the 

hoſpital, of the ſick or mad perſons, are not to be rated 
is, that there are no perſons who can be ſaid to be the 
occupiers of them (and it is upon the Dad of houſes 
that the rate is to be levied). For it would be abſurd to 
call the poor objects ſo with reſpect to this purpoſe ; and 
the leſſees of the hoſpital in truſt for the charitable pur- 
poſes to which it is applied, cannot with any propriety be 
conſidered as the occupiers of it; nor laſtly, can the ſer- 
vants of the hoſpital, who attend there for their liveli- 
hood; and no other perſons, ſaid Lord Mansfield chief 


juſtice, can with any ſhadow of reaſon be conſidered as 


the occupiers of it. | 

By the annual acts for the land tax, it is provided, that 
the ſame ſhall not extend to charge any hoſpital, for or 
in reſpect to the fite of ſuch hoſpital, or any of the build- 
ings within the walls or limits thereof ; or to charge any 
of the houſes or lands, which on ar before Mar. 25. 
1693, did belong to Chriſt's Hoſpital, St Bartholomew, 
Bridewell, St Thomas, and Bethlehem hoſpitals in Lon- 
don and Southwark; or to charge any other hoſpitals or - 
alms-houfes, for or in reſpe& only of any rents or reve- 
nues, which on or before Mar, 25. 1693, were payable 
to the ſaid hoſpitals or alms-houſes, being tb be received 
and diſburſed for the immediate uſe and relief of the poor 
of the ſaid hoſpitals and alms-houſes only. 

Provided, that no tenants that hold any lands or houſes, 
by leaſe or other grant from any of the ſaid hoſpitals or 

ms-houſes, do claim any exemption ; but that all the 
hauſes and lands which they ſo hold, fhall be rated for 
ſo much as they are yearly worth, over and above the 
rents reſerved and payable to the ſaid hoſpitals or alms- 
houſes, to be received and diſburſed for the immediate 
ſupport and relief of the poor of the ſaid boſpitals and 
alms-houſes, 

Provided, that nothing herein ſhall be conſtrued to ex- 
tend to diſcharge any tenant of any the houſes or lands 
8 5 to the ſaid hoſpitals or alms-houſes, who by 
their = or other contracts are obliged to pay all rates 
taxes and impoſitions whatſoever ; but that they ſhall be 
rated and pay all ſuch rates taxes and impoſitions, 

And if any queſtion ſhall be made, how far any lands 
or tenements belonging to any hoſpital or alms-houſe, 
not exempted by name, ought to be aſſeſſed and charged z 
the ſame ſhall be determincd by the commiſlioners upon 


the appeal day, 
And 


. Hoſpitals. 
And there is, further, a general clauſe, that all ſuch 
Iands, revenues, or rents belonging to any hoſpital or 
alms-houſe, or ſettled to any charitable or pious uſe, as 
were aſſeſſed in the fourth year of Mall. and Mar. ſhall 
be liable to be charged ; and that no other lands, tene- 
ments, or hereditaments, revenues, or rents whatſoever, 
then belonging to any hoſpital or alms-houſe, or ſettled 
to any charitable or pious uſes, as aforeſaid, ſhall be 
Charged, 


Hoſpitallers. See Monaſteries- 
Hotchpot, See (Ulills. 
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January the thirtieth; See Polidays. 
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Jews. I 


N Jew is to be ſworn on the old teſtament ; and per- 
jury may be aſſigned upon that oath. 2 Keb. 31 
y the 10G. c. 4. When any of his ?. fub 
jects, profeſling the jewiſh religion, ſhall take the oath 
of abjuration ; the words, upon the true faith of a chriſtian 
Mall be omitted. ſ. 18. 

H. 2 G. 2. Gomez Serra and Munex. U pon error in 
debt upon a bond, the bail being boths jews, were ſuf- 
fered to put on their hats while they took the oath, 
Str. 821. 

By the 1 An. ft. 1. c. 30. If any jewiſh parent, in or- 
der to the compelling his proteſtant child to change his 
religion, ſhall refuſe to allow ſuch child a ſufficient main- 
tenance, ſuitable to the degree and ability of ſuch parent, 
and to the age and education of ſuch child; then, upon 
complaint thereof to the lord chancellor, it ſhall be law- 
ful for him to make ſuch order therein, for the mainte- 
nance of ſuch proteſtant child, as he ſhall think meet. 
Marriages, where both parties are jews, are excepted 
out of the marriage act of the 26G. 2. c. 33. | 


E Ile. See Church. : 
Images. 
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Images. 

Mich. J Mages in the church, and the principal image 
in the chancel (viz. of the ſaint to whom the 
church is dedicated) ſhall be provided at the charge of the 
pariſh, Lindw. 251. 
Arund. None ſhall bring into diſpute the determina- 
tions of the church, concerning the adoration of the glo- 
rious croſs, the worſhip-of the images of ſaints, or pil- 
grimages to the places or relicks of the ſame ; but it ſhall 
be publickly taught and preached by all, that the croſs, 
and image of the crucifix, and other images of the ſaints, 
in memory and honour of thoſe whom. they repreſent, 
and their places and relicks, ought to be worſhipped by 
proceſſions, kneeling, bowing, incenſe, kiſſing, oblations, 
illuminations, pilgrimages, and all other modes and forms 
whatſoever uſed in the times of us and our predeceſſors, 
on pain of incurring the guilt of hereſy. Lindw. 297. 

Art. 22. The romiſh doctrine concerning the worſhipping 
and adoration as well of images as of relicks, and alſo invoca- 
tion of Saints, is a fond thing, vainly invented, and grounded 
upon no warranty of ſcripture, but rather repugnant to the 
word F god. 

3 & 4 Ed. 6. c. 10. Images in churches, of flone timber, 
alabaſter or earth, graven carved or painted, ſhall be de- 


faced and deflroyed. ſ. 2. 


But this not to extend to any image or picture, ſet or graven 
upon any tomb in any church chapel or churchyard, only for a 
monument of any king prince nobleman or other dead perſon, 
which hath not been commonly reputed and taken for a ſaint. 


ſ. 5. 

| fo this ſhall not be done by any perſon of his own 
authority, but he ought to have the licence of the ordi- 
nary, Cro Ja, 366. | | 
And if any ſhall do fo without the licence of the or- 
dinary; Dr Godolphin ſays, he ſhall bind him to his 
behaviour: But the meaning is only, that he may be bound 
to his good behaviour, not by the ordinary, but by the tem- 
poral judge; as in Pricket's caſe (which is the caſe re- 
ferred to), the oftender was bound to his good behaviour, 
not by the ordinary, but by the lord chief juſtice of the 


king's bench, | 


Impꝛo- 
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Immopziation. 


n TION (as ſome ſay) is properly ſo 
4 called, when it is in the hands of a biſhop, college, 
or religious houſe ; impropriation, when it is in the hands 
of a layman. But the words are generally uſed promiſ- 


cuouſly, And the law concerning the ſame is treated of 
under the title Apz20p;iation, 


Inauguration day. See Holfdays, 
Inceſt. See Lewdneſe 
Incumbent. See Benefice. 


——_ * 
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Indemnity, 


N indemnity was, a penſion paid to the biſhop, ig 

| conſideration of diſcharging or indemnifying churches 

nited, or appropriated, from the payment of procura- 

tions; or by way of recompence for the profits which 

the biſhop would otherwiſe have received during the time 
of the vacation of ſuch churches, Gibſ. 706, 719. 


- 
SEP ———ů— my * 


eil (fo called from thoſe words in the writ, 

Indicavit nobis, Ac.) is a writ or prohibition that lieth 
for the patron of a church, whoſe clerk is defendant in 
the eccleſiaſtical court in an action for tithes, commenced 
by another clerk, and extending to the fourth part of the 


value of the church at leaſt, In which caſe the ſuit be- 


longs to the king's court by the ſtatute of the 13 Ed. 1. 

c, 5. Wherefore the defendant's patron (being like to 

be prejudiced in his church and advowſon, if the plain- 

tiff obtain in the eccleſiaſtical court) hath this means to 

8 it to the king's court, Terms of the L. F. N. 
104. 


But 


1 1 -1 


Juditavit. 


But if the tithes in queſtion do not amount to the 


fourth part of the yearly. value of the church; the ec- 


cleſiaſtical court may determine the right on a- writ of 


Spaliation. F. N. B. 70. | 
Induction. See. Beneſice. 


1 PNA 
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Inhibition. 
I. N inhibition is a writ, to forbid a judge from 
A farther proceeding in a cauſe depending befote 
him, being in nature of a prohibition. Terms ef the law: 
And this writ moſt commonly iſſuet out of an higher 
court chriſtian to an inferior, upon an appeal. Id. 


But there are likewiſe inhibitions on the viſitations of 


archbiſhops and biſhops: Thus when the archbiſhop vi- 
ſits, he inhibits the biſnop; and when a biſhop viſits, 
he inhibits the archdeacon : And this is to prevent con- 
fuſion. 1d. 

2. By Can. 96. That the juriſdiction of biſhops may 
be preſerved (as near as may be) intire and fres from pre- 
judice z and that for the behoof of the of the ſubjects of this 
land, better proviſion be made, that henceforward they be 
not grieved with frivolous and wrongful ſuits and moleſta- 
tions; it is ordained, that no inhibition ſhall be granted 
out of any court belonging to the archbiſhop, at the in- 
ſtance of any party, unleſs it be ſubſcribed by an advocate 
practiſing in the ſaid court. And the like courſe ſhall be 
uſed in granting forth any inhibition at the inſtance of 
any party, by the biſhop or his chancellor againſt the 
archdeacon, or any other perſon exerciſing eccleſiaſtical 
juriſdiction, And if in the court or confifiory of any bi- 
ſhop there be no advocate at all; then ſhall the ſubſcrip- 
tion of a proctor, practiſing in the ſame court, be held 
ſufficient. 

3. And by Can. 97. It is further ordered and decreed, 
that henceforward no inhibition be granted by occaſion of 
any interlocutory decree, or in any cauſe of correction 
whatſoever, except under the form aforeſaid. And more- 
over, that before the going out of any ſuch inhibition, 
the appeal itſelf, or a copy thereof (avouched by oath 
to be juſt and true), be exhibited to the judge or his law- 
ful ſurrogate, whereby he may be lawfully informed, 

2 


both 
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Inhibition. 
both of the quality of the crime, and of the cauſe of the 
rievance, before the granting forth of the ſaid inhibition. 
nd every appellant, or his tawful proctor, ' ſhall before 
the obtaining of any ſuch inhibition, ſhew and exhqbit to 
the judge or his ſurrogate in writing, a true copy of thoſe 
acts wherewith, he complaineth himſelf to be aggrieved, 
and from which he appealeth ; or ſhall take a corporal 
oath, that he hath performed his diligence and true en- 
deavour for the obtaining of the ſame, and could not ob- 
tain it at the hands of the regiſter in the country, or his 
deputy, tendring him his fee. And if any judge or re- 
gifer ſhall either procure or permit an inhibition to be 
aled, ſo as is ſaid, contrary to the form and limitation 
above ſpecified ; let him be ſuſpended from the execution 


of his office, for the ſpace of three months: and if any 


proctor, or other perſon whaſoever by his appointment, 
ſhall offend in any of the premiſſes, either by making 
or ſending out any inhibition contrary to the tenor of the 
ſaid premiſſes ; let him be removed from the exerciſe. of 
his office for the ſpace of a whole year, without hope of 
releaſe or reſtoring. 


Inſtallment. See Biſhops. 
Inſtiturion. See Benefice. 


Interdick. 


NTERDICT is an eccleſiaſtical cenſure, whereby 

the divine ſervices are prohibited, either to particular 
perſons, or in particular-places, or both, Lind. 320. 

And both theſe kinds of interdict have been frequently 
exerciſed heretofore, upon whole villages, towns, pro- 
vinces, and even kingdoms ; till they ſhould make 


ſatisfaction for injuries done, or abſtain from injuries they 


were doing, to the church. Gib/. 1047. 

During the time of the interdict, baptiſm was allowed, 
becauſe of the frailty and uncertainty of life; but the 
holy euchariſt was not allowed, except in the article of 
death; ſo alſo chriſtian burial was denied in any conſe- 


FEE 


Ged. App. 18. 


* 
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crated place, except it were done without divine offices. 


1 ir —_ 


cid 


Interdict. 


But this cenſure hath been long diſuſed; and nothing 
of it appeareth in the laws of church or ſtate ſince the 
reformation, Gib. 1047. 


— ** 


ſt 1 
* — — — 
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Interlocutozy decree. 


N interlocutory decree in the ſpiritual court, is that 

which doth not decide the cauſe, but only-ſome in- 
cidental matter, which happens between the beginning 
and end of it, | 


Inteſtates. 


HE law concerning inteſtates, being connected in 
＋ many inſtances with the law concerning laſt wills 
and teſtaments the whole is treated of together under 
the title Mills. 


Jntruſion. 


Otho. Fame as we underſland, that certain priefls 

caſting an eye upon the benefice of a perſon who is ab- 
ſent, feigning reports that they have heard he is dead, or hath 
reſigned his benefice, and ſo procure themſelves to be intruded 
into the ſame benefice ; and if perhaps he who was. pretended 10 
be dead ſhall return unto his church, anſwer is made unto him, 
I know thee not, and the daor is ſhut againſt him: And for- 
aſmuch alſo as others, blinded with covetouſneſs, do preſume 


privately or in what manner foever they can, to intrude them- 


ſelves into the benefices not only of the abſent but alſo of thoſe 


who are preſent ; and when they are in, neither the ſentence of 


the judge nor any other thing by which they may be ejected doth 
auail, but they defend themſelves with force of arms : We da 
decree, and ſtriciiy injoin, that no benefice in any wiſe be con- 


ferred, upon pretence of any fame or report of the death or ceſfion 
* | of 
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Fatraſion, 

ty per ſim being ab Duct "tht ordinary [Mall wait until 
1 br 2 2 caſt e otheriſe he fall be bound 
to render the whole damages to ſuch abſent'Perſon'; aud more 
over, he who hath procured himſelf to + intruded, ſhall beſides 
the reparation of damages, — þ/o facto from his office 
5 benefice. Which alſo ſhall extend * mow one, who ſhall 
bis own authority or preſumption, either privily or by force, 
Ave the vad of £ 2 bach which 15 Fr of 
another incumbent, 205 after it ſhall be declared to rank to ſuch 
other, ſhall endeavour to defend himſelf therein by force of arms. 
Athon. 32. 


Nor ny other ting by which they may be ciected That i. is, 


not any ſpiritual cen 


That no benefice in any wiſe be conferred] Either by col- 
lation of the biſhop, or preſentation of any other, 7d, 


Boniface, Foraſmuch as i ly happeneth, that di- 
vers clerks by lay power do wa . 4 122 paro- 
chial, or prebendal (even alibo they . of fouls) 


and are intruded into the ſame —2 ceelefitica authority 
we do decree, that a clerk ſo intruded into a church or prebend 
by himſelf er by lay 7 ſhall be excommunicated in dur 
form 7 aw, and ſhall be denounced excommunicate by the dis- 
- an of the — and bt diſabled for ever ipſo face to bold 

benefice. And if after ſentence pronounced againſt him, he 


Prat obſtinately fn in ſuch intruſion for two months; the 
profits of his # ws, benefices (until 254 ſhall make ſatisfattion ) 


| 0 be 1 by Fry dioceſans of the places where they ſhall 


be, upon denunciation of the biſhop in whoſe dioceſe he intruded, 
and whoſe monition 2 wo th he — And 
7 he fhall perſevere under ſuch ſentence of excommunication 
8322 þ he ſhall not be admitted to any ec= 
eftaſtical benefite within the province. And if he was in- 
truded by a proctor who was a clergyman, the like proteedings 
Hall be — futh proctor, and he ſhall be fubjett to the pe- 
nalties aforeſaid. And if ſuch proctor was a layman, ke ſhall 
be excommunicated in form of law, and be publickly ſo denoun- 
2 And his principal, if he be "abſent ſhall be cited ; and if 
N and ratify whe his proctor ſhall have done in 

this he ſhall 27 fubjett to the penalties aforeſaid. But 
& by wo aire. ſhall 2055 himſelf for three months; if he 
in the kingdom, he ſhall be excommunicated by the — 7 rt 4 

communication, and nevertheleſs ſhall incur the penalties 

ſaid; eſpecially fince to his ſacrilege he hath added — 
contempt * 


Intruſio n. 

emtempt +" an be ſhall be out of the kingdom, the life pro- 
ceedings ſhall be had againſt him, after a citation, time being 
allnoed for his hein 5 ra; And the church or prebend 
in which fuch intruſion ſhall be made, ſhall be put under an ec- 
clefia ia mri And the fautors and aiders of ſuch in- 
Ky | 4 they be clerks, ſhall incur the pains aforeſaid ordained 
177 0 clerks ; and if they be lay perſons, they ſhall be put hel 
in like manner as is afore, ordained for lay perſons. And the 
plates and lands of ſuch intruders, if they ds not make ſatis- 
adtion within one month, ſhall he put under an eccleſiaſtical in- 
terdick. And if ſuch intruſions be made by authority of the ting, 
our lord the ting ſhall be admonifhed by the dioceſan of the place 
to cauſe the ſame to be recalled within a time convenient ; other- 
wiſe the lands and places which our lord the king hath in that 
diveeſe wherein the intruſin was made, ſhall be put under an 
eccle/iaftical interdict, according "to the form above expreſſed. 
And if fuch intruſion ſhall be made by any other of the nobility 
or per ſon in authority, he ſhall be reſtrained by the ſentences of 
interditt and excommunication as aforeſaid ; ang for two months 
he ſhall continue under ſuch ſentences pronounced againſt him for 
the ſame, from thenceforth his lands and places which he hath 
in that dioceſe ſhall be put under an ecclefiaſtical interdi# by the 
totefan of "the place; nor ſhall the aforeſaid ſentences be re- 
laxed, until he ſhall made competent /atisfa#tion for the injury, 
diſobedience, and contempt, Lind. 319. row! 


| Are intruded- into the ſame without eccleſiaſtical authority] 
That is, without canonical inſtitution. II. 


So intruded into a church. or. prebend by himſelf] That is, 


without lay power, and without violence. 


Or by lay power) And the ſame it is, if done by cleri- 
cal power, ſuch as is not ordinary nor authoritative. Id. 


Shall be-excommunicated\ in due form of law] Namely: 
preceded by a canonical monition to go away and quit 
the premiſſes. Id. by | We 
Time being allowed for his being beyond ſea] Which is ar- 
bitrary: reſpect being had of the place, and of the diſ- 
tance. | Lind. 320, 5 


2 


, And the church or prebend in which ſuch intruſion Mull be 


made, ſball be put under an eccleſiaſtical interdiet] Whereup- 
on, in ſuch church ſpecially interdicted divine ſervice can- 
not be performed. When a whole place is interdicted, 
this is called a general interdict. Lind, 320. 
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Jntruſion. 


Our lord the king ſhall be bed] This canon was 
made in the time of king Henry the third. And we may 
obſerve from hence, to what, height the eccleſiaſtical au- 
thority was exalted at that time. But this part of the 
canon, denouncing judgments againſt the king, was ne- 
ver in force ; being againſt the common law of the realm, 
and the prerogative royal, 


Othobon. No patron, eccleſiaſtical or ſecular, ſhall pre- 
ſume to preſent any one to a E which he hath the right 
of oxy rſs he have probable notice of its vacancy; in 
which caſe, altbo he may preſent, to prevens the inconvenience 
+ & lapſe ; yet the prelate to whom the inſtitution appertaineth, 

il by no_ means preſume to admit or inſtitute the perſon pre- 
 fented, unleſs it appear to him. that the rector is dead, or that 
the church it otherwiſe become legally void, Aud it ſhall not 
be ſufficient that the ſame ſhall appear to bim, otherwiſe than 
by the bodily preſence of the perſon dead or reſygning or other- 
wiſe demiſing; or if he be abſent, then by ſentence of the bi- 
ſhop of. the dioceſe in whoſe city or dioceſe he is ſaid to have 
died or otherwiſe demiſed, or at leaft by letters of ſome other 
authentic perſon, ſealed with one or more authentic ſeal or ſeals, 
by a publick inflrument, or by proper witneſſes ſworn and above 
all exception, by whom. a ſufficient and open teſtimony ſhall be 
given as the law requireth, nut only of their belief but of their 
knowledge : And if any perfon ſhall in fact be inflituted, or 
more properly intruded, into any ehurch contrary to the premiſſes, 


ſuch inſtitution ſhall be invalid and of no force, aur any 


right accrue to him thereby, altho * afterwards it 
appear, that the church at the time of ſuch inſtitution was really 

vvid. And if it ſhall afterwards appear that the former rector 

is living, either by his appearing in perſon, or by authentic let- 

ters or publick inſtrument, or proper witneſſes ; as well the 

prelate inſtituting, as he who ſhall be ſo inſtituted, ſhall be bound 
to reflore to ' ſuch rector the whole fruits damages and expences 

incurred thereby, the payment of the one being no diſcharge to 

the ather. And becauſe a pecuniary puniſhment is not ſufficient, 

there there is a ſpiritual offence ; the prelate who inſli- 

tute contrary hereunto, ſhall nevertheleſs from the time of ſuch 

offence be ſuſpended from the collation inſtitution or preſentation 

of any _— whatſoever, until poſſeſſion of the church be re- 

flared to the reftor aforeſaid : adding moreover, that if after 
is ſhall appear as aforeſaid that the rector it living, the church 

Hall not be reftored to him, but contrariwiſe the intruder ſhall 
perſiſt in his rebellion for three months; beſides the puni 5 

aforeſaid, he ſhall for ever be deprived ipſo fatto of 7 — 

enefices 


þ 
0 
/ 
1 
0 
{ 


ces which he hath: in the ki and ſhall be for rutt 
diſabled to accept that benefice which he hath ſo detained whenſ0- 
ever or\bowſoever it be vacant 3 and if he have no bene 
fice, he all for ever be diſabled to hold any benefice whatſoever 
in that dioceſe which he hath ſo wickedly diſturbed. And more- 
over, when probable notict, otherwiſe than by the aforeſaid 
means, of the avoidance of church or benefice, ſhall come to 
any archbiſhop or biſhop unto whom the collation thereof belong® 
eth, and he doth collate to that church or benefice, fearing |:ff 
a lapſe ſhould incur, yet he ſhall. not diliver, nor ſuffer to be de- 
livered, the corporal poſſeſſion of that church or benefize, until 
prof of the aveidance ſhall be made in the manner aforeſaid z 
nor ſhall be to whom the collation is made, preſume to enter up- 
bn the poſſaſſion by bit own or any other authority: And if an 


archbiſhop or biſhop ſhall do contrary hereunto, he ſhall be ſub- 


ject to the penaities afdreſaid; and if he to whom the collation 
is made ſhall tate poſſeſſion contrary io the premiſſie, he ſhall for 
ever be deprived of that church or benefice, nevertheleſs be 
ſubjett-to.the othir penalties aforeſaid.” Athon. 95. 
One might wonder at firit ſight, what ſhould make 
theſe two cardinals Otho and Othobony, and alſo the afore- 
ſaid archbiſhop —— who were all foreigners, ſuch 
zealous aſſerters of t f 
We find no conſtitutions of our own native prelates t 
expreſs ſuch a concern upon this head. But the truth 
ſeemeth to be this: Theſe proviſions were made in bes 
half of abſent clergymen. The chief occaſion of the lon 
abſence of clergymen was their going to Rome to atte 
appeals, to procure diſpenſations or indulgencies, to ob- 
tain preferment, or but of devotion to the apoſtolick ſee; 
or cHe they were foreigners who never came here at all. 
It was much to the advantage of the pope and city of 
Rome, that the travels of the clergy thither, and their 
long ſtay there ſhould be encouraged; and other abſen- 
tees be tolerated and diſpenſed withal. And truly, by 
theſe conſtitutions their rights were better ſecured in 


their abſence, than they would have been by their being 


preſent and keeping reſidence. Jobnſ. Othob, 


Stratford. A clerks, who ſhall procure themſelves to be 
Preſented or collated to dignities, par ſonager, officer, or prebends, 
or other eccleſiaſtical benefices whatſoever, being full and poſ- 
ſeſſed in fact by others ;, and ſhall diretly or indirectiy by vir- 
tue of the writs of quare non admiſit, or quare impedit, or 
other ſuch like, proſecute the biſhops or others in the ſecular court, 
without any mention made in = ſaid writs of the poſſeſſors of 
2 t 


properties of the Engliſh clergy. | 
that 
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Intruſion. 
the beneffzes," and  twithout.. ſuch. for; being regularly 76. 


moved (althg' they have been cited) ; they firſt cauſe an 
inguifition to be made concerning the cau —_— the pretended va- 


cancy.by mandate of the ordinary,. and the poſſeſſors to be canon- 
ically removed by competent judges eccleſiaſtical ;,——ſhall ipſo 
facto incur the ſentence o Ir greater excommunicat ion, and as 
1 K fo. excommunicate ſhall in u wiſe be admitted to ſuch be- 
efices, hut ſhall be deemed. Var cuer diſabled to bold the ſame. 
404 if contrary to the premuſſes, any one be inſtituted or ad- 


mitted into a benefice Yi pee ed by Fu be de facto, inſtitu- 


tian er admiſſion ſhall de void in law. And whoſoever ſhall 
inflitute er admit, by his tun right.or ly delegation, any perſon 
fo. pre) ented ar collated, into. a benefice poſſeſſed. by another, the 
927 r not being firfl ranioved by- a ufictent authoritative ſen- 
teuce in tbr ecclefiaſtical.cotert 3 be:fhall be' ſuſpended from his 


office. and _benefice, till ſatisfation be made 10 the poſſeſſor for 


 the:whale damage uubich he ſhall. ſuſtain, And if the clerk fo 
inſtituted: or admitted ſhall ſuffer himſelf. to be inducted contrary 


to the premi, es into, 4 benefice ps by another ;, r 
deemed. an er and . facto the penal _y 


intruſion contained in the. conflitution of Oo. and 


7 7 penalties inflited by the canont and holy fatbers.. © Neuer- 
theleſs, by the premiſſis we do not intend 15 deragate from the 
a 2 the ordinary; but that he may collate to the benefices 
— eh, he hath 4 right ta collate unto, howſoever * eM by - 

s de; facto and not de jure: nor to reſtrain t _ 


raging collations of ſuch benefiert; Lind. 144. 


Poſſeſetl in fact by other] Altho? not de jure; becauſe 


pgs! the incumbent hath not a juſt title. Id. 


180 Intruder gettin ting \poſſeion, and kotaing it by a, 


hand and g ent power of the laity, vi et armis, 


ot t the ſpiritual authority; "ſuch force is remioveable 
by the writ de vi laica amovenda. Which wirkt 18 ufually s 


illyed, upon 4 | certificate of the biſhop itits_chancery 


' rovehing ſuch force and feſiftance : but may alſo be ob- 
tained dpen a ſurmile made by him that is immediately 
grieved. But W this writ, the "ſheriff is not tb remove 


the incumbent who is in poſſeſſion of the church, whether 
the poſſeſſion be of right or wrong; but only to remove 


the foree j and to leave the incumbent to de removed by 


other legal means. Gib/.” 783. 
Inventory. See” Wills. 


[yy 


Inveſtiture. | See Bihhops, 
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| © Invitatow. 
NV ITATORY, was a text of ſcripture adapted 
and choſen for the occaſion of the day, an fed before 
the Venite; Which alſo it ſelf was called the inyitatory 
plalm, Gibſ, 63. «OO No 
Judgment. See Sentence... . 
Jiuꝛriſdiction. See Courts. 
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Juris utrum 


is utrum is à writ that lieth for the ſucceeding i > 
-# cumbent of a benefice, to recover the lands or tene 
ments e to the church, which were aliened by 


his predereſſor. Terms of the law. | | 
And ie is ſo called, in like manner as moſt of the other 


writs in the regiſter, from certain words in the writ re- 
ſpecting the ſpecial matter for which the writ is brought, 

By the Ratute of the 14 Ed, 3. it. 1. c. 17. It is of- 
ſented and eftabliſþed, that par ſomt, vitars, wardens of chapels, 
and provifis, wardens and priefts of perpetaal chantries, ſhall 
herve their awrits of juris utrum of lands and tenements,. rents, 
and poſſeſſians annexed, or given perpetually in alms, to vicarages 
and thapels, or chaunteries, and recover by other writs, in their 


caſe,” as far forth at parſons of churches or prebends. 


Jus patronatus. See Advowſon, 
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Kalendar. 


on ,. HERE As the legal ſupputation of the year 
y \ of our lord in that of Great Britain called 
England, according- to which the beginneth on the 
twenty fifth day of March, hath been faund by expe- 
xience to be attended with divers inconyeniences, not 
only as it differs from the uſage of neighbouring nations, 
but alſo from the legal method of computation in that part 
of Great 1e ed . and ow the \ agg 
uſage throughout the whole kingdom, and there re- 
quent miſtakes are occaſioned in On dates of leeds and 
other writings, and diſputes ariſe therefrom; and where- 
as the kalendar now in uſe throughout all his majeſty's Bri- 
tiſh dominions, commonly called the Julian kalendar, 
hath been diſcovered to be erroneous, by means whereof 
the vernal or ſpring equinox, which at the time of the 
council of Nice in the year of our lard 325 hap- 
ed on or about the twenty firſt day of March, now 
appens on the ninth or tenth of the ſame month; and 
the ſaid error is ſtill increaſing, and if not remedied would 
in proceſs of time occaſion the ſeveral equinoxes and ſol · 
ſtices to fall at very different times in the civil from 
what they formerly did, which might tend to. miſlead per 
ſons ignorant of the ſaid alteration ; and whereas a me- 
thod of correcting the calendar in ſuch manner as that the 
equinoxes and ſolſtices may for the future fall nearly on 
the ſame nominal days, on which the ſame happened at 
the time of the ſaid general council, hath been receiyed 
and eſtabliſhed, and is now generally praiſed by almoſt 
all other nations of Europe ; and whereas it will be of 
genera] convenience to merchants and other perſons cor- 
reſponding with other nations and cquntries, and tend ta 
prevent miſtakes and diſputes in or concerning the dates 
of letters and accounts, if the like correction be received 
and eſtabliſhed in his majeſty's dominions ; it is therefore 
enacted, that in and throughout all his majeſty's domi- 
nions and countries in Europe, Afia, Africa, and Ame- 
rica, belonging or ſubject to the crown of Great Britain, 
the ſaid ſupputation, according to which the year of our 
lord beginneth on the twenty fifth day of March ſhall not 
be made uſe of from and after the laſt day of December 
1751; and that from thenceforth the firſt day of January 
; every 


Kalendar. 


\ every year ſhall be reckoned and accounted to be the firſt 


day of the year. 24 G. 2. c. 23. f. 1. 
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2. And that from the firſt day of January 1752, the Eleven days 
ſeveral days of each month ſhall go on and be reckoned thrown out, 


and numbred in the ſame order and the feaſt of Eaſter and 
other moveable feaſts thereon depending ſhall be aſcer- 
tained according to the ſame method as before, until the 
ſecond day of September 1752 incluſive ; and that the na- 
tural day next immediately following the ſaid ſecond day 
of September, ſhall be called reckoned and accounted to 
be the fourteenth day of September, omitting (for that 
time only) the eleven intermediate nominal days of the 
common calendar; and that the ſeveral natural days, 
which ſhall follow and ſucceed next after the ſaid four- 
teenth day of September, ſhall be reſpectively called rec- 
koned and numbered forwards in numerical order from 
the ſaid fourteenth day of September, according to the or- 


dier and ſucceſſion of days now uſed in the preſent calen- 


23 . 1. : 
. And that all acts, deeds, writings, notes, and other Writings to bear 


ments of what nature or kind ſoever, whether ecele- date — 10 


dar. 24 C. 2. c. 
in 


ſiaſtical or civil, publick or private, which ſhall be made 
executed or fi "Sg upon or after the ſaid firſt day of Ja- 
nuary 1752, ſhall bear date according to the ſaid new me- 
thod of ſupputation. 24 G. 2. c. 23> / . 

4. And that the two fixed terms of St Hi 


and the courts of great ſeſſions in the counties palatine, 
and in Wales; and alſo the courts of general quarter ſeſ- 
lions, and general ſeſſions of the peace; and all other 
courts of what nature or kind ſoever, whether civil, 
criminal, or eccleſiaſtical ; and all meetings and aſſem- 
blies of any bodies politick or corporate, either for the 
election of any officers or members thereof, or for any 
ſuch officers entring upon the execution of their reſpec- 
tive offices, or for any other purpoſe whatſoever ; which 
by any law ſtatute charter cuſtom or uſage within this 
kingdom; or within any other the dominions or countries 
ſubjeR or belonging to the crown of Great Britain, are to 
be holden and kept on any fixed or certain day of any 
month, or on any day depending upon the beginning or 
any certain day of any month (except ſuch courts as are 
uſually holden or kept with "= fairs or marts)——-ſh:11 
from time to time from and after the ſaid ſecond day of 
September, be holden and kept upon or according to the 


ſame reſpective nominal days and times, whereon or 2c- 
X La: ä cording 


and St Courts and meet» 
Michael, in that part of Great Britain called England; . 
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Valendar. 


cording to which the ſame are now to be holden, but 
which ſhall be computed according to the ſaid new me- 
thod of numbering and reckoning the days of the calen- 


dar as aforeſaid; that is to ſay, eleyen days ſooner than 


the reſpective days whereon the ſame were before holden 
and kept. ''24 G. 2. c, 23. / 1. [ing | 

Provided, that the elections of officers in towns corpo- 
rate, and the doing of other corporate acts, which ſhall 
happen to fall upon any of the ſaid eleven days dropt or 
entirely omitted, ſhall for that year only be made or done 
upon the natural day, which ſhall be as effetualas if the 
ſame were done on any of the nominal days ſo dropt or 
omitted. 25 C. 2. c. 30, fe 1. = 

And the annual admiſſion and ſwearing of the lord 
m yor of London, and all annual meetings and aſſemblies 
for that purpoſe, ſhall be on the ſame natural day and not 
on the ſame nominal day of the month as before. 25 G. 
2. e. 30. /. 4. 1% | | 

And the annual meeting for the election of the mayor, 
ſheriffs, treaſurers, coroners, and leave lookers of the 
city of Cheſter, ſnhall be transferred from the next friday 
after the feaſt of St Dennis yearly unto the next friday 
after the feaſt of St Simon and Jude ; that it may not 
coincide with Cheſter fair. 26 G. 2. c. 34. . 4. 

5. And for the continuing and preſerving the calendar, 
or method of reckoning and computing the days of the year, 
in the ſame regular courſe as near as may be in all times 
coming; it is further enacted, that the ſeveral years of 
our lord 1800, 1900, 2100, 2200, 2300, or any other 
hundredth years of our lord, which ſhall happen in time 
to come, except only every four hundredth year of our 
lord - whereof the year of our lord 2000 ſhall be 
the firſt, ſhall not be eſteemed or taken to be! biſlex- 
tile or leap years, but ſhall be taken to be common 
years conſiſting of 365 days and no more; and that the 
years of our lord 2000, 2400, 2800, and every other 
four hundredth year of our lord from the ſame year of 
our lord 2000 incluſive, and alſo all other years ef our 
lord which by the preſant ſupputation are eſteemed to be 
biſſextile or | leap years, ſhall for the future and in all 
times ton come be eſteemed: and taken to be biſſextile or 
leap- years, conſiſting of 366 days, in the ſame ſort and 
manner as is now uſed with reſpect to every fourth year 
of aut lord. 24 C. 21 3. /. 2. 12 o Sc atv? 

6. And whereas according to the rule prefixedi to the 
book of, common prayer, Eaſter day is always the . fir{} 
ſunday after the firſt full moon which happens next _ 

the 


Kalendar. 


the one and twentieth day of March; and if the full 
moon happens upon a ſunday, Eaſter day is the ſun- 
day after; which rule was made in conformity to the 
decree of the ſaid general council of Nice, for the cele- 
bration of the ſaid feaſt of Eaſter: And whereas the me- 
thod of computing the full moons now uſed in the church 
of England, and according to which the table to find 
Eaſter for ever (prefixed to the ſaid book of common 
prayer) is formed, is by proceſs of time become conſider- 
ably erroneous : and whereas a calendar, and alſo certain 
tables and rules for the fixing the true time of the cele- 
bration of the ſaid feaſt of- Eaſter, and the finding the 
times of the full moons on which the ſame dependeth, ſo 
as the ſame ſhall agree as nearly as may be with the de- 


cree of the ſaid general council, and alſo: with the prac- 


tice of foreign countries, have been prepared, and are 
hereunto annexed : It is therefore further enacted, that 
the ſaid feaſt of Eaſter, or any of the moveable feaſts 
thereon depending, ſhall from and after the ſaid ſecond 
day of September be no longer kept or obſerved according 
to the faid- method now uſed, or the ſaid table prefixed 
to the ſaid book of common prayer; and that the ſaid 
table, and alſo the column or golden numbers, as 

are now prefixed to the reſpective days of the month in 
the ſaid calehdar, ſhall be left out in all- future editions 
of the ſaid book of common prayer; and that the ſaid 
new calendar, tables, and rules hereunto annexed, ſhall 
be prefixed to all ſuch future editions of the ſaid book in 
the room and ſtead thereof; and that from and after the 
ſaid ; ſecond day of September, all and every the fix- 
ed feaſt-days holidays and faſt-days (obſerved by the 
church of England, and alſo the ſeveral ſolemn days of 
thankſgiving and of faſting and humiliation which by vir- 
tue of any act of parliament now in being are to be kept 
and obſerved, ſhall be kept and obſerved, on the reſpec- 
tive days marked for the celebration of the: fame in the 
faid new calendar, that is to ſay, on the ſame reſpective 
nominal days on which the ſame are now kept and ob- 
ſerved, but which according to the alteration by this act 


intended to be made will happen eleven days ſooner than 


the ſame now do; and that the ſaid feaſt of Eaſter, and 
all other moveable feaſts thereon depending, ſhall be ob- 
ſeryed according to the ſaid new calendar tables and rules 
hereunto annexed, in that part of Great Britain called 
England, and in all the dominions and countries aforeſaid 
wherein the liturgy of the church of England * is or 
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Kalendar. 


hereafter ſhall be uſod ; and that the two moveable terms 
of Eafter and Trinity, and all courts of what nature or 
kind ſoever, and all meetings and aſſemblies of any bodies 
politick or corporate, and all markets fairs and marts and 
courts thereunto belonging, which by any law ſtatute 
charter cuſtom or uſage are appointed or uſed to be hol- 
den at any moveable time depending upon the time of 
Eaſter or any other ſuch moveable featls as aforeſaid, ſhall 
be holden and kept on ſuch days and times whereon the 
ſame ball ively happen or fall, according to the 
falling or happening of the ſaid feaſt of Eaſter or ſuch 
other moveable feaſts as aforefaid, to be computed ac. 
cording to the faid new calendar tables and rules. 24 G, 


2. c. 23. / 
- "1 296 Th! leg of the court of ſeſſion, and 
terms fixed for the court of exchequer in Scotland; and 
April meeting of the » bajliffs, and commonalty of 
the company of conſervators of the great level of the fens, 
and the holding and keeping of all markets fairs and 
marts, whether for the ſale of goods or cattle, or for the 
hiring 'of ſeryants, or for any other purpoſe, which arc 
either fixed to certain nominal days of the month, or de- 
pending upon the beginning of any certain day of any 
month and all courts incident or belonging to, or uſuall 
den or with any ſuch fairs or marts fixed to ſuc 
certain times as aforeſaid ; — ſhall not be continued 
upon or according to the nominal days of the month, or 
the time of the beginning of any month, to be computed 
accotding to the Taid new calendar; but they ſhall be 
holden and kept upon or according to the ſame natural 
days, onor according to which the ſame ſhould have been 


- kept or holden, in caſe this act had not been made, 


that is to ſay, eleven days later than the ſame would have 


happened according to the nominal days of the ſaid new 


ſupputation of time; by which the commencement of each 
month and the nominal days thereof are anticipated or 


brought forward by the ſpace of eleven days, 24 C. 2 


t. 23 | 
8. ad. whereas according to divers cuſtoms preſcrip- 


coming of age, tions and ufages in certain places within this kingdom, 


certain lands'and grounds are on particular nominal days 
and times in the year to be opened for common of paſ- 
ture and other purpoſes, and at other times the owners 
and occupiers of ſuch lands and grounds have a right to 
incloſe or ſhut up the ſame for their own private uſe; 


and there is in many other inſtances, a temporary and 
| | diſtinct 
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diſtinct property and right veſted in different perſons, in 
and to many ſuch lands and grounds, according to certain 
nominal days and times in the year ; and whereas the an- 
ticipating or bringing forward the'ſajd nominal days and 
times, by the ſpace of eleven days, according to the ſaid 
new method of ſupputation, might be attended with many 


inconveniencies : it is therefore further declared and en- 


acted, that nothing herein ſhall extend to accelerate or an · 
ticipate the days or times for the opening ineloſing or- 
ſhutting up any ſych lands or grounds as aid, or the 
days or times on which any ſuch temporary or diſtinct 
property or right in or to any ſuch lands or grounds 
as aforeſaid is to commence; but that all ſuch lands 


and grounds ſhall be reſpectively opened incloſed or 


ſhut up, and ſuch and diſtin property and 
right in and to ſuch lands and grounds as aforeſaid ſhall 
commence and begin upon the ſame natural days and 
times on which the ſame ſhould have been ſo reſpectively 
opened incloſed or ſhut up, or would haye commenced or 
begun in caſe this act had not been made, that is to ſay, 
eleyen, days later than the ſame would have happened ac- 
cording to the ſaid new account and fupputation of time, 
ſo to begin on the ſaid fourteenth day of September as 
aforeſaid, „ 2. c. 23. . 5. <2 

Provided alſo, that this ſhall not extend to accelerate or 
anticipate the time of pa ent of any rent annuity or ſum 
of money, which ſhal ome l virtue or in 
conſequence of any cuſtom uſage leaſe deed writing bond 
note contract or other agreement whatſoever, now ſub- 
fiſting, or which ſhall be made ſigned ſealed or entred in- 
to before the ſaid fourteenth day of September, or the 
time of doing any matter or thing directed or required by 
any ſuch act of parliament to be 1 in relation thereto ; 
or to accelerate the payment of, or increaſe the intereſt 
of any ſuch ſum of money which ſhall be payable as afore- 
ſaid; or to accelerate be time of the delivery of any 
goods chattels wares merchandize or other things whatſo- 
ever; or the time of the commencement, expiration, or 
determination of any leaſe ar demiſe of any lands tene- 
ments ox hereditaments, or of any other contract or agree- 
ment whatſoeyer ; or of the accepting, ſurrendring, or 
delivering up the poſſeſſion of any ſuch lands tenements 
of hereditaments ; or the commencement, expiration, or 
determination of any annuity or rent; or of any grant for 
any term of years, of what nature or kind ſoever, by vir- 
tue or in conſequence of any ſuch deed, writing, _- 
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Kalendar. 
tract, or agreement; or at the time of the attaining the 
age of one and twenty years, or. any other age requilit by 
any law cuſtom or uſage deed, will or writing whatſoever, 
for the doing any act, or for any, other purpoſe, by an 
perſon, now born or who ſhall be born before the ald 
fourteenth daꝝ of September; or the time of the expi- 
ration or determination of any apprenticeſhip or other 
ſervice, by virtue of any indenture, or of any articles un- 
der ſeal, or by reaſon, of any ſimple contract or hiring 
whatſoever: but that all ſuch, rents annuities ſums o 
money, and. the. intereſt thereof, ſhall remain and conti- 
nue to be, due and payable; and the deliver of ſuch 
s and chattels, wares and merchandizes ſhall be made; 
and the ſaid leaſes. and demiſes of all ſuch lands tenements 
and hereditaments, and the ſaid contracts and agreements 
thall be deemed to commence, expire, and determine; and 
the ſaid lands tenements and hereditaments ſhall be ac- 
cepted, ſurrendred, and delivered up; and the ſaid rents, 
and annuities, and grants for any term of years. ſha 
commence, ceaſe, an determine, — at and upon the 
lame reſpective natural days and times, as the ſame mould 
and ought. to have been payable, or made, or would have 
happened, in caſe this act had not been made; and tha: 
no further or other ſum ſhall be paid or, payable for the 
intereſt of any (um of money whatſoeyer, than ſuch in- 
tereſt ſhall amount unto, for the true number of natural 
days for which the principal ſum, bearing ſuch intereſt 
ſhall continue due and unpaid; and that no perſon ſha 
de deemed or taken to have attaincd the ſaid age of one and 
twenty, years, or any other ſuch age as aforeſaid, until the 
full number of Years and days ſhall be elapſed, on which 
ſuch perſon, would have attained ſuch age, as would have 
compleated the time of, ſuch Tervice as aforeſaid, in caſe 
this act had not been made. 6, 
Provided: always, chat whereas in divers parts of this 
kingdom, by cuſtom. preſcription or uſage, or by vitt 
of ſome law or. contract, certain lands and ground are 
to be opened and uſed for common paſture or other 
purpoſes, and the ſame lands and grounds are again in- 
cloſed and ſhut up; and certain rents or other payments 
are due and payable; and ſome other matters and, things 
may be to be done, upon ſome of the moveable feaſts, or u p- 
on certain days or times depending upon or to be computed 
from the ſame; it is enacted, that from and after the 
ſaid ſecond day of September, the reſpective times for 
opening uſing incloſing and ſhutting up all ſuch lands 
and grounds as aforeſaid, for the paying of ſuch rents or 
| | other 
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other payments, and for the doing of ſuch other matters or 
things as aforeſaid, if ſuch times are depending on any 
moveable feaſt, ſhall be computed and take place accord - 
ing to the ſaid new calendar, and not according to the 
— of ſupputation beretofore uſed ; and the tempo- 
ry and diſtinct property and right of all perſons, bodies 
polltich and corporate, of to and in all ſuch lands and 
grounds, ſhall commence and be enjoyed, and all ſuch 
rents and payments ſhall become and be due and payable, 
and all ſuch matters and things ſhall be tranſacted and 
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I APSE, lapſus, is a lip or d arture 0 61 a tight of i 4 
2 bent a void por deat from the. 998 * 
patron ane fn preſent within ſix months next after 

the avoidance. hence it is commonly faid, that ſuch” 
benefice is in lapſe of lipſed, whereutito he that ought to 7 
preſent. hath omitted or llipped his opportunity. Gad. 
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nd f in ſuch caſe the patronage doth evolve from the - 
patron to the biſhop, from the-biſhop to the metropolitan, 
and from the n to the Hag . that is, to the 
biſhop, as ordinary ; the etropaliclh as ka "x 
and t6 the king, AS 775 paramount. SU 

For it js, ta be remieimbted, that ures 5 ede | 
were of common right under the care of the biſhops ; 
and it was by 1 8 af! indulgence that the patrons had 
the right of preſentation; which being neglected, things 
do 5 5 to common eight; and therefore the biſuop 
hat a true intereſt; and acts not in rhe right. of the pa- 
tron, but his own, And if the biſhop doth not collate 
w 3 fix months, then jt falls to the archbiſhop; not 
as rdinary, but as ſuperior ; to whom the right of de- 
volution falls upon the inferior's neglect. Upon the me- 
tropolitan' 8 negle, then it falls to the king (as the law- 
yets expreſs it) as patron paramount of all the benefices _ 


wines; the realm; by which is meant,” that the king by 
right 
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From what time 
the months to be 


computed, | 


thereof: And ſo it was adjudged in a caſe between thi 


Lapſe. 


right of his crown is to ſee that all places be duly ſup- 


plied with perſons fit for them; and if all others whom 
the law : hath intruſted, do neglect their duties, then by 
the natural order and courſe of government it falls to 
the ſupreme power, uhich is to ſupply defects, and to 
reform abuſes. 1 Cid. 3209“. i Rt, Sr. 
2. The term or ſpace, in which title by lapſe accrues 
ſueceſſively ta the forementioned ſuperiors, is ſix months. 
The canon law upon this head did make a diſtinction be- 
tween lay patrons, and clergymen being patrons; ap- 
pointing four months in caſe. of the former, and ſix 
months in caſe of the latter. But the common law ob- 
ſerveth not this diſtinction; but gives eccleſiaſtical and 
temporal patrons an equal title to preſent at any time 
within the fix months. Gib/. 78. 

And becauſe this computation doth concern the church, 
therefore it ſhall be made according to the computation of 
the church, that is, by the kalendar, for one half year, 
and not accounting twenty eight days to the month; and 
the day on which the church becomes void, is not to be 
taken into the account. 2 1115 60. 

3. As to the time from which the ſix months are to 
commence, the rule of the canon law in all caſes 5 


that the ſix months ſhall be reckoned not from the time 


of the voidance, but from the time of notice; and fo it is 
held in ſome of the old books. Gig. 769. wy 

Thus Rolle ſaith, that the ſix months, ſhall begin 
from the time of the patron's knowledge of the avoidance z 
and ſo it was adjudged upon a writ in the time of — 


Edward the ſecond. As if the incumbent die beyon 
ſea, the ſix months ſhall not be computed from the time 


of his death, but from the time of the patron's knowledgy 


abbot of St Mary's York, and the biſhop of Norwich, in 
a quare non admit, For the ſix months ſhall not be rec- 
koned from the death of the laſt incumbent, but from the 
time the patron might (according to a reaſonable compu- 
tation, having regard to the diſtance of the place where 
he was at the time of the incumbent's death, if he were 
within the realm at that time) have come to the know- 
ledge thereof: for he ought afterwards to take notice 
thereof at his peril, and not before, for that he was in 
ſome other country than that where the church is, and 
wherein the incumbent died. 2 RolPs Abr. 363. 

And Dr Watſon ſaith, the law (he finds) hath been hol- 
den to be, that the fix months for lapſe upon an avoidance, 
ſhall not be accounted but from the time the patron could 

2 _ reaſonably 


reaſonably be fuppoſed to haye notice of the incumbent's 
death; efpecially if the patron or incumbent ſhould, hap- 
pen to be beyond the ſeas, or in ſome. remote county 


within the realm at the time of ſuch avoidance : But by 


the common law of England (he ſays) the fix months, as 
he ſuppoſeth, ſhall be accounted the time of the 
death.  WFath. c. 1. ori Bahadto wb vis 

And Dr Gibſon ſaith, foraſmuch as the former notion 
was attended: with great uncertainty, therefore the com- 
mon law hath made this diſtinction; that where the 
avoidance is occaſioned by an act between the. ordinary 
and the incumbent (as in the caſe of deprivation, and re- 
ſignation) lapſe ſhall incur from the notice given by the 
biſhop, or (if he die) by his ſucceſſor; but where it is 
occaſioned by the act of god (as in the caſe of death), or 
by the act of the incumbent (as in the caſe of ceſſion), 
no notice need to be given, but the patron is bound to take 
notice of it; and fo, , lapſe ſhall incur from the time of 
death or ceſſion. Gi. 769. 1 Still. 251. | 


4. But where a clerk is refuſed for want of abilities or Cue where an 
inſufficient clerk 


morals, tho' the patron, ought to have notice, that he — 
8 another in due time; yet if he neglect, the lap 
all incur from the death or ceſſion, not from the 
time of the notice. And in this caſe, where 1 
perſon preſents an illiterate clerk, it hath been adjudged, 
that lapſe incurs without any notice, becauſe the law ſup- 
poſeth ſuch to be judges of the abilities of their clerk, and 
that therefore they ought not to have preſented an inſuf- 
ficient clerk, 2 Rolls Ar. 364. Gibſ. 769, 
It hath alſo been held, that altho' no lapſe ſhall incur, 
if no notice be given; yet, if in ſuch caſe a 
preſent, and his clerk is inſtituted and inducted, and the 
patron gives no diſturbance within ſix months, he has 
no remedy for that turn: becauſe induction is a notorious 
2 55 which he is bound to take notice, Gif. 769. 
Wy the clerk whether of an eccleſiaſtical or lay patron 


be not refuſed, but only the biſhop doth delay the exami- 


nation of him, whereby the ſix months paſs; -lapſe ſhall 
not. incur, becauſe the church remains void by the bi- 
ſhop's own default, and he is thereby a diſturber. Watrſ. 


46. 12. ; 


5. And generally, lapſe ſhall incur or not incur, ac- Where the lapfe 


—_ as it happeneth or doth not happen thro? the de- ET 


fault of the biſhop, and according as he is named or not 
named in the writ of guare impedit brought upon that oc- 
caſion. So, if he will not award a jus patronatus when re- 


quired, 
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Lapſe ſhall not 
incur per laitum, 


Lapſe: 


quired, or refuſeth the cler Without cauſe, and the church 
becomes litigious; in ſuch caſes the lapſe ſhall not incur, 
Jut if he do what is his duty upon a preſentment made to 
him, and refuſeth with gobd e uſe, and is not named in 
the-quare tmpedit; or if no preſentation. is made, and yet 
4 fuare TWipedit is brought againſt” patron and ordinary; 
the lapſe ſhall incur, and his collation thereupon ſhall 
Alſo, after the commiſſioners, upon a jus patronatus 
awarded, have certified the right as it is found before 
them, the biſtiop ſhall not take advantage of the lapſe ; 
that is, if the clerk of the patron for whom it is certified 
doth afterwards make a new requeſt to the ordinary to be 
admitted, which may be done upon the firſt preſentation ; 
but without ſuch after requeſt, the ordinary may have the 
void turn, as by lapſe, ſuch inquiry and certificate not- 
wichſtanding. Vutſ. c. 12. Yak 

Alſo if when a church is litigious, no jus patronatus is 
awarded, but only an affiſe of darrein preſentment or quare 


'- 4mpedrt is brought by one purty, who doth recover againſt 
the other; if the biſhop was not named in the writ, and 
the ſix" months "paſs pending the fame, lapſe ſhall incur, 


tor that there was no default in the biſhop. And tho' the 
patron in ſuch cafe doth 'recbver within the fix months; 
yet if the'fix months paſs before the writ to the biſhop be 
taken fottW,* lapſe ſhall incur * And, if the ordinary doth 
collate” before the receipt of the writ ; his clerk ſhall not 
be removed? And ſo it is, if after the recovery within 
the ſix months, the defendant doth bring a writ of error, 


add the ſiæ months do paſs pending the ſame; unleſs the 


plaintiff, hefbre the fix months by fuch means paſs, doth 
bring u fuer Mmipetit” againſt the biſhop, for thereby it 
hath been faid that lapſe (hill be prevented. However it 
is ren faid,” that if a quare tmpedit in any caſe be 
brought, and the biſhop be named therein, lapſe ſhall not 
paſs to the ordinary pending the writ., /Yat/. c. 12. 
6. Title by lapſe can never accrue to the metropolitan, 
or to the king, unleſs it hath *firſt accrued to the imme- 
dinte ordinary. This is agreed on all hands, even tho' 
the lapſe be loſt by default of the ordinary, as for want of 
giving notice or the like, and for the fame reaſsh,” if u 
clerk is inſtituted, and remains eighteen months without 


' © V3nduRion} the" inftitution is no plenarty againſt the king, 


yet being ſo againſt the biſhop, no title by Japſe ſhall ac- 


- Crue to the king. Gibſ, 769, Watfe c. 12. | 
And by the ſtatute of the 25 Ed, 3. ſt. 5 e. 7. Breauſe 


that many proſentments. to divers benefices of holy church, as well 
F of 
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Lapſe. __ 


"of the patronage 0 people, as 0 he of holy church, 
250 were void * months, Ar. EA by layſe 
of time was devolute and of right pertaining to the ordinaries 
of the places, were recovered by the king by judgments thereg 
ven of the aſſent of the ſaid patrons, in deceit of the ſaid col- 
Lan © made reaſonably by the ſaid ordinaries; in which 
pleas, the ordinaries nor their clerks to whom they did give / 
benefices, were not received to ſhew nor defend their right in 
this behalf, nor to counterplead the king's right ſo claimed : the 
king, by the aſſent of the parliament, willeth and granteth for 
bim and his heirs, that when archbiſhops, biſhops, or other or- 
dinaries have given a benefice of right devolute to him by lapſe 
of time, and after the king preſenteth and taketh the ſuit 
againſt the patron, which percaſe will ſuffer that the king /ball 
recover —_—_ action tried, in mice of — ordinaries, 6. the 
ers of” the ſaid benefices ; that in ſuch caſe, and all other 
24 Le rid is not 5145 25 archbiſhop or bi- 
ap, ordinary, or poſſeſſor, ſhall be received to counterplend the title 
taken for the king, and to have his anſwer, and to ſhew and de- 
fend his right upon the matter, altho that he claim nothing in 
the patronage in the caſe aforeſaid. 2 

7. Altho' the biſhop be both patron and 8 he gihop being both 
ſhall not have a double time to preſent in, but only ſix patron and otdi= 
months, before title by lapſe accrues to the metropolitan, MY — 
And there is a parity of reaſon, for its paſſing from the months. 
metropolitan to the king in ſix months, where the me- 
tropolitan is both patron and ordinary (as it frequently 
happeneth in churches within his own dioceſe); for the 
title by lapſe is in the nature of a traſt, and not of an in- 
tereſt ; and the ſelf ſame perſon who hath neglected that 
truſt, and kept the church deſtitute of a paſtor for one ſix 
months, ought not in equity to have it in his power 
to keep it vacant for ſix months more. Gibſ. 769, 

Watf. c. 12. 

8. If an archbiſhop doth viſit an inferior dioceſe, and 1, erred 
doth inhibit the biſhop during the viſitation (as the uſe is), during the me- 
and afterwards during the viſitation and inhibition, and — vs 
before any releaſe made by the archbiſhop, ſome church * 
in the ſame dioceſe doth lapſe ; altho' that the juriſdiction 
of the ordinary be ſuſpended during the viſitation ſo that 
he cannot in any ſuch caſe collate his clerk himſelf, yet 
he ſhall have the benefit of the lapſe, and not the arch- 
biſhop ; to whom in this caſe the biſhop muſt as a com- 
mon perſon preſent his clerk, and the archbiſhop as his 
ordinary ought to inſtitute upon ſuch preſentment, WWat/. 

6. 12. : 
Vok. II. d And 
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322 _ Lapſe, 
And the reaſon is plain; for altho* the biſhop is under 
inhibition during the time of the viſitation, yet ſuch in- 


hibition reacheth not his right of patronage, but only ſuſ- a ry 

pends his righrof inſtitution and collation ; and therefore or! 

the only difference is, that inftead of collating by his 372 

5 own authority, lie is to preſent his clerk to the archbiſhop 4 

0 for inſtitution. = 0 770. wi 
Biſhop dying af- 9 If title by lapſe. is accrued to the biſhop, and he po i 
ver lapſe incurred, dies, or is tranſlated, or deprived, before he takes the be- * 
neft of it; the devolution is to the metropolitan, as he 0 i 

is guardian of the ſpiritualties, and as this is not an in- "B 

tereſt, but a mere ſpiritual truſt, For altho' it is laid hath 

down in an ancient writ, as a thing notorious, that 90 

churches which belonged to the collation af biſhops ler 

while they lived, do belong to the king by reaſon of his 775 

cuſtody thereof in the time of the vacation; yet this re- f 


lates only to ſuch voidances as belong to the biſhops in 
their own right; but lapſes belong to the guardians of 
the ſpiritualties, whoever they be, Mutſ. c. 12, Gil. 


O. 
25 10. „ ee ſtatute of Prerogativa regis, 17 Ed. 2. c. 
8, rehes being vacant, the advewſons belong 
to the king, and other preſent to the ſame, whereupon debate 
ariſeth between the king and other : if the king by award of the 
court doe recover his preſentation, the" it be after the lapſe of fo 
Ri, th the time of the avardance, no time ſhall prejudice 
e 


No lapſe from 
the king, 


him, fo that he preſent within the ſpace of fix months, 
hs» __ 5 which kae be, Aft where a church 
belonging to the ne e of the king is litigious, and 
not recovered in ſix months, lapſe ſhall not incur, as in 
the caſe of a common perſon ; but the laſt clauſe ſeem- 
eth to be a limitation of that privilege; viz, on condi- 
tion that the king preſent within the ſpace of fix months 
after it is recovered ; and if he preſent not, then lapſe to 
incur, But it being a maxim in law, that uu temprs 
eccurrit regi, and the reſtraining words be not expreſs, 
that the prerogative ſhall be reſtrained in that particular, 
but only words of implication ; the law is taken to be 
that the church can in no wiſe go in lapſe from the king. 

* 766. 770. Wor 
nd therefore there is no remedy againſt a neglect in 
the king to fill vacant churches, but only the ordinary's 
ſequeſtring the profits of the church, and appointing a 
clerk to ſerve the cure. Gi. 770. 

Patron's ret, 11, Aftera church is lapſed to the immediate ordinary, 


3 were if the patron doth preſent before the ordinary hath filled g 
. the church, the ordinary ought to receive his clerk. For , 


lapſe 


Lapſe. 


lapſe to the ordinary is only an opportunity of executing 


a truſt, viz, of ſeeing the cure ſupplied in cafe of the pa- 


tron's neglect; which being performed by the patron 
himſelf, the ordinary can take no advantage by it, 
IWatf. c. 12. 

And the like law is, if lapſe be accrued to the metro- 
politan; for then, if the 8 preſent to the inferior 


ordinary, whilſt the church remains void, he is bound 


50 C. 12. 
Hut if the r of the dioceſe, or metropolitan, 
hath collated his clerk, whilſt the turn was reſpectively 
theirs, altho' the clerk be not inducted; the patron's 
clerk, if after that preſented, is not to be admitted. 
IWatf. c. 12. | 
r if the inferior ordinary, after the time is gone by 
lapſe to the metropolitan, hath collated his clerk to the 
benefice that is in lapſe; altho' this collation be tortious 
to the metropolitan, yet it ſeems that it takes away the 
preſentation of the patron, ſo that he ſhall not preſent, 
and is only an uſurpation upon the metropolitan z and 
thereby the metropolitan is put out of poſſeſſion, and dri- 
ven to his guare impedit, Watſ, c. 12, 
It hath — a queſtion, whether the biſhop ought to 
admit the patron's clerk, after the title of lapſe is 

aſſed from the metropolitan to the king. And by Ho- 

rt, the patron's preſentation takes place, after the church 
is lapſed to the king, if it be exhibited to the ordinary be- 
fore the king's ; becauſe the patron's right to preſent con- 
tinueth, until the title by lapſe be executed, and the king's 
title is not veſted in him in this caſe abſolutely, as other 
titles are, but conditionally, viz. if he doth preſent before 
the patron ; becaule the king hath it only as ſupreme ordi- 
nary, But by others, the turn is by lapſe ſo veſted in 
the king, that if the patron's or other perſon's clerk be 
admitted to a church, after it is come to the king by lapſe; 
the king by guare impedit may recover the preſentment, 
and remove ſuch clerk, And this. latter opinion is taken 
to be the law, So if the king hath title by lapſe, to pre- 
ſent to a prebend of his free chapel, for that the dean 
thereof hath not collated to it within fix months; tho” 
the dean doth collate betore the king preſents, yet the 
king ſhall remove his clerk. Mutſ. c. 12. 

And this power in the king is in effect the ſame that 
the pope claimed and exerciſcd; as appears by the direc- 
tion given to his legates in this very caſe, which became 
part of the body of the canon law ; where ſpeaking of 

1 ſuch 


to receive his clerk, and the metropolitan is barred, 
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324 Lapſe. 


ſuch benefices, or dignities "as were lapſed to him, and 
filled by the patrons r ſuch lapſe, he orders 
them to permit the perſons ſo preſented, if they be per- 
ſons fit and ſufficient, ngaceably to enjoy the ſame; other- 
wiſe that they remove them, and put others ſufficient in 
their places. Gib. 770. | 
But if in ſuch caſe, the patron's clerk is ſuffered to die 
incumbent, or is deprived, the king's turn is ſerved, and 
he hath loſt the advantage of the lapſe. Upon which 
head, all the books are clear, -as to death ; and moſt of 
them, as to deprivation; but many of them will not al- 
low the fame reaſon, in caſe of reſignation, becauſe there 
is room to ſuſpect fraud and covin. Gihſ. 770. 
12. A donative remaining void never goes in lapſe, 
unleſs it be (pecially proyided for by the foundation, or 
by compoſition afterwards ;. but the ordinary may com- 
pel the patron to fill the ſame, by eccleſiaſtical cenſures. 
Watf. c. 12. | | 
ut if it is augmented by the governors of queen Anne's 
bounty, it will lapſe in like manner as preſentative livings. 
1G. fl. 2. c. 10. . 7. 


Leaſes. 


1. D the common law, biſhops with the confirmation 
of the dean and chapter, maſter and fellows of 
any college, deans and chapters, maſter or guardian of 
any hoſpital and his brethren, parſon or vicar with the 
conſent of the patron and ordinary, archdeacon, prebend, 
or any other body politick ſpiritual and eccleſiaſtical, 
might have made leaſes for lives or years without limita- 
tion or ſtint; and ſo might .they have made gifts in tail, 
or eſtates in fee, at their will and pleafure ; whereupon 
not only great decay of divine fervice, but dilapidations 
and other inconveniences enſued ; and therefore they 
were diſabled and reſtrained by ſeveral ſtatutes. 1 J. 
44. 3 Co. 75. 2 | 
Corporations aggregate, conſiſting of divers perſons, as 
maſter and fellows, dean and chapter, might of themſelves 
have made ſuch grants, without confirmation; nor is any 
confirmation yet required to ſuch leaſes as they may make 
by ſtatute. Gi. 744. 
But the law did not think fit to truſt a ſingle perſon, 
2 of 


— — 
—ů— —»„— 


Leaſes. 


er /ole corporation, as an archbiſhop, biſhop, archdeacon, 
prebendary, parſon, vicar, with the diſpoſition of eſtates 
held in right of the church; and therefore, by way of 
reftraint, appointed the aſſent and confirmation of ſome 
others, without which their grants ſhould not be valid 
againſt the ſucceſſor, Id. 


Accordingly, all leaſes of archbiſhops and biſhops (to 


bind their ſucceſſors) were to be confirmed by the dean 
and chapter, or deans and chapters if there be ſeveral 
chapters; leaſes of deans, by the biſhop and chapter 
— of archdeacons, prebendaries, and the like, by the 
biſhop, dean and chapter ; leaſes of parſons and vicars, by 
the patron and ordinary ; and leaſes of the incumbent of a 
donative, by the patron alone: but if the king be patron 
of a prebend, or the like, then the king and dean and 
chapter, and not the biſhop, ought to confirm the leaſe, 
Gibſ. 744. Degge p. 1. c. 10. Watf. c. 44. 
ut all theſe ſole corporations, as archbiſhops, biſhops, 
archdeacons, prebendaries, and the like (parſons and vi- 
cars only excepted) were enabled by the ſtatute of the 
32 H. 8. hereafter following, to let leaſes for twenty one 
or three lives, without confirmation ; provided that 
in ſuch leaſes the conditions and limitations of the ſaid 
act, as to the expiration of the old leaſe, the commence- 
ment of the new, the reſervation of rent, and the like, 
were punctually obſerved; but if not, confirmation 
remained neceſſary, as before, in order to bind the ſuc- 


ceſſor. And with confirmation, long leaſes of ſole cor- 


PROS continued (fo far as that is concerned) to 
good againſt the ſucceſſor, as they had been at the 
common law — 744- | 

* Afterwards, by the ſtatutes of the x El. 13 El. and 18 


El. all corporations, whether ſole or aggregate, were 


diſabled from making leaſes for more than twenty one 
rw or three lives; and all (except biſhops) from ma- 
ing any new leaſe, where the old was not expired or 
ſurrendred or ended within three years. In which caſes, 
confirmation was excluded, and could avail nothing ; and 
therefore confirmation is of real effect only to two ſorts 
of ſole corporations, viz, 1. To parſons and vicars; 
ho being ſpecially excepted out of the enabling act of 
the 32 H. 8. cannot nor ever couid bind their ſucceſſors 
without confirmation: And, 2. To biſhops ; who being 
not included in the reſtraint of the 18 El. hereafter men- 
tioned againſt concurrent leaſes, may ſtill (as at common 
law they might) let ſuch leaſes at zuy time, with confir- 
} 3 mation; 
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mation; as will appear more particularly, in the recital 
and explanation of the ſeveral ſtatutes. Gib/. 744. 
dosttie Ae 2, By the 32 H. 8. c. 28. All leaſes to be made of any 


bl 
SR H. 8, manors lands tenements or other hereditaments, by writing in- 


— 22 for term of years, or for term of life, by 
any perſon or perſons being of full age of twenty one years hav. 
ing any gſiate of inheritance either in . ſimple or in fre tail, 


32⁵ 


* 


in their own rigbt, or in the right of their churabes or wives, 
er jointly-with their wives, of an eflate of inheritance made 
befare the coverture ar after, ball be good and effettual in — 
law againſt the leſſors, their wives, heirs, and * pot bay 
| every of them, according to ſuch eftate as is compriſed and ſpe- 
cried in every ſuch indenture of leaſe, in like manner = 
farm as the ſame ſhould: have been, if the leſſors thereof, and 
every of them, 7 the time of the making of ſuch leaſes had 
been bah z, ed of a 22 Rn Mate of fee ſim- 
ple 1 to their own on 1 
's ſhall not extend (1) to any haſe to be made of any 
manors land; tenement; or hereditaments being in the hands 0 
any farmer or | farmers ly virtue of an 1 leaſe, unleſs t 
\ fame old leaſe be expired furrendred or ended within one year 
nent after the making of the ſaid new leaſe ; nor (2) hall ex- 
tend ta any grant 10 be of any reverſion of am manors 
lands tenamants or hereditaments ; nor (3) to any leaſe of any 
manors lands tenements or hereditaments, which have not mo/t 
commonly been letten to farm, or occupied by the farmers theres? 
by the ſpace of twenty years next before ſuch leaſe thereof made; 
nor (4) to any leaſe to be made without impeachrnent of waſte ; 
nor (5) to any leaſe to be made above the number of twenty 
one years or three lives at the moſt I the day of the making 
thereof ; and (6) that upon every. p hoſe there be reſerved 
yearly. during the ſame leaſe, due and payable to the leſſors their 
heirs and ſucceſſors to whom the ſame lands ſhould have came af- 
ter the deaths of the leſſers if no ſuch leaſe had been niade there- 
of, and to, whom the reverſion thereef ſhall appertain, accord- 
ing to their eflates and intereſts, fa: much yearly farm or rent, 
or more, as hath been moſt. accuflomably paid for the — 
within twenty years next before ſuch leaſe — made. 

And every ſuch perſon to whom the reverſion ſhall — 
after the death of ſuch leſſors, or their þeirs, hall have like 
remedy and advantage againſt the leſſees their _ tors and 45 
ens, as the ſame leſſor might have had againſt t by ſame | 
fo that if the leſſor were jeiſed of any ſpecial yr tail 0 


fame hereditaments at the time of ſuch leaſe — ue or — 


ESE FI FE 2 


of — gſiate ſhall have 17 rever ſion rents and ſervices 
reſerved upon ſuch leaſe after the death of t a hed. as the. 
ler 1 might ＋ had if he had live 
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ſ. 2. 
P, vided, 


Leaſes. 
Provided, that nothing herein ſhall extend to give any liberty 
er poruer r any par ſon or vicar of any church or vicarage, to 
make any leaſe or grant of any of their meſſuages lands tene- 
ments tithes profits or hertditaments belonging to their churches 
or vicarages, otherwiſe or in any other manner, than they might 
have done before the making of this aft. ſ. 4. | 


All leaſes to be made, &c.] Before this ſtatute, altho? 
corporations aggregate of many (as deans and chapters) 
might have made long leaſes for lives or years, of them- 
ſelves, and without any conſent or confirmation; yet if 
ſuch leaſes had been made by a ſole corporation (as bi- 
ſhop, archdeacon, prebendary), and not confirmed by ſuch 
other perſon. or perſons whoſe conſent was neceflary, 

y expired with the leſſor, and could not bind the fuc- 
ceſlor. But by this ſtatute, all ſuch ſole corporations 
(except parſons and vicats) are enabled to make leaſes for 
twenty one years or three lives, without any confirmation 
whatſoever (the ſeveral conditions which follow in the 
ſtatute, being punRually obſerved) :. for which reaſon it 
is called the enabling ſtatute, and ſo it wholly was, and 
had nothing in it of xeſtraint ; but left aggregate corpo- 
rations, and alſo ſole corporations with proper conſent, to 
their ful} liberty of going on to make all fuch leaſes as 
they might, have made before; without being limited 

all to the conditions of this ſtatute, if they had but the 
ame pxaper confirmation or cenſent. Gibſ. 732. 


* Of any mintbrs lundt tenementi or other hereditaments] It 
| de of lands tenements or hereditaments, manurable 
or corpereal, which are neceſſary to be letten, and where- 
out a rent by law may be reſerved; and not of things 
that lie in grant, as advowſons, fairs, markets, franchiſes, 
and the like, whereout a rent cannot be reſerved. 1 J. 


. een Hr | | 
For the better underftanding of which rule, it will be 
neceſſary to take notice of ſome diſtinctions which, plainly 
ariſe out of the books. As, firſt; All the books agree, 
that a leaſe for three lives of tithes or other incarporeal in- 


| heritance will not bind the ſucceſſor, becauſe he would 


then be without the tithes or other ſuch incorporeal in- 
heritance, and have no remedy for the rent thereon re- 
ſerved; for diſtrain he could not, becauſe there would 
be no place wherein to take any diſtreſs, the things leaſed, 
or granted being perfectly incorporeal, and inviſible; an 
aſſize he could not have, becauſe either he had not ſeiſin, 
or if he had yet there N be nothing to put in * 
* 2 £ th | 


Leaſes; 


of the recognitors; and an action of debt he could not 
maintain during the leaſe, becauſe being for three lives, 
that is an eſtate of freehold, which will endure no action 
of debt ſo long as it continues: And ſo the ſueceſſor in 
ſuch caſe would have no manner of remedy for the rent 
reſerved, which would be againſt the expreſs proviſion and 
intent of the ſeveral acts. Secondly, it is held in ſome 
books, that a leaſe for twenty one years of ſuch incorpo- 
real inheritances, tho' they have been uſually demiſed, 
and the ancient rent be thereout reſerved, is yet voidable 
by the ſucceſſor within theſe ſtatutes : becauſe tho" the 
rent reſerved be good by way of contract between the 
leſſor and leſſee, and an action of debt may be maintained 
for the recovery thereof, 2 they ſay it is not ſuch a rent 
as is incident to the reverſion, nor ſhall paſs with it to the 
ſucceſſor; and therefore the ſucceſſor, having no remedy 
for the rent, ſhall not be bound by the leaſe, 5 Co. 3. 
Litt. 44. | 1 4 ö 
But this point ſeems to have been ſhaken by con- 
reſolutions. For ſome books expreſsly hold ſuch 
for years to be good againſt the ſucceſſor, becauſe 
ſay he has remedy for the rent by action of debt, 
and ſay it it has been ſo judged, and take the diverſity be- 
tween ſuch leaſe for years and a leaſe for life. Alfo they 
ſay, that the rent iſſues out of the tithes in point of ren- 
der, tho" not in point of remedy ; becauſe no diſtreſs can 
be taken for it; but that is ſupplied by the action of debt, 
which lies for ſuch rent, and ſhall devolve on the ſucceſ- 
for ; and that ſuch rent doth net lie only in privity of 
contract, as a ſum in groſs, but is incident to the rever- 
| fion, otherwiſe the ſucceſſor could not have it, being only 
— to the eſtate, not to the perſonal contracts of his 
predeceſſor. And to this opinion the court inelined, but 
4 it a point of great conſequence, and therefore to 
avoid it gave judgment on another point which was clear. 
Thirdly, all the agree, that a leaſe for three lives or 
twenty one years, of a manor with the advowſon append- 
ant or of lands or houſes and of tithes, uſually let therewith 
reſerving the ancient rent, and the like, is good and ſhall 
bind the ſucceſſor; for tho' the rent doth not iſſue out 
of the advowſon, or tithes, in point of remedy, yet the 
rent is greater in reſpect thereof, and the ſucceſſor hath 
his remedy for the whole rent upon the lands or other 
corporeal inheritance let therewith, And Vaughan 
proves this from the expreſs, words of the ſtatute of the 
— which are, that all leaſes by any ſpiritual or ec- 
aſtical * ſons, having any lands tenements tithes or 


hereditaments, 


Leaſes. 


reditaments, (other than for twenty one years or three 
52 ſhall be Levy So that the ſtatute plainly ſhews, 
that ſome way or other tithes may be leaſed for twenty 
one years or three lives, and if they cannot be leaſed 
fingly, it muſt be with lands uſyally let therewith. 3 

Bac. Abr. 352. | 
But now, by the 5 G. 3. c. 17. Whereas it By be 
doubtful, whether by the laws now in being, archbiſhops 
or biſhops, maſter and fellows, or any other head and 
members of colleges or halls, deans and chapters, precen- 
tors, prebendaries, maſters and guardians of hoſpitals, or 
any other perſon or perſons having any ſpiritual or ec- 
eleſiaſtical promotions, heretofore had, or now have, any 
power to make or grant any leaſe or leaſes of tithes or 
other incorporeal hereditaments only, which lie in grant, 
and not in livery, for one, two, or three lives, or for any 
term or terms of years notexceeding _— one, altho* 
the ancient rent is thereby reſerved, and all other requi- 
ſites preſcribed by the acts of parliament now in being to 
that end, or any of them, were or are juſtly obſerved and 
performed, by reaſon, that there is generally no place 
wherein a diſtreſs can be taken; and it may be alſo 
doubtful whether, in caſes of leaſes for life or lives, there 
is uy remedy in law for ſuch perſons, by action of debt 
or otherwiſe, for recovering the rent in arrear reſerved on 
ſuch leaſes for life or lives : Therefore, for obviating all 
doubts, and enabling the ſaid perſons to make yalid leaſes 
of ſuch their incorporeal hereditaments, and to recover 
the rent reſerved on leaſes for one, two, or three lives; and 
alſo to make good ſuch leaſes as have been already granted 
by them; it is enacted, that all leaſes for one, two, or three 
lives, or any term not exceeding twenty one years, already 
made and granted, or hereafter to be made or granted, of 
any tithes, tolls, or other incorporeal hereditaments ſolely 
and without any landsor corporeal hereditaments, by any 
ſuch perſons as aforeſaid, ſhall be good and effectual in law, 
againſt ſuch perſons and their ſucceſſors, as any leaſe 
made by fuch perſons of lands or other corporeal heredi- 
taments by virtue of the ſtatute of the 32 H. 8. or any 
other act. And if the rent or yearly ſum reſerved upon 
ſuch leaſe ſhall be behind or unpaid for twenty eight days ; 
the ſaid leſſors, their executors, adminiſtrators, and ſuc- 
ceſſors reſpectively may bring action of debt againſt the 
leſſee, his heirs, executors, adminiſtrators, or aſſigns, for 
recovering the ſame, as any landlord or leſſor or other 
pong may do for recovering of arrears of rent due on any 

ale for life, lives, or years, by the laws now in being. 
By 
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Leaſes. 

- By uritinę indnted] It muſt be by deed indented, and 
not by dee@ poll,” or by parol. 1 t. 44. | 
And if it be not really indented, tho' the words of the 
deed be this indenture, yet ſtill it is not a deed indented ; 
but if the deed aQtually be indented, it matters not whe- 
ther it ſpeaks itſelf to be an indenture or not, it is how- 
ever a deed indented. Jatf. c. 42. 


In the right of their churches] Yet a biſhop that is ſeiſed 
in the right of his biſhoprick, a dean of his ſole poſſeſ- 
bens in the right of his deanry ; an archdeacon in the 
right of his arehdeaconry, a prebendary, and the like, are 
within this ſtatute; for every of them generally is ſeiſed 
in jure ecelgſicæ. 1 Inſt. 44. 5 0 0 
And in general, all ſole corporations whatſoever (par- 
Gus and vicars only excepted are included within this 
atute, and are hereby enabled to bind their ſucceſſors, 
Accordingly it hath, been, adjudged, on ſeveral occaſions, 
that præcentots, chancellors, and treafurers of churches, 
are within the benefit of this ſtatute;; only, as to præ- 
centors, it hath been determined, that tho' there are 
perſons of inferior rank in ſeyera}, churches, who are 
Feen called, yet ate not within this ſtatute; 
but only hoſe di nitaries that denomination' who are 
properly ſo called, and who are next to the deans in 
place and order, Gibfe 732 en 
; Unleſs the fans old leaſe br expired ſurrendred or ended 
withion one — the making th faid new leaſe] 
This ſurrender muſt'be-abfolute, and not conditional 
for the intent of the makers . act was, to have a 
continual” and abſolute ſurrender, and not ſuch an illu- 
ſory- ſurrender,” which might be avoided the next day. 


3 Gd. 2. ; af 14 
NH. 17 G. a. Nen on the demiſe of Eyre, clerk, 
againſt and others. The leſſor of 5 
— a peebendary of Sarum, brought an eje&ment to 
avoid a leaſe made by his predeceſſor, as nat being con- 
formable to this proviſo, which requires, that upon re- 
newals, the old leaſe muſt be expired ſurrendred or ended, 
within one year next after making of the new leaſe. 
And his objection was, that the ſurrender made of the for- 
mer leaſe was with a condition, that if the then prebetid- 
ary did not within a week after grant a new leaſe 
for three lives, the ſurrender ſhould be void; whereby, 
(as was contended for the plaintiff)” the old term was 


not 


their immediate landlords, the firſt le 
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not abfolutely gone, but the leſſee reſerved 2 power of 
ſetting it up again. But the court, after two arguments, 
gave judgment for the defendants : this being within the 
intent of the ſtatute, which was, that there ſhould not 
be two long leaſes ſtanding out againſt the ſucceſſor, 
Here the new leaſe was made within the week, and from 


' thence it became an abſolute ſurrender both in deed and 
in law. And the whole was out of the leſſee, without 
further act to be done by him. In the proviſo in the act, 


there is the word ended as well as furrendred; and can any 
body ſay the firſt leaſe is not at an end? This was no 
more than a reaſonable caution in the firſt leſſee, to keep 
ſome hold of his eld eſtate, till a new title was made to 
him. Strange 1201. | 


Ol ſurrenders in general, the ſtatute of the 29 C. 2. 


c. 3. enacteth, that no leaſes eſtates or intereſts, either of 
freehold or terms of years, or any uncertain intereſt not 
being copyhold or cuſtomary intereſt: of in to or out of 
any meſſuages manors lands tenements or hereditaments, 
ſhall be aſſigned, granted or ſurrendred, unleſs it be by 
deed or note in writing, ſigned by the party ſo ing 
granting or ſurrendring the ſame, or their agents | 
unto lawfully authorized by writing, or by act and opera- 
tion of law. /. 3. 
Note, a ſurrender by deed, is a ſurrender in expreſs 
words, into the hands of him who hath, the immediate 
remainder : a ſurrender in /aw, or by operation of law, is by 
taking a new leaſe of the ſame eſtate; for this is an ac- 
knowledgment, that the leſſor hath, power to make ſuch 
new. leaſe: Which power he could not have, but by ſur- 
render of the former leaſe in being. Gi 733. 
Further, with reſpect to ſurrunders, it is enacted by 
e 4G. 2. c. 28. that whereas many perſons hold con- 
able eſtates hy leaſes for lives or years, and leaſe out 
the ſame in parcels to ſeveral under tenants; and whereas 
many of thoſe. leaſes cannot by law be renewed without 
a: ſurrender of all the under leaſes derived out of the. 
ſame, ſo that it is in the power of any ſuch under tenants 
to prevent or delay the renewing of the principal leaſe, 
by refuſing to ſurrender their under leaſes, notwithſtanding 
they have covenanted ſo to do, to the — —— of 
: therefore for 
preventing ſuch inconveniencies, and for making the re- 
newal of leaſes more eaſy for the future, in caſe any leaſe 
ſhall be duly ſurrendred in order to be renewed, and a 
new leaſe made and executed by the chief landlord. or 
«1.5 landlords, 
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landlords, the ſame new leaſe ſhall, without a ſurrender 
of all or any the under leaſes, be as good and valid, to all 
intents and purpoſes, as if all the under leaſes derived 
thereout had been likewiſe ſurrendred at or before the 
taking of ſuch new leaſe. /. 6. 

And by the 29 G. 2. c. 31. Whereas divers lands tene- 
ments and hereditaments, have been and may be granted 
by leaſe for the life of one or more perſon or perſons, or 
otherwiſe ; and whereas, in order to obtain a renewal of 
ſuch leaſes, it is in many caſes neceſſary to ſurrender up 
the eſtates thereby granted ; which ſurrenders cannot be 
effectually made by perſons under the age of twenty one 
years, nor lunaticks, nor by femes covert, without levy- 
ing a fine; it is enacted, that in all caſes, where any 
perſon ſo under age, lunatick, or feme covert ſhall become 
intereſted in or intitled to any leaſe or leaſes made or 
granted by any perſon or 2 bodies politick, cor- 

rate, or collegiate, aggregate or ſole, for the life or 

ives of one or more perſon or perſons, or for any term of 
years, either abſolute, or determinable upon the death of 
ane or more perſon or perſons, or otherwiſe, it ſhall be 
lawful for ſuch perſon ſo under age or for his guardian 
or other perſon on his behalf, and for ſuch — 
or his guardian or committee of his eſtate or other perſon 
on his behalf, and for ſuch feme covert or any perſon on 
her behalf, to apply to the court of chancery or exche- 
quer, or to the courts of equity of the counties palatine 
of Cheſter, Lancaſter, and Durham, or the courts of 
ſeſſion in Wales, reſpectively, by petition or motion 

in a ſummary way: and by the order and direction of 
ſuch court, upon hearing all parties concerned, ſuch per- 
ſon ſo under age, lunatick, or perſons ' appointed by ſuch 
court, and alſo ſuch feme covert, by deed or deeds only, 
without levying any fine, ſhall be enabled to ſurrender 
ſuch leaſes, and to take new ones, as ſuch court ſhall di- 
rect. And all ſums of money and other conſider- 


ation, paid or advanced by any ſuch guardian, truſtee, 


committee, or other perſon, for a ſine on account of the 


renewal of ſuch leaſe, and all reaſonable charges incident 
thereunto, ſhall be paid out of the eſtate or effcas of ſuch 
infant or lunatick, or be a charge upon the leaſchold 
premiſſes, together with intereſt for the ſame, as ſuch 
court ſhall direct; and as for leaſes to be made upon ſur- 
renders by femes covert, unleſs the fine or conſideration 
of ſuch leaſe and the reaſonable charges ſhall be otherwiſe 
paid or ſecured, the ſame, together with intereſt, ſhall be 


a charge 


Haag nts Pw 


P 
fe 
0 
A 
t 
f 
A 
L 


Leaſes. 


a charge upon the leaſehold premiſles, for the uſe of ſuch 
perſon who ſhall ad vance the ſame. | 
Within one year next after the making of the ſaid new leaſe] 
This, as to ſole corporations inferior to biſhops, is ex- 
tended by the 18 Kl. (hereafter following) to three years; 


and as to biſhops themſelves, it holds only where they 


make a new leaſe without confirmation ; for if it be con- 
firmed by the dean and chapter, the years to come, in the 
old leaſe, are not material. Gib/. 733. 


Nor ſhall extend to any grant to be made of any reverſim] 
That is, ſuch grants as are made to commence at a day 
to come, _ 733. | 

Nor to any leaſe of any manors lands tenements or heredita- 
ments, which have not moſt commonly been letten to farm or oc- 
cupied by the farmers thereof by the ſpace of twenty years next 
before ſuch leaſe made] So that if it be letten for eleven 
years (lord Coke faith) at one or ſeveral times within 
theſe twenty years, it is ſufficient, 1 If. 44. 


Letten to farm] A grant by copy of court roll in fee 
for life or years, is a ſufficient letting to farm within this 
ſtatute, for he is but tenant at will according to the cuſ- 
tom, and ſo it is of a leaſe at will by the common law, 
but thofe lettings to farm muſt be made by ſome ſeiſed 
of an eſtate of inheritance, and not by a guardian in 
chivalry, tenant by the curteſy, tenant in dower, or the 
like, 1 ft. 44. 


Nor to any leaſe to be made without impeachment of waſte} 
Therefore if a leaſe be made for life, the remainder to 


* another for life, remainder to a third for life ; this is not 


warranted by the ſtatute, becauſe the remainders make the 
preſent tenants diſpuniſhable of waſte : but if a leaſe be 
made to one during three lives, this is good ; for the oc- 
22 if any happen, ſhall be puniſhed for waſte. 1 

n/t. 44. 

441 altho* this condition of a good leaſe is not ex- 
preſſed in the ſtatutes of the 1 El. and 13 El. here next 
following, for reſtraining of unreaſonable leaſes (the firſt 
of biſhops, and the ſecond of the inferior clergy); yet 
are both biſhops and clergy reftrained by the equity of 
the ſaid ſtatutes from making leaſes diſpuniſhable of waſte :- 
for the ſtatutes were made againſt unreaſonable leaſes z 
and it is unreaſonable, that a leſſee ſhall at his pleafure do 
waſte and ſpoil. 6 Co. 37. Gif. 733. _ 

or 
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Not to any Teaſe do bt made above the number 0 

years or three lives at the mit from the day 0 Fs ure 

There muſt not be a double leaſe in being 2 

one time; as if a leaſe for years be made accordin 

the ftatute, he in the reverſion cannot expulſe the 

and make a leaſe for life or lives according to the — ; 

nor e converſo : for the words of the ſtatute be, to make 


a leaſe for twenty one years or three lives, ſo as one or 
the other may be made, and not both. 1 If. 44. 


N. 2 lives] That is, for three lives, to be all wear- 
ther; and not to one for life, the remainder to a 

— for life, the remainder to a third for life; which 
would be a void leaſe; as it would be, if a leaſe were 
let for ninety nine years determinable upon three lives. 
But a leaſe to one for the lives of three others, or 
_—_ for their three lives, is good. Gibſ. 733. Wat. 


4 the mot] -It muſt not exceed three lives or one and 


years from the making of it; but (according to 
= Coke) it may be for a leſſer term or fewer lives, 1 


Sg in the caſe of Smartle and Penhallow, H. I3 77 
where the point was, whether a copyhold for one Aike, 
where the cuſtom enabled to grant for three was good, 
and it was held to be good; Holt chief juſtice added, 
This is not like the caſe of a biſhop s leaſe, which cannot 
be good for any part, becauſe the ſtatute ties it up to an 
expreſs form: otherwiſe perhaps, had it been, that bi- 
hops ſhould make leaſes for any number of years, not 
exceeding ſuch a number. 1 Salk, 188. Gibſ. 733. 


Frem the day ng? the making thereof] The ſtatutes of the 
1 El. and 13 E 

of the making ; and the diſtinction ſeems to be this: where 
the habendum is for twenty one years from the making, 


the day of delivery (which is the making) ſhall be in- 


cluded ; but where it is from the day of the making, or 


from the day of the date, that day ſhall not be included 


as part of the term, but the twenty one years ſhall begin 
on the day following. Gib. 733. 


And that upon every ſuch leaſe there be reſerved yearly] If 


the accuſtomable rent had been payable: at four days or 
fealts of the year; yet if it be reſerved yearly payable at 


one feaſt, it is ſufficient : for the words of the ſtatute be, 


reſerved yoarh. 1 Inſt. 44. 
bY 


are from the nerd] and not from the day 
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$9 much yearly farm or rent, er more, as hath been mo 


accuftomably paid for the ſame] Where not only a year 
rent was 2 — but things not annual, as he- 
riots, or any fine or other profit at or upon the death of 
the farmer j yet if the yearly rent be reſerved upon a leaſe 
made by force of this ſtatute, it ſuficeth by the expreſs 
words of the act. 1 I. 44. N 
But if a couple of capons, or the like, have been ex- 
preſsly reſerved in kind or in money, over and above the 
rent; a ſubſequent leaſe not reſerving theſe ſhall be void : 
And fo it ſhall be, where all the great trees have been 
uſually accepted, and then are omitted ; becauſe by this 


means every ſucceſſor cannot have the benefit of boughs 


and fruits yearly renewing. Gib. 734. 


Or more] Therefore if more than the accuſtomable 
rent be reſerved, it is good, by the expreſs letter of the 
act. 1 Il. 44. 


As hath been, moſt accuſtomably paid for the ſame) If 
twenty acres of land have been accuſtomably letten, and 
a leaſe is made of thoſe twenty, and of one acre which 
was not accuſtomably letten, reſerving the accuſtomable 
yearly rent, and ſo much more as exceeds the value of the 
other acre : this leaſe is not warranted by the act, for 
that the accuſtomable rent is not reſerved, ſeeing part was 
not accuſtomably letien, and the rent iſſued out of the 
whole, 1 fl. 44. 

But if tenant in tail let part of the land accuſtom- 
ably letten, and reſerve a rent pro rata, or more, this 
is good: for that is in ſubſtance the accuſtomable rent. 
1 Inf. 44. | 

o if two coparceners be tenants in tail of twen 
acres, every one-of equal value, and accuſtomably letten, 
and they make partion, ſo as each have ten acres; they 
may make leaſes of their ſeveral parts each of them, re- 


ſerving the half of the accuſtomed rent. 1 fl. 44. 


Provided, that nothing herein ſhall extend to give any li- 
berty or power to any parſon or vicar] Therefore if either 
of them make a leate for twenty one years or three lives, 
of lands accuſtomably letten, reſerving the accuſtomed 
rent, it muſt alſo be confirmed by the patron and ordi- 
nary; becauſe it is excepted: out of this act, and not re- 
ſtrained by the ſtatutes of the 1 EI. or the 13 El. 
1 Inſt. 44. — 01 
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any archbiſhop or biſhop, of any honours caſtles manors lands te- 
' nements or other hereditaments, being parcel of the poſſeſſions of 
his archbiſhoprick or biſhaprick, or united appertaining or be- 
longing to the ſame ; to any perſon or perſons, bodies politict or 
corporate, other than to the crown, (and by the 1 J. c. 3. 
not to the crown neither ;) whereby any eflate or eſtates 
Jhould or may paſs from the ſame archbiſhop or biſhop, ather 
than for the term of twenty one years or three lives, from = 
time as — — leaſe grant or aſſurance ſhall begin, and where- 
upon the 
payable yearly during the ſaid term of twenty one years or three 
ves, ſhall be utterly void and of none effett to all in- 
tents conſtructions and purpoſes. 1. 7. : 
All gifts, grants, &c.] Neither this act, nor that which 
followeth, of the 13 El. c. 10. which are called the di/- 
abling acts, nor any other act or ſtatute whatſoever, do in 
any ſort alter or change the inabling ſtatute of the 32 H. 
8. Og; but leave it for a pattern in many thi 
for leaſes to be made by others. And no leaſe made ac- 
cording to the limitations of this ſtatute of the 1 El. or 
of the 13 El. here next following, and not warranted by 
the ſtatute of the 32 H. 8. if it be made by a biſhop or 
any ſole corporation, but it muſt be confirmed by the 


dean and chapter, or others that have intereſt ; as hath 
been ſaid in the caſe of the parſon and vicar. 1 [ff. 
442 45+ | | 

Gifts, grants, feoffments, fines, or other conveyance, or eſ- 
fates Neither biſhops by 2 act, nor other eccleſiaſti- 
cal or collegiate corporations by the ſaid act of the 13 
El. are reſtrained from making grants of copyholds in fee, 
in tail, or for lives, or for any number of years, accord- 
ing to the cuſtom of the manor ; nor is confirmation ne- 
— to make ſuch grants good, tho' it be made by a 
ſole corporation, as by biſhop, prebendary, or the like, 
Watf. c. 42. 4 Co. 23, 24. 

Of any honours, caſtles, manors, lands, tenements, or other 
hereditaments] The general deſign of this ſtatute being. 
in favour of the ſucceſſor, to preſerve biſhopricks from 
impoveriſhment ; it hath been extended, in equity and 
intention, to a prohibition of the grants of new offices (tho 
not directly included in any of the foregoing terms), 


For if a biſhop might erect new offices at pleaſure, and 


aſſign 


accuſtomed yearly rent or more ſhall be reſerved and 


Leaſes. 
ſalaries to the officers, and then make grants to 
bind his ſucceſſors, the end of the ſtatute would be mahi- 
feſtly defeated. The ſame thing is to be ſaid of the aug- 
mentation of the fee or ſalary 3 to an ancient of- 
fice; which power of augmentation (for the ſame reaſon). 
is alſo reſtrained ; as, when the keeperſhip of a park was 
granted with the ancient fee, and allo with paſture for 
two horſes in the ſame park, this was void: And it hath 
been ſaid, that if the ancient fee was leſs than 51. and a 
grant is made with a ſee of 5]. intire, the whole grant is 
void, as well for the ancient fee, as the overplus: But if 
the office, and the ancient and new fee, are as ſeveral 
grants, in ſeveral ſentences ; the grant is good for the 
office and ancient fee, and void only for the new. Gib. 


y * ſaith my lord Coke, if the office hath been ancient 
and neceſſary, the grant thereof, with the ancient fee, is 
not any diminution of the revenue, nor impoveriſhing of 
the ſucceſſor ; and therefore, for neceſſity, ſuch grants are 
by conſtruction exempted out of the general reſtraint of 
this act. And as to granting it forthe life of the grantee, 
he adds, If biſhops ſhould not have power to grant ſuch 
offices of ſervice and neceſſity for the life of the grantees, 
but that their eſtates ſhould depend upon uncertainties, as 
upon the, death or tranſlation of the biſhop ; then able 
perſons would not ſerve them in ſuch offices, or at leaſt 
would not diſcharge their office with any alacrity, if they 
have not ſuch certain eſtates for their lives, as their 
predeceſſors had in the ſame offices. 1 i. 44. 10 
Co. 61. 8 

However, this equity of granting for life amounts to 
no more than for one live; and therefore where a biſhop 


gone an office for two or more lives, it muſt be upon the 


oot of cuſtom, that is, becauſe ſuch patent hath uſually 
been for two or more lives, and had been fo granted be- 
fore the preſent act was made. For this is the great rule; 
and in this, there is no difference between biſhopricks of 


the old and of the new foundation; ſince the new as 


well as old are capable of coming under this rule. 


. 
he ſame is the law, and the reaſon of it, concerning 
rants of offices in reverſion (that is, to have and enjoy 
ſuch office, after the death of the preſent grantee for life;) 
for there can be no pretence, that ſuch ſecond grant is 
neceſſary, or for the advantage of the biſhoprick; and 
therefore nothing can make it legal but cuſtom, and par- 
Vo. II. - + ticularly 


— 
- —_— _ 


- - _—— - 
— — __— —— 

* 2 a * | a 

Fe * ww WRC — — — — n 


— —— the of w— 


——_ 4 Yo 


*: "= 
- * 
e 


N 1 
1 
xz 
Al 
2 
718 
| 4 
1 
g 


— . SH 2 wg 


O30, bl SO Ya 7 4, Ewe 


* > Lg 
3 
. 


— 4 


— — — — x 


— 
r 


Wy: 


— ESE To op 


338 


Leaſes. 


_ ticularly, inſtances, or an inſtance, of ſuch grant, before 


the making of the ſtatute. = 735. 
But to the end that unqueſtionable grants of ancient 
eſtabliſhed offices, may be againſt the ſucceſſor of a 
biſhop ; they muſt in the firſt place be grants of one of- 
fice ſingly; for two offices, which have been uſually 
ted apart, cannot be granted by one patent, tho' to 
the ſame perſon: And in the next place, they muſt be 
confirmed by the dean and chapter (tho — be but for 
one life), becauſe they are grants at common law and not 
warranted by this ſtatute; and muſt therefore paſs as 
they uſually did at common law before this ſtatute. Gib/. 
bY 
if like manner, the grants of new offices (if of ne- 
ceſſary uſe to the biſhop), and of new fees annexed to 
ſuch offices, ſhall be good, and bind the ſucceſſor; as 
was declared in the caſe of the biſhop of Ely, who granted 
the keeping of his houſe and garden, with 31 a year, 
to one for life; and it was adjudged to be good againſt 
the ſucceſſor, becauſe the office was neceflary, and the 
fee thought reaſonable by the court. But on the other 
hand, where the foundation of the grant to a civilian for 
life, was, for counſel given and to be given, and an an- 
nual penſion was annexed to the office ; judgment was 
given againſt the grant, as not binding the ſucceſſor, tho” 
it was alledged to be the ancient fee ; becauſe this was a 
voluntary thing, to make an election of one man to be of 
his counſel, and not an office; and peradventure the 
next biſhop would not make ſuch election. Gi. 735. 

But notwithſtanding all that hath been ſaid concerning 
the neceſſity of the office, it hath been determined upon ſo- 
lemn hearing, that the neceſſity of the office is not at all 
material, Thus in the caſe of Sir Fohn Trelawney and 
the biſhop of Winchefter, H. 30 G. 2. Lord Mansfield 
chief juſtice delivered the reſolution of the court: — The 
plaintiff brings his action of debt, to recover 5001, being 
for five years arrears of a falary of 100l a year, for exe- 
cuting the offices of great and chief ſteward of the bi- 
ſhop, and of conductor terentium of the biſhop”, and as a 
fee annexed to thoſe two offices, 

This comes before the court upon a ſpecial verdict, the 
material facts of which are, that theſe offices are ancient 
offices, and exiſted before the ſtatute of the r Ex. and 
that they have been 'granted in the uſual manner, and 
with the ancient fee; that biſhop Trelawney by inden- 
ture granted this office to the plaintiff his eldeſt ſon for 

I 1 life; 


„ A -w 
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life; that the dean and chapter confirmed this grant; 
that every biſhop ſince hath paid to the plaintiff this fee 
of 1001 a year, and that the defendant paid it for eleven 

s after he came to the biſhoprick ; and that this ac- 
tion is brought for five years accrued fince : But the jury 


further find, that theſe ſeveral offices, at the time of ma- 


king the ſaid ſtatute were, and ever ſince have been, and 
ſtill are, offices merely nominal; and that no duty, ſer- 


vice, work or labour, attendance or buſineſs, ever was or 


is done in reſpect of theſe offices, as the defendant hath in 
his plea alledged, 

This is the only doubt which the jury have; and upon 
this fat the whole queſtion depends. 

This caſe hath been argued ſeveral times ; and we are 
all of the opinion which I ſhall now give. 

At common law the biſhop, with the confirmation of 
the dean and chapter, might exerciſe every act of owner- 
ſhip over the revenue of the ſee, and might bind his ſuc- 
ceſſors in the ſame manner as every tenant in fee might 
bind his heirs, The ſtatute was made in reſtraint of this 
power. But patents or grants of offices, with the fees or 
the privileges annexed to them, are not mentioned there- 
in; nor are there any general words adapted to the caſe of 
offices, And yet there were not any biſhopricks in the 
kingdom at that time, but what had ſome ancient offices 
annexed to them, granted by the biſhop. Had the le- 
giſlature meant to reſtrain the granting of theſe offices, 
there muſt have been a ſpecial proviſion in the ſtatute z 
and as the general reſtraint is not extended to offices, there 
was no reaſon to make the exception. Their continuing 
ancient offices was no injury or dilapidation to the bi- 
ſhoprick. They brought no new charge upon the ſuc- 
ceſſor; and he accepted the biſhoprick charged with theſe 
offices as his predeceſſor had done, and the office and bi- 
ſhop continued ſubject to the ſame ancient fee. 

The act hath no retroſpect. It was made on the 23d 
of January in the 1 Eliz. The biſhop of Ely's caſe, H. 

(Ley's Rep. 78.) proves that the ſtatute doth 
not extend. to the grant of an office ; when an annuity 
was recovered againſt the ſucceſſor, upon the grant of the 
keeping of the biſhop's houſe in Holborn, with the fee 
of 31: which grant was made after the beginning of the 
be to which the act hath reference, to wit, on 
the 20th of April in the firſt of Eliz, This was a grant 
of a new office with a new fee, made the very year the 
act took place; and yet was held to be good, as not be- 
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ing reſtrained by the ſtatute. It was extraordinary, if it 
was thought that the office of taking care of a houſe was 
neceſlary ; it was alſo extraordinary, to hold the fee of 
31 a year a reaſonable fee, which conſidering the value 
of money at that time would amount to 3ol a Fes now; 
and as extraordinary, as it was the grant of an office 
which never ſubſiſted before: But the true ground was, 
the court did not think the grant of ſuch offices within 
the ſtatute. 

T. 30 Eliz. Bolton's caſe, (cited Ley 75. 10 Co, 60.) 
When the biſhop of Cheſter, after the faid ſtatute, grant- 
ed to Bolton an annuity of five marks for counſel given 
and to be given, which was confirmed by the dean and 
chapter, the biſhop died, and Bolton brought a writ of 
annuity againſt the ſucceſſor ; the plaintiff had no judg- 
ment ; but the reafon of that caſe was not that the office 


was within the ſtatute, but that it was no office at all, but 
a voluntary thing to make election of one man to be his 


counſel, and that the grant of the ſalary was an alienation 
of the revenue of the biſhoprick. 

In the caſe of the archbiſhop of Canterbury, 43 Eliz. 
(cited in Ley 75.) The true diſtinction is taken: The 
archbiſhop granted the office of ſurveyor with the ancient 
fee, to a parker; and further he granted to him paſture 
for two horſes in a park: and the whole grant was ad- 
judged void. This judgment was grounded upon the new 
addition made to the ancient fee. 

The ſtatute of the 1 Fa. c. 3. extends this ſame reſtraint 
to the king, which by the 1 Elix. was laid upon the ſub- 
ject. Yet the legiſlature did not interpoſe then in this 
caſe of granting ancient offices; and therefore we may 
preſume they were ſatisfied that the biſhop ſhould continue 
to have this power. | 

10 Co. 58. The biſhop of Saliſbury's caſe came next in 
point of time. 

From the 10 Eliz. to this day, no grant of a new office 
by a biſhop with a new fee has been held good. Such a 
grant is within the 1 EIiz. by conſtruction ; for it is a 
colourable alienation. But a grant of an ancient office 
with an ancient fee is not within that ſtatute, but remains 
at common law. And if ſuch a grant is not within the 
ſtatute, but ſtands as at common law ; the utility or ne- 
ceſſity of the office cannot be material. And there is no 
caſe ſince the 10 Elia. that has turned upon theſe : the 
only queſtions have been, whether the grants were within 


the ſtatute. 
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In the faid caſe of the biſhop of Saliſbury, it is not al- 
ledged in the pleadings, that the office was neceſſary. Ihe 
fifth reſolution in this cafe (10 Co. 62.) is very material: 
Reſolved, that the grant of an ancient office to one with 
an ancient fee, by a biſhop, ſhall not bind his ſucceſlor, 
unleſs confirmed by the dean and chapter ; for ſuch grants 
are not reſtrained by the ſtatute of the 1 Elix. and there- 
fore remain as at the common law, and by conſequence 


| > to be confirmed by the dean and chapter. 


f ſuch grants remain as at the common law, the ne- 


ceſſity of the office cannot be material. 


In the caſe of the biſhop of Chichefter and Freedland, 
1 Car. (Cro. Car. 47.) There were no allegations in the 
pleadings, whether the offices were neceſſary or not. 

In the caſe of Young and Fowler, 14 Car. (Cro. Car. 
557.) Upon a ſpecial verdict, the jury do not find that 
the office (of regiſter) was a neceſſary office : The queſtion 
turned upon the grant in reverſion. | 

Thus ſtood the conſtruction, upon the reaſon, the 
words, and the practice of making theſe grants, until the 


14 Car. 


But beſides the real ground upon which the caſe in 
10 Co. bo. was determined; the counſel ex abundanti la- 
boured to prove that the office was neceſſary ; but the ar- 
guments are ſo confuſed and inconſiſtent, that it is diffi- 
cult to underſtand them. 

In real truth, few of theſe offices (except judicial ones) 
are uſeful or neceſſary in any reſpect. None of them 
can be granted in reverſion, unleſs they exiſted before 
the 1 Eliz. and then they remain as at common law; 
and however unneceſſary they were, will bind the ſuc- 
ceſſor. | 

The caſe of Ridley and Pownal, 27 Car. 2. (2 Lev. 
136.) is the firſt caſe wherein it appeared to the court 
judicially, that the office was neceſſary. But my lord 
Hale, who underſtood what he read, and clearly diſtin- 
guiſhed, made no diſtinction upon the neceſſity of the 


office. 


In the caſe of Jenes and Beau; 4 Mod. 16. The iſſue 
out of chancery was, whether the office had been granted 


to two, before the ſtatute of the 1 Eliza. but there is not 


a word whether neceſſary or not. 

The preſent office is found never to have been more 
uſeful than at preſent ; and yet the predeceſſors of the 
biſhop hzve thought the grants of it valid, and have __ 
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ed it to ſome of the-greateſt men in the kingdom, * who 
accepted it as valid; and the ſucceeding biſhops acquieſced, 
until the preſent biſhop conceived a doubt thereupon. 

Upon the whole, we are unanimouſly of opinion; Firſt, 
this being an ancient office, which exiſted before the ſta- 
tute, that it is not within it. And ſecondly, that the 
utility or neceſſity of the office are not material ; And 
this opinion we think agreeable to eyery judicial determi- 
nation ſince the making of the ſaid ſtatute, 


Whereupon the old accuſtomed yearly rent or more ſhall be re- 
ſerved] It was held by Hale chief juſtice, that the ac- 
cuſtomed rent mentioned in this ſtatute and in the fol. 
lowing ſtatute of the 13 El. ought to be underſtood of the 
rent reſerved upon the laſt leaſe, and not upon the firſt ; 
for that rent having been altered ſince, cannot be called 
the accuſtomed rent, (7:b/. 7 36. 


Rent] For this reaſon, a grant of the next avoidance of 
a benefice, is void againſt the ſucceſlor : becauſe it is one 
of thoſe things which are incorporeal, and lie in grant 
only, and ſuch an intereſt, out of which a rent cannot 
be reſerved, Gub/. 736. 


Shall be utterly void] Foraſmuch as this and the ſaid ſta- 
tute of the 13 El. make all ſuch leaſes other than for the 
term of twenty one years or three lives to be utterly yoid ; 
therefore, generally ſpeaking, at this day, no eccleſiaſti. 
cal or collegiate perſon, or corporation, can aliene any of 
their manors lands or tenements, by any ways or means 
whatſoever ; for tho? before theſe ſtatutes they might have 
aliened, yet by the ſaid ſtatutes they are now reftrained, 
Witf. c. 42 

owever by the 14 El. c. 11. (hereafter following) all 
but biſhops, that js, all thoſe who are reſtrained by the 
13 El. c. 10. have ſome liberty given them as to aliena- 
ting of houſes mentioned in the faid ſtatute of the 14 El. 
But this ſeems to be reſtrained to ſuch houſes only, as 
the ſaid ſtatute may be let for forty years, namely, to 
houſes in cities boroughs or market towns, Hatſ. c. 42, 


— 


Sir John's grant was, to hold in an ample manner, as Richard 
earl of Portland, Thomas Cary, George duke of Buckingham, 
Charles earl of Nottingham, Thomas duke of Norfolk, Puilig 
earl of Pembroke and Montgomery, James duke of Ormond, or 


Heory earl of Clarendon had holden, Barre, 27 5. B 
| | | ut 
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But by the 1 G. fe. 2. c. 10. in caſe of lands or other 
eſtates purchaſed for the augmentation of ſmall livings by 
the governors of queen Anne's bounty, exchanges may be 
thereof made by the concurrence of the governors, in- 
cumbent, patron and ordinary; for any other eſtate in 
lands or tithes, of equal or greater value. .. 13. 

And it is ſaid, that if a pariſh be upon the deſign of 
incloſing, and a _ hath tithes in kind, and common 

elds, a decree may be had in chancery, 
that he ſhall take a quantity of ground in lieu thereof. 
Waif. c. 42. 
owever, an act of parliament will do this; and this 
is the uſual way; namely, in the ſpecial acts for the 
dividing and incloſing of heaths, waſtes, commons, com- 
mon fields, and the Tike, to inſert a clauſe for a recom- 
pence to be given to the incumbent for his right of 
common, or tithes, or otherwiſe as the caſe ſhall be. 


Shall be atterly void and of none et] Vet they are 
againſt the leſſor, if it be a fole corporation; or ſo long 
as the dean or other head of the corporation remaineth, 
if it be a corporation aggregate of many : for the ſtatute 
was made in benefit of the ſucceſſor. 1 Inft. 45. 


To all intents conſtructiont and purpoſes] Nevertheleſs, the 


acceptance of rent by the ſucceſſor, may affirm a leaſe 
{otherwiſe vardable) for his own time. Gibſe 745. 

It is indeed regularly true, that where the ſucceſſor 
accepts a rent after the death of the predeceflor upon a 
doid leaſe made by the predeceſſor, that ſuch acceptance 
will not affirm the leaſe; but this rule muſt be underſtood 
of ſuch a leaſe as is void ipſo facto, without entry or any 
other ceremony ; and therefore if a parſon vicar or prebend 
make a leaſe not warrantable by the ſtatutes, for twenty 
one years, rendring of rent, and dies, here no accep- 
tance of rent by the ſucceſſor will affirm this leaſe, be- 
cauſe the ſame was void without entry or other ceremo- 
ny : But if a parſon vicar or prebend make a leaſe not 
warrantable within the before mentioned ſtatutes, for life 
or lives, reſerving rent, and dies, and the ſucceſſor before 
entry . accept the rent ; this leaſe thall bind him for the 
time, for this being an eftate of freehold could not be 
void before entry. Degge p. 1. c. 10. 

But if a biſhop, which hath the inheritance in fee ſim- 
le in him, make a leaſe for lives or years not warranted 
y the ſaid ſtatutes, not being abſolutely void by his death, 

but only voidable by the entry of the ſucceſlor ; if the 


Z 4 ſucceſſor 
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ſucceſſor accept the rent before entry, be it for lives or 
years, he affirms the leaſe for his liſe. . 

But whereſeover the acceptance of rent binds, whether 
a ſole or aggregate corporation, it muſt, in order to ſuch 
binding, appear to be their own act; and therefore in 
ſuch caſe, if the bailiff of a biſhop accepts the rent, with- 
out order, this binds not the biſhop. But if he acquaints 
the biſhop that ſeveral rents are in arrear, and has an order 


from him to receive them, and receives (among others) 


Leaſes of ot her 


corporations, 


ſole and ag- 
pregate, by the 
diſabling ſtatute 
of the 13 El, 
and other ſta» 
tutcs. 


the rent of a voidable leaſe, and pays all the rents to the 
biſhop, without giving him notice of the ſaid voidable 
Teaſe, this hath been judged ſuch an acceptance as affirms 
a leaſe ; becauſe the biſhop of himſelf ought to take no- 
tice, what leaſes were made by his predeceſſor. Grib/. 
145» | | a | 
In like manner, with regard to a corporation aggregate; 
where the maſter of a nn accepted rent, having no 
expreſs authority from the corporation to accept it ; it was 
adjudged, that this did not affirm a voidable leaſe, during 
the continuance of ſuch maſter; becauſe the act of the 
head ingly, cannot deveſt the members of their right. 
Gi. 746. 
ut no acceptance of rent by the ſucceſſor availeth (as 
hath been ſaid) where the leaſe is abſolutely and ab initio 
void. Gib. 746. s 
And in what caſes a voidable leaſe may be affirmed by 
the acceptance of rent; in the ſame it may be affirmed by 
diſtraining, or bringing an aſſiſe for rent, after the death 
of the predeceſſor; and alſo by bringing an action of 
waſte againſt the leſſee. Y 6. | 
4. By the 13 El. c. 10. A ha es gifts grants feoffments 
conveyances or eftates, to be made had done or ſuffered, by any 
maſter and fellows of any college, dean and chapter of any 
cathedral or collegiate church, maſter or guardian of any b 
pital, parſon, vicar, or any other having any ſpiritual or ec- 
clefiaftical living, of any houſes lands tithes tenements or other 
hereditaments, being any parcel of the poſſeſſions of any ſuch 
college, cathedral church, chapel, hoſpital, parſonage, vica- 
rage, or other ſpiritual prometion, or any ways appertaining 
or belonging to the ſame : to any perſon or perſons, bodies 


* politick and corporate, (other than for the term of. one and 


twenty years, or three lives, from the time as any ſuch leaſe or 
grant ſhall be made or granted, whereupon the accuſtomed yearly 
rent or more full be reſerved and payable yearly during the 


ſaid term ;) ſhall be utterly veid and :f none effec? to all intents 


cenftruticns aud provpeſes, ſ. 3. 
Provided, 


by the common law all a 
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Provided, that this all not be conſirued to make good any 
leaſe or other grant to be made by any ſuch college or collegiate 
church within either of the univerſities of Oxford or Cambridge, 
or elſewhere within the realm of England, for more years 
than are limited by the private flatutes of the ſame college, 
ſ. 4 
And by the 18 El, c. 11. it is enaQted as follows: 
Whereas ſince the making of the ſaid flatute of the 13 El. c. 
10. divers of the ſaid ecclefiaſtical and ſpiritual perſons and 
others having ſpiritual or eccleſiaſtical livings, have made leaſes 


for twenty one years or three lives long before the expiration 0 
the former years, contrary to the true meaning and intent of t 


i ayer it it enacted, that all leaſes to be made by any 
of the ſaid eccleſraſtical ſpiritual or collegiate perſons or others, 
of any their ſaid eccleſiaſtical ſpiritual or collegiate lands te- 
nements or hereditaments, whereof any former leaſe for years 
is in being, not to be expired ſurrendred or ended within three 
years next after the making of any ſuch new leaſe, ſhall be void 
fruftrate and of none effect. ſ. 2. 
The ſaid att of the 13 El. not to extend to any leaſe to be 
made of the manor of Fifield in the county of Berks, by St 
ohn's college in Oxford, to the heirs male of Sir Thomas 
hite founder of the ſaid college. ſ. 5, 6. 


All leaſes gifts, grants, &c.] Corporations aggregate 
* always let long leaſes without any confirmation; 
and ſo might ſole corporations, with confirmation, until 
this act was made; none but biſhops being reſtrained by 


the 1 El. c. 19. But by this ſtatute, all other corpora- 


tions, ſole and aggregate, are put under the ſame re- 
ſtraints that biſhops were; and the two acts being of the 
ſame tenor and form, what hath been obſerved upon the 
former act will help towards the right underſtanding of 
ſeyeral claulcs in this act alſo. 


By any maſler and 8 of any college, dean and chapter 
of any cathedral or collegiate church] That is to ſay, by the 
major part of ſuch body corporate : In regard whereunto, 
it is thus enacted by the 33 H. 8. c. 27. viz. Albeit that 

Fonts elections grants and leaſes, 
had made and granted, by the dean warden provoſt maſter 
preſident or other governor of any cathedral-church hoſ- 
pital college or other corporation, with the aſſent of the 
major part of their chapter fellows or brethren of ſuch 
corporation, be as effectual as if the reſidue of the whole 
number had aſſented; yet nevertheleſs divers founders of 


| ſuch corporations have amongſt other their local ſtatutes 


eſtabliſhed, 
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eſtabliſhed, that if any one of ſuch corporation ſhould deny 
any ſuch grant, that then no ſuch leaſe election or grant 
ſhould be made, and for performance of the ſame every per- 
ſon having power of aſſent hath been wont to be ſworn; 
for remedy thereof, it is enacted, that all and every pecu- 
liar act order rule and ſtatute made by any ſuch founder, 
whereby the grant leaſe gift or election of the governor or 
ruler, with the aſſent of the more part of ſuch corporation, 
ſhould. be in any wiſe hindred by any one or more being 
the leſſer number (contrary to the courſe of the common 
law), ſhall be void; and none ſhall be compelled to take 
an oath for the obſerving of any ſuch order rule or ſtatute, 
on pain of every perſon giving ſuch oath to forfeit 51. 
half to the king, and half to him that ſhall ſue in any of 
the king's courts of record. 

But ſuch major part are to attend in perſon, and to be 
preſent together at the executing of ſuch act : Thus in the 
caſe of the dean and chapter of Fernes in {reland, which 
was, concerning the confirmation of a leaſe made by the 
biſhop ; it was adjudged, that the confirmation was ill, 
becauſe the dean was not only not preſent, but acted by 
a proctor who was a ranger to the chapter, and not of 
the body. Agreeable to which are the rules of the civil 
law, that he hall make no deputation in ſuch a caſe but 
to one of the chapter only. 

And in the ſame caſe it was faid further, upon the 
authority of the year books, that neither would this, nor 
any other act that had charged the revenues of the church, 
have been „tho' the dean had done it by one of the 
chapter as his commiſſary ; for (as is there alledged) tho 
the dean may have his preſident or commiſſary to execute 
his ſpiritual juriſdiction, yet ſuch commiſſary cannot 
charge the rolleſſions of the church. And therefore be- 
ſides the authority of the preſident, ſub-dean, or the like, 
for the exerciſe of the decanal office; a diſtin proxy to 
one or more members of the chapter, who may re- 
preſent him in the paſſing of grants, confirmations, and 
other chapter acts, is neceſſary to make them good and 
valid in law. 

And their aſſent muſt be given by each member ſingly ; 
and not in a confuſed, and uncertain manner ; and this 
muſt be, when they are capitularly aſſembled in one cer- 
tain place; and not a conſent given by the members, in 
ſeveral places, and at ſeveral times: Which was the caſe 
of the laſt cited act of the dean and chapter of Fernes. 
The chapter conſiſted of ten perſons, and only three were 

preſent 


Leaſes. 


preſent (together with the dean's proctor), when the chap- 
ter ſeal was fixed to the confirmation ; afterwards three 
others of tae prebendaries ſubſcribed it : And this was ad- 
judged ill, as being the act of particular perſons only, and 
not of the corporation, by reaſon they were not aſſembled 
in one place, and in a capitular manner, that is, the act 
was not done /imul et ſemel, at the ſame time and place, as 
the law requires. 

But it was there agreed and acknowledged, that in caſe 
the dean and chapter be capitularly aſſembled in any place, 
their acts ſhall be good, tho' ſuch aſſembly is not held in 
the chapter houſe ; and the act of the dean and major part 
of the chapter, ſo aſſembled, is properly the act of the 
corporation, altho” the reſt do not agree, or be abſent 
thro' their own default. Gi. 744. Dav. 42. 


Maſter and fellows of any college) This includes all col- 
leges, by what name ſoever incorporated, and of what 
nature ſoever the foundations be, eccleſiaſtical, temporal, 
or mixed ; the ſtatute being conſtrued moſt largely and 
beneficially, againſt long and unreaſonable leaſes, 11 Co. 
76. 


Dean and chapter of any cathedral or collegiate church] For 


the ſame reaſon, tho' it is ſaid dean and chapter, it ex- 
tendeth to chapters where there are no deans. Gib. 7 36. 


Maſter or guardian of any hoſpital] In like manner, this 
ſhall extend to all manner of hoſpitals, be the hoſpital in- 
corporated by any other name; or be it a ſole corporation, 
or corporation aggregate. 11 Co. 70. 

Or any other having any _ ſpiritual or eccleſiaſtical living] 
That this is a general law, as it concerns all the clergy, 
hath been often declared and adjudged, tho' at firſt much 
doubted, But it was always agreed, notwithſtanding this 
general clauſe, that biſhops were not included ; becauſe 
the ſtatute begins with an order inferior to them. Gib/. 


772. 

Of any houſes] But by the 14 El. c. 11. This ſhall not 
extend to any grant aſſurance or leaſe of any houſes be- 
longing to any perſons or bodies politick or corporate 
aforeſaid, nor to any grounds to ſuch houſes appertaining, 


which houſes be ſituate in any city borough town- corporate 


or market-town or the ſuburbs of any of them ; but that 
all ſuch houſes and grounds may be granted demiſed and 
aſſured, as by the laws of this realm, and the ſeveral ſta- 
tutes of the ſaid colleges cathedral-churches and — 
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within the ſtatute of the 32 H. 8. 


Leaſes. 
they lawfully might have been before the making of the 
ſtatute of the 13 El. or lawfully might be if the ſaid ſtatute 
were not; ſo alway that ſuch houſe be not the capital or 
dwelling houſe uſed for the habitation of the perſons above- 
ſaid, nor have ground to the ſame belonging above the 
quantity of ten acres. Provided, that no leaſe of any ſuch 
houſes ſhall be permitted to be made by force of this act 
in reverſion, nor without reſerving the accuſtomed yearly 
rent at the leaſt, nor without charging the leſſee with the 
reparation, nor for longer term than forty years at the 
moſt; nor any houſes ſhall be permitted to be aliened, 
unleſs that in recompence thereof there ſhall be good law- 
ful and ſufficient aſſurance made in fee: ſimple abſolutely 
to ſuch colleges houſes bodies politick or corporate and 
their ſucceſſors, of lands of as good value, and of as great 
yearly value at the leaſt, as fo ſhall. be aliened; any ſta- 
tute to the contrary notwithſtanding. /. 17, 19. 

But this ſtatute alſo, referring only to ſuch perſons or 
Bodies corporate as were 2 in the ſlatute 'o the 13 El. 
doth not extend unto biſhops, but the 1 El. remaineth 
as it did ; and biſhops have no power to let houſes, other- 
wiſe than according to the ſaid ſtatute of the 1 El. nor 
may they make exchanges, for any recompence or 
conſideration, But althoꝰ the biſhops are not included, 
yet this is a general law, as extending to all the other 
clergy. Gib/. 738. 

And by the expreſs words of the act, no leaſe of an 
ſuch houſes ſhall be made in reverſion ; For which reaſon, 
when the dean and chapter of St Paul's made a leaſe of a 
houſe for forty years, which houſe was then in leaſe for 
ten years to come to a ſtranger ; it was adjudged, without 
argument, not to be a 1 eas; — in reverſion: 
but otherwiſe, if both leaſes had been to the ſame perſon; 
becauſe the acceptance of the ſecond leaſe by the leflec 


would have made the firſt leaſe void. Gib/. 739. Cre. 


El. 564. 


Other than for the term of one and twenty years or three 
lives] Altho' eccleſiaſtical corporations aggregate are not 
et is that ſtatute (as 
hath been faid) a pattern for Jeaſes by them made, in 


many things which are not here ſpecified. And as to 


leaſes made by ſole corporations, according to this ſtatute ; 
they are not good without confirmation, unleſs they be 
alſo made according to the limitations of the ſaid ſtatute 
of the 32 H, 8. Gibſ. 736. Shall 
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Shall be atteriy void and of none effect] If a corporation 
aggregate makes a leaſe not warranted by this ſtatute, ſuch 
teaſe is void againſt themſelves ; but nevertheleſs if a ſole 
corporation maketh ſuch leaſe, it ſhall bind himſelf, tho 
it be void againſt his ſucceſſor. Gib/. 737. 


Divers of the ſaid eccleſiaſtical and fþiritual perſons and 
others] Which — e dae off the 10 rn. 
referring alſo to the ſame perſons or bodies corporate which 
were particularly enumerated in the faid ſtatute of the 13 
El. c. 10. it is plain, that this ſtatute likewiſe extendeth 
not to biſhops, but they ſtill remain, as they ſtood at firſt, 
upon the ſtatute of the 1 El. c. 19. Therefore if a biſhop 
makes a leaſe for twenty one years, and more than three 
of thoſe lorry are unexpired (for the number of years to 
come in ſuch caſe is not material, this ſtatute of the 18 
El. not extending to biſhops), yet this concurrent leaſe is 
good; but then it muſt be confirmed by the dean and 
chapter, becauſe it is not warranted by the ſtatute of the 
32 H. 8. Alſo deans (in their ſole capacity), prebenda- 
ries, heads of colleges, maſters of hoſpitals, and the like, 
may make concurrent leaſes as biſhops may, with confir- 
mation : but they muſt by this ſtatute be within three 
years of the determination of the former term by expi- 
ration ſurrender or otherwiſe ; ſo that in this point the 
biſhop hath the advantage, dd b. 2. c. 3. Dege. p. 1. 
. 1D: 

But in all caſes where concurrent leaſes are made, the 
new leaſe, altho” it may be made a die confectionis, is not to 
take effect in intereſt till the old leaſe be expired ſurren- 
dred or ended, that is, the new leffee cannot enjoy the 
land till ſuch time; for the new leafe doth commence 


-preſently by eſtoppel only, not in intereſt ; yet it ſeems 


that the rent is due from the firſt commencement of the 
leaſe, ſo that the biſhop or other being leſſor is intitled to 
two rents, and may bring an action of debt to recover the 
rent reſerved upon the ſecond leaſe, during the continu- 
ance of the former; for the rent muſt be reſerved and 
made payable during the term, and not from the determi- 
nation of the former leaſe, elſe ſuch concurrent leaſes will 
be void, as contrary to the ſtatute, Matſ. c. 42. 

But where the ſecond leaſe is made to the ſame perſon 
to whom the former leaſe was made, and not to a ſtran- 
ger; it ſeemeth that the former leafe is wholly va- 
cated by the ſame perſon accepting the concurrent leaſe, 
Watf. c. 44. Cro. Eliz. 564. Gib. 739. 
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Bends and judg- 
ments to defraud 


Leaſes. 
5. By the 14 El. c. 11. Whereas ſundry perſons have 
| uded the true meaning of the aforeſaid flatute of the 13 El. 
the ſaid ſtatutes. C, 20. by bonds and covenants of ſuffering other perſons to en- 


Joy eccleſiaſtical livings, for that ſuc and covenants are 
not in law taken to be leaſes, aliho indeed they amount to as 
much ; it is enafted, that all bonds contrafts promiſes and co- 


venants, for ſuffering any perſon to enjoy any benefice or eccleſi- 
aſtical promotion with cure or to take any profits or fruits 
thereof, other than ſuch bands and covenants as ſball be mad: 
for aſſurance of any leaſe heretofore made, ſhall be to all intent; 
and purpeſes adjudged of ſuch force and validity, and not other- 
wiſe, as leaſes by the ſame yay made of ſuch benefices, and 
ecclefiaſtical promotions with cure. ſ. 15. 

nd by the 43. El. c. 9. All judgments to be had for 
the intent to have or enjoy any leaſe contrary to the ſlatute of 
the 13 El. c. 20. or any other flatute explaining or altering 
the ſame, ſhall be deemed void in ſuch fort as bonds and cove- 
nants 7 appointed to be void, which are made for that pur- 

. 1.8. 

70 5 which two ſtatutes the rule is this: Where 
leaſes are made void by the 13 El. c. 20. there all bonds 
covenants and judgments for the enjoying ſuch leaſes, are 
made void by theſe ſtatutes; But if the leaſes be void at 
the common law, as by death reſignation or deprivation, 
and not by the ſtatute of the 13 El. c. 20. their bonds 
and covenants for the enjoying of ſuch leaſes are not made 
void by either of theſe ſtatutes. 

Where the covenant was, that the leſſee ſhould enjoy 
a rectory for three years, without expulſion, or any thing 
done er to be done by the leſſor; which leſſor omits to read 
the articles, and ſo is ipſo facto deprived, and the leaſe 
void; in ſuch caſe, the obligation is not forfeited, becauſe 
this happeneth not by any aer of the leſſor, but by non- 
feaſance, and ſo not within the covenant : But otherwiſe 
it would have been, if the leſſor had covenanted, not to 
omit the doing of any thing. Gib/. 740. 

And by the 18 El. c. 11. it is enacted, that every bond 
and covenant for renewing or making of any leaſe or leaſes 
contrary to the true intent 7 the ſaid act of the 18 El. c. 11. 
or of the aft of the 13 El. c. 10, ſpall be utterly void. 


ſ, * 
7 14 Fac. Rudge and Thomas, A parſon covenanted 
with another, that he ſhould have his tithes for thirteen 
ears; afterwards he reſigned, and another parſon was 
inducted ; the leſſee brought an action of covenant againſt 
the leſſor, and the defendant pleaded this ſtatute of the 18 


El. 


be void by this ſtatute. 


Leaſes. 


El. c. 11. in bar, But Coke, Doderidge, and Haughton 
agreed, that the covenant was not made void by this ſta- 
tute ; which was only intended to void bonds and cove- 
nants contrary to the ſtatute of 13 El. but doth not 
extend to bonds and covenants made for the enjoy- 
ment of leaſes which become void by the common hows 
as leaſes do by reſignation, or the like. 3 Buh. 202. 
Gib. 737. 

But when a dean and canons made bonds among 
themſelves, to aſcertain to each other the benefit of par- 
ticular leaſes, and the whole body engaged, under ſuch 
and ſuch forfeitures, to make the leaſes reſpeCtively as 
there ſhould be occaſion ; ſuch bonds were declared to 
And fo it was, where the dean 
and chapter obliged themſelves to make to one a leaſe of 
lands, which were then in leaſe to another for fifteen 
years to come ; the covenant was declared void, upon 
this ſtatute, Ci. 738. 

6. For the better maintenance of learning, and the relief 
ſcholars in the univerſities of Cambridge and Oxford, and the 
colleges of Wincheſter and Eaton; no maſter provoſt . 
dent warden dean governor rector or chief ruler of any college 
cathedral-church hall or houſe of learning in any of the univer- 


fities aforeſaid, nor any proveſt warden or other head officer of 


the ſaid colleges of Wincheſter or Eaton, nor the corporation 
of any of the ſame by what title flyle or name ſoever they ſhall 

called, ſhall make any leaſe for life or lives or years of any 
farm or any their lands tenements or other hereditaments, to the 
which any tithes arable land meadow or paſture doth or ſhall 
appertain ; except that one third part at the leaſt of the old 
rent be reſerved and paid in corn, for the ſaid colleges cathedral · 
church halls and houſes ; that 1s o. iy good wheat after 6 5. 
8 d. a quarter or under, and good malt of 5 ſh. the quarter or 
under, to be delivered yearly upon the days prefixed, at the ſaid 
colleges cathedral-church halls and * : and for Gan 
thereof, to pay to the ſaid colleges cathedral-church halls or houſes 
in ready money at the election of the ſaid leſſees their executors 
adminiſtrators and aſſigns after the rate of the beſt wheat and 
malt in the market of Cambridge, for the rents that are to be 
paid to the uſe of the houſe or houſes there ; and in the market 
2 7 or the rents that are to be paid to the uſe of the 

ife or houſes there; and in the market at Wincheſter, for 
the rents that are to be paid to the uſe of the houſe or houſes 
there; and in the market at Windſor, for the rents that are 
to be paid to the uſe of the hauſe or houſes at Eaton, — is er 
ſhall be ſold at the next market day before the faid rent ſhall be 
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Leaſes. 


- due, without fraud : And all leaſes otherwiſe to be made, and 


all collateral bonds or aſſurance to the contrary, by any of the 
ſaid corporations, ſhall be void in law: The ſame wheat malt 
or money coming of the ſame, to be expended to the uſe of the 
relief of the commons and diet of the ſaid colleges cathedral. 
church halls and houſes only, and by no fraud or colour let or 
ſold. away 2 the profit f the ſaid colleges cathedral- church 
halls and houſes, and the fellows and ſcholars in the ſame, and 
the uſe aforeſaid ; upon pain of deprivation 4 the governor and 
chief rulers of the ſaid colleges cathedral-church halls and 
houſes, and all other thereunto conſenting. 18 El. c. 6, 
co | | 


But this ſhall not extend to any leaſe to be made by the preſi- 
dent and ſcholars of St John Baptiſt's college in Oxford, to 
any heir male of Sir T homas, White, late knight and alder- 
man of London, founder of the ſaid college ; which leaſe ſhall 
be made, according to the meaning of the 2 and ſlatutes 
of the ſaid college, of the manor of Fifield, and no other here- 
ditaments. 1. 3. 


For the better maintenance of learning, &c.] Dr Kennet 


' ſays, the memory of Sir Thomas Smith is highly to be 


honoured for promoting this act, which provideth that a 
third part of the rent be reſerved in corn, payable 
either in kind or money, after the rate of the beſt prices 
in the market. For if a certain rate thereof had been 
fixed in money inſtead of corn, it would have been highly 
prejudicial to the colleges, the value of money aba- 
ting, as the value of land and of the produce thereof ad- 
vanceth. This worthy knight is ſaid to have been en- 
gaged in this ſervice, by the advice of Mr Henry Robin- 
ſon, ſoon after provoſt of queen's college in Oxford, and 
from that ſtation advanced to the ſee of Carliſle, ' Ken. 
Par. Antig. 605. 


To the which any tithes arable land meadow or paſture doth 
or ſhall appertain] T. 26 Eliz. Haynes and Hellingbridge, 
The queſtion was, whether this ſhould be intended of 
tithes of corn only, or alſo of tithes of money, or the 
like, as in London, where money is paid as the tithe of 
houſes; and it was adjudged by Manwood chief baron, 
in the abſence of Shute, that it is to be intended of tithe 
corn, For the parliament never meant, to cauſe thoſe 
farmers to pay corn, but where they had corn or land 
that beareth an annual crop, as arable, meadow, or paſ- 
ture; and not of wood, heath, marſh, or the like. But 
afterwards a writ of error was brought. Sav. 68. G10. 
142+ 


2 3 At 


Leafes. 


7. That the livings appointed for eccleſiaſtical miniſters may 
not by corrupt and indirect dealings be transferred to other uſes ; 
no leaſe to be. made of any benefice or eccleſiaſtical promotion 
with cure, or any part thereof, and not being impropriated, 
ſhall endure any longer than whale the leſſor ſhall be ordinarily 
reſident, and ſerving the cure of ſuch bengfice, without abſence 
above four ſcore days in any one year ; but every ſuch leaſe, im- 
mediately upon ſuch abſence, ſhall ceaſe and be void; and the 
—_— offending, ſhall for the ſame loſe one year's profit 
of his ſaid benefice, to be diſtributed by the ordinary among the 
poor of the pariſh. 13 El, c. 20. ſ. 1. And after com- 
plain made to the ordinary, and ſentence given upon ſuch «f- 
fence ; he ſhall, within two months after ſuch ſentence given 
and requeſt to him made by the churchwardens of the ſaid pariſh 
or one of them, grant the ſequeſtration of the profits of ſuch 
benefice, to ſuch inhabitant or inhabitants within the pari/l 
— 9576 ene ice ſhall be as to him ſhall ſeem mcet : and upon 
default- therein by the ordinary, it ſhall be lawful to every pa- 
riſhioner to retain his tithes, and likewiſe for the churchwardens 
to enter and take the profits of the glebe lands and other rents 
and duties of every ſuch 44 to be employed to the uſe of 
the poor as aforeſaid, until ſuch time as ſequeſtration ſhall 


committed by the ordinary; and then as well the churchwardens 


as pariſhioners to yield account thereof, and to make payment to 
him or them to whom ſuch N ſhall be committed; and 
ſuch ſequeſtrator ſhall juſtly and truly employ and beſtow the ſaid 
profits or the value thereof, to ſuch uſes as by the ſaid ſtatute of 
the 13 El. c. 20. is limited ; on pain of forfeiting double va- 
lue of ſuch witholden profits, to be recavered in the ecclſiaſtical 
caurt by the poor of the ſaid pariſh. 18 El. c. 11. ſ. 7. 

And all charging of ſuch benefices with cure as aforeſaid, 
with any penſion, or with any profit out of the ſame to be 
yielded or taken, other than rents to be reſerved upon leaſes here- 
after to be made according to the meaning of the ſaid flatute of 
the 13 El. c. 20. ſhall be utterly void. 13 El. c. 20. ſ. 1. 
14 El. e. 11. f. 14. 

Provided, that every parſon by the laws F this realm al- 
lowed to have two benefices, may demiſe the one of them upon 
which he ſhall not then be moſt ordinarily reſident, to his curate 
only, that ſhall there ſerve the cure for him; but ſuch leaſe 
ſhall endure no longer than during ſuch curate's reſidence, with- 
. abſence above forty days in any one year, 13 El. c. 20. 

2. 

And all leaſes bonds promiſes and covenants of and concern- 
ing benefices and eccleſiaftical livings with cure, to be made by 


any curate, ſhall be of na ather ner better force validity ar con- 


Vor. II. Aa tinuance, 


353 


How leaſes of 
benef ces with 


cure become void 


by non-reſidence. 


: 


+4, ow * 


7 - - wow ———— 8 
———Bͤ 2 — — 


= 
— — 


354 


Leaſes, 
tinuance, than if the ſame had been made by the beneficed per. 
fon himſelf that demijed or ſhall demiſe the ſame to any ſuch 
curate. 14 El. c. II. ſ. 16. | 


That the livings appointed &c.) This ſtatute was in- 
tended to prevent corrupt bargains between patron and 
clerk ; it being at that time a practice for patrons to get 
ſome unworthy clergyman to take inſtitution to their va- 
cant benefices, upon condition of having leaſes of thoſe be- 
nefices made to themſelves at very low rates ; by which 
means theſe patrons ſecured the main of the benefices to 
themſelves, and got them ſerved at any rate by ſtipendiary 
curates, while the incumbents were non-reſident, and 
making their fortunes elſewhere : So that the ſtatute was 
not primarily deſigned againſt non- reſidence, but againſt 
ſuch — as by corrupt bargains and leaſes made 
themſelves tools to lifhonourtble patrons ; and he only 
offends againſt this ſtatute, who is non-reſident, and yet 
at the ſame time leaſeth out his benefice, Jobnſ. 131. 


Shall be ordinarily reſident] If the parſon be abſent ei 
days in a year, altho' it be at — times, to 1 
days at one time, and twenty days at another time, un- 
til eighty days; this is non- reſidence of eighty days 
within the ſtatute, G7b/. 739. 


. Shall be ordinarily reſident and ſerving the cure] If an in- 
cumbent, having a hoiiſe fit for his habitation, liveth in 
a neighbouring pariſh, but cometh on all occaſions tq 
his pariſh church, to ſerve the cure in perſon ; this, how- 
ever it be non-refidence within the ſtatute of the 21 H. 8. 
c. 13. yet it is not ſuch an abſence as will avoid a leaſe 
within this ſtatute, Gib/, 739. 


Without abſence abvve fourſcore days in any one year] If 
an incumbent is abſent eighty days, and cometh again in 
the night of the eightieth day, he is no offender within 
this ſtatute ; for the ſtatute ſays, without abſence above 
tourſcore days. Gil. 739, | 


Every ſuch leaſe immediately upon ſuch abſence ſhall ceaſe and 
be void] So that the leaſe is not void a initio, but only 
from the time of ſuch abſence ; which appears alſo from 
the preceding negative words, that the leaſe ſhall endure 
no longer; for that implies, that it ſhall endure ſo long. 
And therefore, tho' the leaſe and covenants become void 
by the abſence of eighty days, yet for any covenant bro- 
ken before the end of the eighty days, an action of cove- 
pant will lie for the leſſor or leſſee, Gihſ. 739. 


Ant 


Leaſes. 

Aud the incumbent fo offending] This ſhews, that it is 
not all abſence whatſoever, that brings an incumbent un- 
der the penalties of this act; but ſuch abſence only as is 
voluntary, and by conſequence an offence, in the abſentee : 
from which it follows, that if a parſon be abſent, and did 
not ſerye the cure, involuntarily, by reaſon of ſickneſs 
ſuſpenſion inhibition ejectment or other coercion or re- 
ſtraint; he is not abſent within this ſtatute, Much leſs 
can the abſence'of eighty days after death, avoid any leaſe 
according to this ſtatute ; the plain drift of which was, 
to oblige incumbents to reſidence while they lived, and 
not to puniſh them for non-refidence after they were 
dead, 

As to this laſt point, it had been debated in the reign 
of queen Elizabeth, and ruled by the opinions of three 
judges againſt one, that leaſes were void by this ſtatute, 
eighty days after the death of the incumbent ; the con- 
ſequence of which would be, that parſons could make 
no manner of leaſes to bind their ſucceſſors, longer than 
for eighty days after their death. 

But in the 25 C. 2. this matter coming under debate 
again, it was folemnly adjudged, contrary to the foregoing 
eaſe, that ſuch non-refidence is not made by death, as can 
avoid a leafe ; and the conſequence of that judgment is, 
1. That parſons and vicars (obſerving the directions of 
the ſtatute of the 32 H. 8. which is the great rule to all 
the other ſtatutes) may make leaſes for twenty one years 
or three lives, of lands accuftomably letten, and the like; 
which leaſes ſhall bind the ſucceflors, with confirmation, 
but not without ; inaſmuch as they are ſpecially excepted 
out of the enabling ſtatute of the 32 H. 8. and the ſta- 
tute of the 13 El. c. 10. is wholly diſabling. 2. That 
ſuch leaſes of parſons and vicars as are not confirmed, tho 
they do become void by their deaths, yet the voidance is 
according to the common law, and not according to this 

tute, 

Concerning which leaſes of parſons and vicars (viz. 
thoſe that are not confirmed by patron and ordinary, and 
12 hold not beyond the life or incumbency 

the leflor) the rule is this: that if they be for a term of 

ears abfolutely, without ſaying if the par ſon hall jo long 
le, and enen dies, br EA Stefan 
the term expires ; the leſſee may recover damages in an 
action of covenant againſt the executors of the parſon, 
for not enjoying his term. But if that clauſe be added, 
fuck action ſhall lie only upon refignation, or other volun- 
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Leaſes.- 


ry qvoiding of the leaſe : and againſt this ation he is 
alſo ſafe, tho he reſign, or be non-reſident, or the like, 


if he add, and ſhall fo long continue parſon. Gibſ. 739, 


O. 

"Littleton ſaith, If the parſon of a church do charge the 
glebe land of his church by his deed-; and after, the pa- 
tron and ordinary confirm the ſame grant; then ſuch 
grant ſhall ſtand in its force according to the purport 
thereof, But in this caſe it behoveth, that the patron hath 
a fee ſimple in the advowſan ; for if he hath but an eſtate 
for life or in tail in the advowſon, then the grant ſhall 
not ſtand, but during his life, and the life of the parſon 
which granted the ſame. Litt. ſe. 528. 

Upon which there are divers things to be noted: 

(1) The confirmation of the grant : which indeed is 
but a mere aſſent by deed to the grant. And therefore it 
is holden, that if there þe parſon, patron and ordinary, 
and the patron and ordinary give licence by deed to the 
parſon, to grant a rent charge out of the glebe, and the 
parſon granteth the rent charge accordingly, this is good, 
and ſhall bind the ſucceſſor ; and yet here is no confir- 
mation ſubſequent, but a licence precedent. 

(2) The ordinary alone, without the dean and chapter, 
may agree thereunto, either by licence precedent, or con- 
firmation ſubſequent; for that the dean and chapter hath 
nothing to do with that which the biſhop doth as ordi- 
nary, in the life time of the biſhop. 

(3) But if the biſhop be patron, there the biſhop can- 
not confirm alone, but the dean and chapter muſt con- 
firm alſo ; for the advowſon or patronage is parcel of the 
poſſeſſion of the biſhoprick: and therefore the biſhop, 
without the dean and chapter, cannot make the grant 
good, but only during his own life, after the deceaſe of 
the incumbent, either by licence precedent or confirma- 
mation ſubſequent, Fre 

(4) He that is patron muſt be patron in fee ſimple; 
for if he be tenant in tail, or tenant for life, his con- 
firmation or agreement is not good to bind any ſucceſſor, 
but ſuch as come into the church during his life. But if the 
patron be tenant in tail, and diſcontinue the eftate in tail, 
the leaſe ſhall ſtand good during the diſcontinuance ; 
or if the eſtate tail be barred, it ſhall ſtand good for ever. 
1 Inf, Zoo. | | 

For a confirmation being in the nature of a charge up- 
on the advowlſon, can operate no further in order to the 
binding of the ſucceſſor, than according to the degree of 
eſtatę or intereſt, which the patron hath who doth con- 
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firm. And therefore where a tenant in tail is patron; to 
render the confirmation valid, the iſſue in tail muſt alſo 
confirm : otherwiſe the preſentee of ſuch iſſue ſhall hold 
the benefice diſcharged of ſuch leaſe, Gibſe 745. 

In like manner, if the patron who confirms hath granted 
the next avoidance ; the clerk of ſuch grantee ſhall not 
be bound, without the grantee's joining in the confirma- 
tion. Gibſ. 745. | 

And ſo, where there are coparceners or tenants in com- 
mon of an advowſon ; they muſt all join in the confir- 
mation, to bind the next incumbent ; unleſs they have 
agreed before to preſent by turns. Gib. 745, 


May demiſe one of them to his curate] That is, as it 
ſeemeth, to his curate legallylicenſed and admitted by the 


d is ordinary of the place; without which he is no curate in 

4 * law. 'Gibſ. 740. No». 

the Such teaſe ſhall endure io longer than during ſuch curate's 

the reſidence] So that in this caſe, tho' the curate leaſes over, 

od, it ſhould ſeem that no abſence of the parfon himſelf will 

fir. void ſuch leaſe, but the abſence of the curate only. Gibſe 
740. 0 | 

ter, 

on- 3 888 £ N 
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. Lecturer. 

= I, r London and other cities there are lecturers ap- Lefturit, 

op pointed, as aſſiſtants to the rectors of churches. 

— They are generally choſen by the veſtry or chief inhabi- 


of tants; and are uſually the afternoon preachers, There are 
alſo one or more lecturers in moſt cathedral churehes: and 


2 many lectureſhips have likewiſe been founded by the do- 
le; nation of private perſons, as lady Moyer's at St. Paul's; 
— and many others, | 
or, 2. And it ſeemeth, genefally; that the biſhop's power How appointed, 
the 1s only to judge as to the qualification and fitneſs of the 


perſon, and not as to the right of the lectureſhip: As in 
the caſe of the churchwardens of St Bartholomew's, M. 


hy 12 V One Fiſhburne left 251 a year for the mainte- 

nance of a weekly lecturer, and appointed that the lectu- 
p- rer ſhould be choſen by the pariſhioners, and to preach 
the on any day in every week as they ſhould like beſt. The 1 
of pariſhioners fixed on Thurſday, and choſe a lecturer every A 
n- A a 3 year | a 
m. 
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Lecturer. 


year; and now Mr Turton being leQurer, and the pa- 
riſh having choſen Mr Rainer, the other would not ſub- 
mit to the choice, whereupon the churchwardens ſhut 
Turton out of the church. Afterwards the biſbop of 
London determined in his favour, and granted an inhibi- 
tion and monition for that purpoſe. But by Holt chief 
Juſtice; a prohibition muſt go, to try the right : it is 
true a man cannot be a lecturer, without a licence from 
the biſhop or archbiſhop ; but their power is only as to 
the qualification and fitneſs. of the perſon, and not as to 
the right of the lectureſhip; and the eccleſiaſtical court 
may puniſh the churchwardens, if they will not open 
the church to the perfon, or to any one acting under him, 
but not if they refuſe to open it to any other. 3 Salk. 
87. | 
But in caſe where there is no fixed lecturer, or ancient 
ſalary, but the lectureſhip is to be ſupported only by vo- 
luntary contributions, and there is not any cuſtom concern- 
ing ſuch election; it ſeemeth that the ordinary is the pro- 
per judge, whether or no any lecturer in ſuch place ought 
to be admitted: As in the caſe of a lecturer of St Anne's 
Weftminſter, T. 16 G. 2. The court of king's bench, 
upon conſideration, refuſed to grant a mandamus to the 
biſhop of London to grant licence to a lecturer; who ap- 
peared. to. have no fixed ſalary, but to depend altoge- 
ther upon voluntary contributions; and where there 
was no cuſtom ; and the rector had refuſed his leave to 
preach in the church to the perſon now applying. Str. 
1192. 1 Wilſon, 11. | 
5 By Can. 36. No perſon ſhall be received into the mi- 
, nor admitted to any eccleſiaſtical living, nor ſuffered 
to preach, to catechize, or to be a lecturer or reader of 
divinity in either univerſity, or in any cathedral or colle- 
giate church, city, or market town, pariſh church, cha- 
pel, or any other places within this realm; except he be 
licenſed either by the archbiſhop or by the biſhop of the 
dioceſe where he is to be placed under their hands and 
ſeals, or by one of the two univerſities under their feal 
likewiſe ; and except he ſhall firſt ſubſcribe to the three 
articles concerning the king's agar the book of 
common prayer, and the thirty nine articles: and if any 
biſhop ſhall. licenſe any perſon without ſuch ſubſcription, 
he ſhall, be ſuſpended from giving licences to preach. for 
the ſpace of twelve months, 
By Can. 37. None licenſed as is aforeſaid to preach, read 
lecture or catechize, coming to refide in any 2 


* 


Lecurer. 


Mall be permitted there to preach, read lectute, eate- 


chize, or miniſter the ſacraments, or to execute any other 
eccleſiaſtical function (by what authority ſoever he be 
thereunto admitted); unleſs he firſt conſent and ſubſcribe 
to the three articles before mentioned in the preſence of the 
biſhops of the dioceſe wherein he is to exerciſe ſuch func- 
tion. 

By the ſtatute of the 13& 14 C. 2. c. 44 No perſon 
ſhall be allowed or received as a lecturer, unleſs he be firſt 
approved and thereunto licenſed by the archbiſhop of the 


province, or biſhop of the dioceſe, or (in caſe the ſee be 


void) by the guardian of . the ſpiritualties, under his ſeal ; 


or guardian, read the nine ang thirty articles mentioned in 
the ſtatute of 13 Eliz. c. 12. with declaration of his 
unfeigned afſent to the ſame: And every perſon who 
ſhall be appointed or received as a lecturer, to preach 
upon any day of the week, in any church chapel or 
p 572 of publick worſhip, the firſt time he preacheth 
(before his ſermon) ſhall openly publickly and ſolemnly 
read the common prayers and ſervice appointed to be 
read for that time of the day, and then and there 
publickly and openly declare his aſſent unto and appro- 
bation of the ſaid book, and to the uſe of all the prayers, 
rites and ceremonies forms and orders therein contain- 


ed; and ſhall upon the firſt lecture day of every month 


afterwards, ſo long as he continues lecturer or preacher 
there, at the place appointed for his ſaid lecture or 
ſermon, before his "ſaid lecture or fermon, openly pub- 
lickly and ſolemnly read the common prayers and ſer- 
vice for that time of the day, and after ſuch reading 
thereof ſhall openly and publickly before the congre- 
gation there aſſembled declare his unfeigned aſſent unto 
the ſaid book according to the form aforeſaid : and every 
ſuch perſon who ſhall. negle& or refuſe to do the ſame, 
ſhall from thenceforth be diſabled to preach the ſaid or 


any other lecture or ſetmon, in the ſaid or any other 
ehurch chapel or place of publick worſhip, until he ſhall 


openly publickly and ſolemnly read the common prayers 
and ſervice appointed by the ſaid book, and conform in 
all points to the things therein preſeribed according to the 
purport and true intent of this act. ſ. 19. 

Provided, that if the ſaid lecture be to be read in any 
cathedral or collegiate church or chapel, it ſhall be ſuf- 
ficient for the ſaid lecturer openly at the time aforeſaid to 
declare his aſſent and conſent to all things contained in 
the ſaid book, according to the form aforeſaid. . 20. 

; ꝓa 24 And 


and ſhall, in the preſence of the ſaid archbiſhop or biſhop 
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Lecturer: 


And if any perſon who is by this act diſabled [or prohi- 


bited, 15 C. 2. c. 6. / 7.] to preach any lecture or ſer- 


mon, ſhall during the time that he ſhall continue ſo diſ- 
abled (or prohibited), preach any ſermon or lecture; he 


ſhall ſuffer three months impriſonment in the common 


gaol ; and any two juſtices of the peace of any county 
within this realm, and the mayor or other chief magiſtrate 
of any city or town corporate within the ſame, upon cer. 
tificate from the ordinary made to him or them of the of- 
fence committed, ſhall! and are hereby required to com- 
mit the perſon ſo offending to the gaol of the ſame county 
1 85 town corporate. /. 21. | | 

rovided, that at all times when any ſermon or lecture 
is to be preached, the common prayers and ſervice in and 
by the ſaid book appointed to be read for that time of 
the day, ſhall be openly publickly and ſolemnly read by 
ſome prieſt or deacon, in the church chapel or place of 
publick worſhip where the ſaid ſermon or lecture is to be 
preached, before ſuch ſermon or lecture be preached, and 
that the lecturer then to preach ſhall be preſent at the 
__— thereof. ſ. 22. 

And provided that this act ſhall not extend to the uni- 
verſity churches, when any ſermon or lecture is preached 
there, as and for the univerſity ſermon or lecture; but the 
ſame may be preached or read in ſuch ſort and manner, 
as the ſame have been heretofore preached or read. ſ. 23. 


Legacies. See (ills. 


Legates. 


F legates there are three kinds : | 
1. Legati a latere; theſe are cardinals, ſent by the 
pope à latere, that is from his own immediate preſence. 
2. Legati nati, legates born; and of this kind was an- 
ciently the archbiſhop of Canterbury, who had a perpetual 
legantine power annexed to his archbiſhoprick, 
3. Legati dati, legates given; and theſe are ſuch as 


have authority from the pope by ſpecial commiſſion. 
God. 18, 19, 20, 21. 


Lege nd. 


of ot 


Legend, 
EGEND, legenda, is that book which contained 


the leſſons, whether out of the ſcriptures, or out 
of other books, which were to be read throughout the 


year. Lind. 251. 
Letters dimiſſory. See Oꝛdination. 
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Lewdneſs. 


1. Dy Can. 109. If any offend their bretheren by adul- prefeatable in 
tery, whoredom, inceſt, ribaldry, or any other the ſpiritual 
ſs. nx and wickedneſs of life; the chutchwatdens 


or queſtmen and ſidemen, in their next preſentment to 
their ordinaries, ſhall preſent the ſame, that they may be 
puniſhed by the ſeverity of the laws, according to their 
deſerts ;. and ſuch notorious offenders ſhall not be admit- 
ted to the holy communion, till they be reformed. _ 


2. In ancient times the king's courts, and eſpecially the Anciently pu- 
leets, had power to inquire of and puniſh fornication and — the 


adultery ; and it appeareth often in the book of domeſday, 
that the king had the fines aſſeſſed for thoſe offences which 
were aſſeſſed in the king's courts, and could not be in- 
flicted in the court chriſtian. 2 nf. 488. 

And theſe fines were called [echerwite, legerwite, or le- 


gergeldum : wite, and gelt or geld, in the Saxon, do agnity | 
» 


a tribute, fine, or amerciament ; and leger importeth a 

from /;ggan to lie down, which in divers parts of England 
is ſtill pronounced ligg. And theſe again, as alſo the 
Gothic ligan, the German ligen, the Daniſh ligge, the 
Belgic liggen, and the Latin /e#us, (to ſhew the cognation 
of the languages of Europe and of the weſtern Aſia,) from 
the Greek word &; and this again, from the Hebrew 
or Chaldee lachath or lecheth, which ſignifieth to lie down 


as lachan or lechen, in the ſame languages, exprefleth a 


harlot or concubine. Unto which fountain we may alſo 
refer our Anglo-Saxon word lecher (wherein the Saxons 
pronounced the ch hard, as the letter y) ; as alſo the La- 
tin leccator ; and the Greek ax», which denoteth a woman 
in child-bed ; and other ſuch like. 


3. But 
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Lewdneſs. 


to the tel of — umſpecte agatis, it is enatted as follows : The king 


court, 


ta his Judges ſendeth g greeting. Uſe your ſelves circumſdeth b 


in all matters 7 2 s biſhop of Norwich and his clergy ; 
— puniſbing them 4 ld plea i in = chriftian of ſuch 


things as, be meer 2 
by prelates Ir deadly fin ; as ame — adultery, and ſuch 
lite; for the zubich- mes corporal penance and. ſometimes 
pecuniary is injoined, ſpecially if — be 2. uch 
things. In all which caſes, the: ſpiritual judge hal 


dnowledge, notwithfanding the king's prohibition. 
The biſhop of Norwich] The biſhop of Norwich is put 


here only for example; for the ſtatute extendeth to all 
the biſhops within this realm. 2 Inf. 487. ' 


_ Farmication, adultery, and ſuch lite] Here are two ex- 


ample in particular, of matters merely ſpiritual, which 
© *haye no mixture of the temporalties, for the correction 
of thele offences pro ſaluto anime. 2 Inſt. 488. 


" Hnd fuch 74 Theſe are to be taken for offences of 
1 nature a the two offences here particularly expreſſed 
as ſe ale of any woman's chaſtity, which is 

27 tha theſe, and for inceſt which is greater, 2 Inſt, 


In the caſe of Galſiſand and Rigaud, T, 1 An. it was 


| A 2 the court, that ſolicitation of chaſtity was of ec- 


rar oy e ap but yet that the prohibition ſhould 
cau rſon had been convicted on an in- 
— * for an affault upon the woman with intent to 
raviſh her, and after that, the woman had ſued an action 
of aſſault and battery againſt him for the ſame offence, 
which action was depending at the ſame time that the 
proſecution was in the ſpiritual court; for the force ad- 
ded to it, which is temporal, makes it cognizable by the 
temporal courts. * . 809. Eig. 1085. 

In the caſe of JO BT JK and Hicks, H. 48 5 I. A pro- 
hibition vas moved for to the eccleſiaſtical court, where a 


ſuit was for ince/t, in marrying his firſt wife's ſiſter, ſug- 


geſting that the ſaid ſecond wife was dead, and by his 
ſaid wife he had a ſon, to whom an eſtate was Jefcended 


as heir to his mother, and that notwithſtanding that he 


had pleaded this matter, they went on to annul the mar- 
riage and baſtardize the iſſue. And by the court: A pro- 
hibition ſhall go as to annulling the marriage or baſtardi- 
Zing the iſſue, but they may proceed to puniſh the inceſt, 
2 Salt. 548. 


Pecu- 


that is to wit, bf penance injoined 


belonging to the cognizance of the eccleſiaſtical juriſdic- lo by the teas 


nizance thereof. Godb.,474- | 
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Pecuniary] That is, in commutation of penance. 2 T. | 
* But altho' the fin of adultery is pr 
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and of right Yet puniſhable 
tion; yet it will not be denied, but that as it ãs an offence poral laws. 
againſt the peace of the realm (for whigh reaſon {ome are 
of opinion that avoutry or bawdry is an offence temporal 
as well as ſpiritual) the juſtices of the Peace may take cog- 


And Mr. Hawkins ſays, all open lewdneſs groſsly ſcan- 
dalous, as it tendeth to ſubvert religion and morallty, 
which are the foundation of government, are puniſhable 
by the temporal judges by fine and impriſonment, and al- 
ſo ſuch corporal infamous puniſhment as to the court in 
diſcretion ſhall ſeem meet according to the heinouſneſs 
of the crime. 1 Haw. 7. | | 

And eſpecially, the keeper. of a brothel houſe is puniſh- 
able upon indictment at the common law, by fine and 
impriſonment ; for altho* adultery and fornication be pu- 
niſhable by the eccleſiaſtical law, yet the keeping of a 
houſe of bawdry, or ſtews, or brothel houſe, being as 
it were a common nuſance, is puniſhable by the common 
law, and is the cauſe of many miſchiefs, not only to the 
overthrow of mens bodies, and waſting of their liveli- 
hoods, but to the indangering of their ſouls. 3 nfl. 205. 

And a wife may be indicted together with her huſband, 
and condemned to, the pillory with him for keeping a 
bawdy houſe ; for this is — * as to the government 
of the houſe, in which the wife hath a principal ſhare, 
and alſo ſuch an offence as may generally be preſumed to 
be managed by the intrigues of her ſax. 1 Hau. 2. 

But it is ſaid, that a woman cannot be indicted, for be- 
ing a bawd generally; for that the bare ſolicitation. of 
chaſtity is not indictable. 1 Haw. 196. 1 Salk. 382. 

5. By the 18 El. c. 3 Concerning baſtards begotten Temporal pu- 
and born out of lawful matrimony (an offence againſt niſhment in 
god's law or man's law); it is enacted, that the juſtices 7755 — 
of the peace ſhall take order as well for the puniſhment IE 
of the mother and reputed father, as for relief of the pa- 
riſh by charging ſuch mother or reputed father with the 
payment of money weekly, or other ſuſtentation for the 
relief of ſuch child, as to them ſhall ſeem meet. | 

And by the 7 J. c. 4. Every lewd woman which ſhall 
have any baſtar which may be chargeable to the pariſh, 
the juſtices of the peace ſhall commit ſuch lewd woman 
to the houſe of correction, there to be puniſhed and ſet 
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Lewdneſs. 


on work, during the term of one whole year; and if ſhe 


eftſoons offend again, then to be committed to the ſaid 
houſe of correction as aforeſaid, and there to remain until 
the can put in good ſureties for her good behaviour, not 


to offend ſo again. 


And by the 13& 14 C. 2. c. 12. If the mother or re- 
puted father run away and leave the child upon the charge 
of the pariſh, the juſtices of the peace may order their 
effects to be ſeized, in order to indemnify ſuch pariſh, 
65 Adultery is allowed by all, to be a ſufficient cauſe 
of divorce @ menſa et thore. „ 

But if the defendant proves, that the plaintiff alſo hath 
committed adultery ; he or ſhe ſhall be diſcharged : for 
this is a compenſation of the crime. Clarke 115. 

By the 13 Ed. 1. ſt. 1. c. 34. If a wife willingly leave 
her huſband, and go away, and continue with her advauterer, 
ſhe ſhall be barred for ever of attion to demand her dower that 
He ought to have of her huſband's lands, if ſhe be convitt there- 
upon ;- except that her huſhand willingly, and without coercion 
of the- church, reconcile her, and ſuffer her to dwell with him; 
in which caſe ſhe ſhall be reſtored to her action. 

4 By the 1 H. 7. c. 4. It ſhall be lawful to all arch- 
biſhops; and biſhops, and other ordinaries having epiſco- 
pal juriſdiction, to puniſh'and chaſtiſe prieſts, clerks, and 
religious men, being within the bounds of their juriſdic- 
tion, as ſhall be convicted before them by examination 
and other lawful proof requiſite by the law of the church, 
of advoutry, fornication, inceſt, or any other fleſhly in- 
continency, by committing them to ward and priſon, 
there to abide for ſuch time as ſhall be thought to their 


diſcretions convenient for the quality and quantity of their 
treſpaſs. * | 


And there have been ſome inſtances, ſince the reforma- 


tion, of clergymen being deprived for adultery, of which 
our law books take notice ; viz. one in the 12th, another 


in the 16th, and a third in the 27th year of queen Eliza- 


beth. chi. Parerg. 4 


8. Preſumptions o guilt may go ſometimes for a proof 
of the aforeſaid crimes ; as when a man and a woman are 
ſeen-in bed together, this is allowed to be ſufficient evi- 
dence ; for ſuch crimes will ſcarce admit of other proof. 
Mood Civ. L. 274. | | 

9. By the 22 E. 2. c. 75 All flag officers, and all 
perſons in or belonging to his majeſty's ſhips or veſlels of 
war, being guilty of uncleanneſs, or other ſcandalous 

ions, in derogation of god's honour, and corruption of 


good 


king, by the a 


Lewdneſs. 


mariners ; ſhall incur ſuch puniſhment as a court 
martial ſhall think fit to impoſe, and as the nature and 


degree of their offence ſhall deſerve. Art. 2. 


Libel. 


I; Libel is a declaration or charge, drawn up in 
| writing on the part of the plaintiff ; unto whieh 
the defendant is obliged to anſwer. G1b/. 1009, 

For when the defendant appeareth upon the citation, 
then the libel ought to be exhibited by the plaintiff, and 
a coPy of it delivered to the defendant. Mood Civ. L. 

18. | 
? 2. To which purpoſe it is enacted by the ſtatute of the 


2H. 5. c. 3. as follows: Foraſmuch as divers of the king's 


liege people be daily cited to appear in the ſpiritual court before 


ſpiritual judges, there to anſwer to divers perſons, as well of 


things which touch freehold debt treſpaſſes covenants and other 
things whereof the cognizance pertaineth to the court of our 
lord the king, as of matrimony and teſtament ; and when ſuch 
perſons ſo cited appear and demand a libel of that which againſt 
them is ſurmiſed to be informed, to give their anſwer there- 
unto, or otherwiſe to purchaſe of our lord the king .a writ of 
prohibition according to their caſe ; which libel to them 15 denied 
the ſaid ſpiritual judges, to the intent that ſuch perſons 
uld not be aided by any ſuch writ againſt the law, and to the 
great damage Fl ſuch perſons ſo impleaded : our ſaid lord the 
iſe and aſſent of the lords ſpiritual and tem- 

al, and at the requeſt and inſtance of the commons, hath or- 
dained and eſtabliſhed, that at what time the libel is grantable 
by the law, it may be granted and delivered to the party 


without any difficulty, 
A libel of that which againſt them is ſurmiſed] In the ſe- 
cond year of king James the firſt, all the juſtices of Eng- 


land were aſſembled, for their opinion (among other 


points) concerning the extent gf this ſtatute ; whether it 
related only to proceedings between party and party, or 
alſo to proceedings ex officio: and their reſolution here- 
upon is differently related. Croke's report of it is, that 
the ſtatute is intended, where the eccleſiaſtical judge pro- 
ceeds ex officio and ore tenus ; whereas More and Noy 
ſay, it was unanimouſly reſolved, that the ſtatute intended 

| ; only 
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then the juſtices being aſked, whe 


Ltbel, 


only proceedings between party and party, and not pro- 
ccedings ex officio and ore tenus. Gibſ. 1009. 

From this variety of reports concerning the reſolutton 
of the juſtices at that time, hath ſprung a like variety in 
the ſubſequent judgments upon this head, In the 13 105 
where the high commiſſion proceeded not by way of libel 
but by 2 it was reſolved, that the articles were in 
the nature of a libel, and ſo within the intent ef the ſta- 
tute: In like manner in the 27 Cha. 2. where the caſe 
was, concerning articles of preſentment, it was adjudged 
that a copy ought to be delivered, as well on articles of 
preſentment as on other libels, and that the reading the 
preſentment to the party is not fufficient. And before 
that, in the 20 Cha. 2. in the caſe of Taylor and Brown, 
the court reſolved, that this ſtatute extends, where the 
proceeding in the eccleſiaſtical court is ex officio, as well 
as between party and party; and that the report of More 
is il] reported, for Croke is contrary. Gibſ. 1009, 

On the other hand, not only Morte and Noy concur in 
their reports of the reſolution as aboveſaid; but ſo late as 
the 16 Cha. 2. in the cafe of Senyr and Burrell (that is, 
but four years before the abovementioned caſe of Taylor 
and Brown), the court agreed, that where the libel is ex 
officio judicis, the judge is not bound to give a copy 
within this ſtatute, but only where it is between party 
and party. Gib. 1009, | 
| But after all, it ſeemeth ſomewhat ſtrange, that there 
Honld be fs much difficulty about this matter. It is 
plain enough that More Noy report the reſolution 

t, and that in Croke it hath been nothing but a flip 

the pen, or etrot in the inipreflion. It is ſufficiently 
Evident, from the words of the ſtutute it ſelf, that pro- 
ings betwixt and are by no means intend- 

2 e * eite 921 perſons are daily 
cited. to appear in the ſpiritual court to anſwer fo divers 
ons of things which touch freehold, debt, treſpaſs, and thi 
74 al of which concern — between = and- par- 
ty ; the only doubt was, whether it ſhould extend alſo to 
oceedings ex officio; and the caſe there was, that the 
igh commiſſioners had deprived certain puritan miniſters, 
proceeding againſt them ex officio being ore tenus con-- 
vocati. And Croke ſays (Cro. Fa. 37.), that all the 
juſtices held, that they were lawfu 4 o deprived: And 
r a prohibition be 

grantable againſt the commiſſioners upon this ſtatute, if 
they do not deliver a copy of the libel to the party ; wy = 
ays 


Libel. 


ſays that they all anſwered that the fatute is inftniled wherd 
the eccleſiaſlical judge proceeds ex officio et ore tenus : but to 
make it conſiſtent with what went before, he muſt have 
meant to ſay that the Aatute is not“ intended where the 
ecclefiaſtical judge proceeds ex officio et ore tenus. And the na- 
ture of the caſe requires it ; for they. all held, that the 
miniſters were lawfully deprived, and it is certain in that 
caſe they had no copy of the libel given- them, for there 
was no libel. | . 
Nevertheleſs, the law hath ſince been held to be other- 
wiſe: For, M. 2 An. Anomm. It was held, that a prohi- 
bition lieth for denying a copy of the libel, to any eccle- 
ſiaſtical court; for the eccleſiaſtical juriſdiction is limited; 
and the party — to know whether the matter be with- 
in their juriſdiction, and how to anſwer. And Holt 
chief juſtice ſaid, that it was formerly held by all the jud- 
ges of England, that when there was a proceeding ex offi- 
cio in the eccleſiaſtical court, they were not bound to give 
the party a copy of the articles: but the law is other- 
wiſe ; for in ſuch caſe, if they refuſe to give a copy 
of the atticles, a prohibition ſhall go until it be given, 
And accordingly in this caſe a prohibition was granted 
by the court, 2 Salk, 553. 5 
But after a copy is given, the prohibition ipſo facto 


is diſcharged, without any writ of conſultation iſſued. 


Gib. 1010. 


At what time the libel is grantable. by the lat] Therefore 
this ſtatute was not introductory of a new law, but only 
an affirmance of the common law. Gibſ. 100g; 


It thay be granted and delivered to the party] In the caſe of 

Synts and Seh, M. 27 C. 2. When the ecclefiaſtical 

court declared, that proclamation, or reading with an au- 

dible voice in court was a deliyery.; a prohibition was 

6. by tlie temporal court unleſs cauſe ſhewed. 3 Kb. 
5. 


IWithout any difficulty] And if a eopy of the libel is not 
delivered, there is a writ in the regifter to compel the 
delivery of it, Gibſ. 1010. © 

Fitzherbert ſaith, If a man be ſued in the ſpiritual 
oy and the judges there will not grant unto the defen- 

ant a copy of the libel, then ſhall he have a prohibition 
directed unto them for to ſurceaſe, until they have deli- 
vered the copy of the libel, Which prohibition the more 
modern books haye put under theſe two limitations; fit, 
that before it is granted, an oath be required, of the de- 
Fg) 
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Eftabliſhment of 1. 3 7 An. c. 14. 


parochial libra- 
ries confirmed, 


Label. 


nial of the libel ; and ſecondly, that it ſhall not be 
granted at all, if the appeal is made for ſuch denial (as for 
a gravamen) from an inferior to a ſuperior court, becauſe 
the party hath his election, and hath choſen another re- 
oof Gibſ. 1010. X 
Io the remedy by way of prohibition, Fitzherbert 
adds, that the defendant may have an action againſt them 
upon this ſtatute, if they will not deliver the copy of the 
libel, whether the cauſe in the libel be a ſpiritual cauſe or 
not, Gibſ. 1010. | 

3. By the ſeveral ſtamp acts, every libel or copy there- 
of, ſhall be upon a double ſixpeany ſtamp. 


Libzary. 


| Whereas in many places in 
England, the proviſion for the clergy is ſo mean, 

that the neceſſary expence of. books for the better proſe- 
* cutjon of their ſtudies cannot be defrayed by them ; and 


' Whereas ſeveral] perſons of late years have by charitable 


contributions erected libraries within ſeveral pariſhes 


and diſtricts; but ſome proviſion is wanting to preſerve 


Ordinary to viſit 
3 


the ſame, and ſuch others as ſhall be provided in the 
ſame manner, from embezilment: it is enacted, that in 
every pariſh or place where ſuch a library is or ſhall be 
erected, the ſame ſhall be preſerved for ſuch uſes as the 
ſame is and ſhall be given; and the orders and xules of 

the founders thereof hall be obſerved and kept. ſ. 1. 
2. And it ſhall be lawful for the proper ordinary, or 
his commiſſary or official, or the archdeacon, or by his 
direction his official or ſurrogate, if the ſaid archdeacon be 
not the incumbent of the place where ſuch library is, in 
their viſitation to inquire into the ſtate and condition of 
the ſaid libraries, and to amend and redreſs the grievances 
and defects of and concerning the ſame, as to him or 
them ſhall ſeem meet: and it ſhall be lawful for the 
proper ordinary from time to time, as often as ſhall be 
thought fit, to appoint ſuch perſons as he ſhall think fit, 
to view the ſtate and condition of ſuch libraries; and 
the ſaid ordinaries, archdeacons, or officials reſpectively, 
{ball have free acceſs to the ſame, at ſuch times as they 
ſhall reſpeRively appoint, ſ. 3. | 
| 3- And 


. 


e 
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3. And to prevent any embezilment of books upon To be locked up 
the death or removal of any incumbent ; immediately during the va- 
after ſuch death or removal, the library belonging to ſuc — 
pariſh or place ſhall be forthwith ſhut up, and locked, 
or otherwiſe ſecured by the churchwardens, or by ſuch 
perſons as ſhall be authorized by the proper ordinary or 
archdeacon reſpectively; ſo that the ſame ſhall not be 
opened again, till a new incumbent, rector, vicar, mi- 
niſter, or curate ſhall be inducted or admitted, ſ. 6. 

Provided, that if the place where ſuch library ſhall be 
kept, ſhall be uſed for any publick occaſion for meeting 
of the veſtry or otherwiſe for the diſpatch of any buſineſs 
of the ſaid pariſh, or for any other publick occaſion for 
which the ſaid place hath been ordinarily uſed ; the ſaid 
place ſhall nevertheleſs be made uſe of as tormerly for ſuch 
purpoſes; and after ſuch buſineſs diſpatched, ſhall be again 
forthwith ſhut and locked up, or otherwiſe ſecured as is 
before directed. ſ. . 

4. And for the encouragement of ſuch founders and New incumbent 
benefactors, and to the intent they may be ſatisfied that to give lecurity. 
their pious and charitable intent may not be fruſtrated ; 
every incumbent, rector, vicar, miniſter, or curate of a 
pariſh, before he ſhall be permitted to uſe and enjoy ſuch 
library, ſhall enter into ſuch ſecurity by bond or other- 
wiſe for preſervation of ſuch library, and due obſervance 
of the rules and orders belonging to the ſame, as the pro- 
per ordinaries within their reſpective juriſdictions in their 
diſcretion ſhall think fit, ſ. 2. | | 

5. And where any library is appropriated to the uſe of And to mike 

the miniſter of any pariſh or place, every rector, vicar mi- de ©taloguene 
niſter or curate of the ſame, within ſix months after his 
inſtitution induction or admiſſion, ſhall make a new ca- 
talogue of all books remaining in or belonging to ſuch 
library, and ſhall fign the ſaid catalogue, thereby ac- 
knowledging the cuſtody and poſſeſſion of the ſaid books 
which ſaid catalogue fo ſigned ſhall be delivered to the 
proper ordinary within the time aforeſaid, to be kept 
or regiſtred in his court, without any fee or reward for 
the ſame, ſ. 4. 
And where any library ſhall at any time hereafter be 
given and appropriated to the uſe of any pariſh or place, 
where there ſhall be an incumbent rector vicar miniſter 
or curate in poſſeſſion ; he ſhall make a catalogue thereof, 
and deliver the ſame as aforeſaid, within ſix months after 
he ſhall receive ſuch library. £ 5. | 

Vor, II. B b 6. And 
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DPoonks not to be 6. And none of the ſaid books ſhall in any caſe be 
allenated. alienable, or be alienated, without the conſent of the pro- 
per ordinary; and then only, when there is a duplicate 

of ſuch book. ſ. 10. | 
Remedy in caſe 7. And in caſe any book or books be taken or other- 
— hag or wife loſt out of the faid library, it ſhall be lawful for a 
| juſtice of the peace to grant his warrant to ſearch for the 
fame-; and in cafe the ſame be found, ſuch book or books 
ſo found ſhall immediately by order of ſuch juſtice be re- 

ſtored to the ſaid library. id 10. 

And in caſe any book or books belonging to the ſaid 
library ſhall be taken away and detained; it ſhall be law- 
ful for the incumbent, rector, vicar, miniſter, or curate 
for the time being, or any other perſon or perſons, to 
bring an action of trover and converſion, in the name of 
the proper ordinaries within their reſpective juriſdictions : 
whereupon treble damages ſhall be given, with full coſts 
of ſuit, as if the ſame were his or their proper book or 
books ; which damages ſhall be applicd to the uſe and 
benefit of the ſaid library. ſ. 2. 

Aceount to be 8. And for the better preſervation of ſuch books, and 
kept of new be· that the benefactions given towards the ſame may appear; 
actations. a book ſhall be kept within the ſaid library, for the en- 
tring and regiſtring of all ſuch benefactions and ſuch 
books as ſhall be given towards the ſame, and therein the 
miniſter ſhall enter ſuch benefaction, and an account of 
all ſuch books as ſhall from time to time be given, and 
| by whom given. 1. 8. 

New regulations g. And for better governing the ſaid libraries, and 
— 5 preſerving of the ſame; it ſhall be lawful for the proper 
mac e, ordinary, together with the donor of ſuch benefaction (if 
living) and after the death of ſuch donor for the proper 
ordinary alone, to make ſuch other rules and orders con- 
cerning the ſame, over and above, and beſides, but not 
contrary to ſuch as the donor of ſuch benefaction ſhall 
in his diſcretion judge fit and neceſſary; which ſaid orders 
and rules ſo to be made, ſhall from time to time be 
entred in the ſaid book or ſome other book to be prepared 

for the purpoſe, and kept in the ſaid library. 1. 9. 
Bxcep:ion. 10. But nothing in this act ſhall extend to a publick 
library erected in the'pariſh of Ryegate in the county of 
Surrey, for the uſe of the freeholders vicar and inhabi- 
tants of the ſaid pariſh, and of the gentlemen and cler- 
ymen inhabiting in parts thereto adjacent; the ſaid 
ibrary being conſtituted in another manner than the li- 


brarics provided for by this act. ſ. 11. 


Litany. 


Lond 


a 


Litany. See Publick Mozchip. 
London : Cuſtom of diſtribyrion of inteſtates 


Lo2d's day, 


H E penalties of 12 d a ſunday, and 201 à month; 
for not reſorting to church on the lord's day, are 


treated of under the titles Publi.k wozſhip and Pos 
pery: 


monly called ſunday, according to ab holy will and 
pleaſure and the orders of the church of England pre- 
ſcribed in that behalf; that is, in hearing the word of 
god read and taught; in private and publick prayers, in 


. acknowledging their offences to god and amendment of 


the ſame, in reconciling' themſelves charitably to their 
neighbours where diſpleaſure hath been, in oftentimes re- 
ceiving the communion cf the body and blood of Chriſt, 
in viſiting the poor and ſick, uſing all godly and ſober 
converſation. 


2. By the 1 J. c. 22. No ſacemaker ſhall ſhew, to the in- Exercifing 


worldly calling 
onahe locd's 


tofles, upon the nete; on pain of forfeiting 3s 4.4 a pair, day. 


tent to ſale, any ſhoes, boots, buſkins, ſtartops, flippers or pon- 


and the value thereof; to be recauered at the afſizes, ſeſſions, 
or leet ; one third to the ting, one third to him who ſhall ſuc, 
and one third to the town or lord of the leet where the offence, 


Hall be committed. 1. 28, 46, 50. 


By the 3 C. c. 1. Feraſmuch as the lard's day commonly 


called ſunday, is mach broken and prefaned, by carriers wag- 


goners carters wainmen butchers and dravers of cattle, to the 


great diſhonour of god and repreach of religion; it is enacted, 


that no carrier, with any horſe or horſes, nor waggon-men with 


any waggon or Waggons, nor carmen with any cart or carts, 
nor wainman with any wain or wains, nor drovers t ith any cat- 
tle, ſhall by themſelves or any gther travel upon the ſaid day, on 
pain of 20 f. or if any butcher, by himſelf, or any other for him 


by bis privity er conſent, ſhall &ill or ſell any vittual en the 


faid day, he ſhall forfeit 6s 8d. The ſame being done in the 
Bb2 view 


1. Can. 13. All manner of perſons within the church Due obſervation 
of England ſhall celebrate and keep theJord's day com- * *b*1or# 5 day. 


. 


3 
— — 
— — 


KY 
———— 


2 
by ©. 


Lozd's day. 

view of any juftice of the peace, mayor or other head officer of 
any city ar town corporate, or proof on oath of two witneſſes, 
or confeſſion : To be levied by a coltſlable or churchwarden, by 
warrant of ſuch juſtice or head officet, by diſtreſs and ſale ; ot 
the ſame may be recovered, by any perſon who ſball ſue for the 
fame, by bill plaint or information, in any of his majeſty's 
courts of record, in any city or town corporate, before his ma- 
Jofiy s juſtices of the peace in their general quarter eons of 

peace: The ſame to be employed to the uſe of the poor of 
the pariſh where the offence ſhall be committed; ſaving only 
that it ſhall be lawful for ſuch juſtice mayor or head officer, out 
of the ſaid forfeitures to reward ſuch "fo as ſhall inform ar 


* otherwiſe proſecute as aforeſaid, ſo as ſuch reward exceed net 


the third part of the forfettures. Proſecution to be in fix 
months. Aud provided, that this a Hall not in any ſort 
bridge or take away the authority of the court eccleſiaſtical. 


IF any butcher] E. 12 G. X. and Brotherten. There 
was an indictment for exerciſing the trade of a butcher 
on a ſunday ; and exception was taken, that it was not 
laid to be againit the form of the ſtatute, and it was no 
offence at common law, And upon demurrer, judgment 
was given for the defendant. Str, 702. 

By the 29 C. 2. c. 7. All perſons ſhall on every bord” 
day pl themſelves to the obſervation of the ſame, by exerciſing 
themſelves thereon in the duties of piety and religion, publickly and 
privately and no tradeſman. artificer workman labourer or 
other perſen whatſoever, ſhall do or exerciſe any wordly labour 
buſineſs or work of their ordinary callings on the lord's day or 
any [wk thereof (works of neceſſity and charity only excepted) : 


Aud every perſon being of the age F4 ourteen years and up- 
all 


wards, offending in the premiſſes forfeit 55. And no 
perſon ſhall 32 cry, ſhew forth, or expoſe to {ale any 
wares merchandizes fruit herbs goods or chattels whatſoever, 


| - op the lords day, or any part there; on pain f forfeiting 
the 


0 

ſame. And no drover horſe-courſer waggoner butcher hig. 
ler or any of their ſervants, ſhall travel or come in to his or their 
inn or lodging, upon the lord's day, or any part thereof; on 
pain of 203. And no perſon ſhall uſe imploy or travel upon the 
lord's day, with any boat wherry lighter or barge (except it be 
upon extraordinary occaſion, to be allowed by a juſtice of the 


peace of the county, or head officer or ſome juſtice, of peate 
of the city borough r town corporate where the fact 2 be 


committed) ; on pain of 55s. And if any perſon offending in 

am of the premuſſes, ſhall be theres convicted before any juſtice 

of the peace of the county, or chief officer or juſtice of the peace 
0 


, | 
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of the city borough or town corporate where the offence ſhall be 
committed, on view or confeſſion or oath of one witneſs z the 
ſaid juſtice or chief officer ſhall give warrant to the _ 2 or 
churehwardens of the pariſh where the offence ſhall be committed, 
to ſeize the ſaid goeds cried, ſhewed forth, or put to ſale: as 
aforeſaid, and to ſell the ſame ; and to levy the ſaid —_y 1 


en or penalties by diſtreſs and ſale; and in 4 77 
t 


der to pay the ſaid forfeitures or penalties, that — — — 
offending be ſet publickly in the ſtocks, by the ſpace of two. hours. 
And all the for feitures or penalties aforeſaid ſhall be — and 
converted to the uſe of the poo ene Jon where the offence 
ſhall be committed; ad nn that ſuc Huh mayor or other 
head officer 1 reward the informer — of the ſame, not ex- 
ceeding the third part. But this ſhall not extend to the probi- 
biting of dreſſing A meat in families, or dreſſing or ſelling of 
meat in inns, cooks ſhops, or wittualling houſes, for ſuch as 
otherwiſe cannot be Aprons nor to the crying or ſelling of 
milk, 45 ore nine of the clock in the merning, or after four 


diftreſs, or in caſe of IE or inablity of 


| clock in the afternoon. Preſccutiom for the ſaid offences to 


be in ten days. | 
But by the 10 & 11 W. c. 24. Mackarel are al- 


lowed to be fold on ſundays, before or after divine ſervice. 
ſ. 14. 

And by the 2 G. 3. c. 15. Fiſh carriages (for the ſupply. 
chiefly of the markets within London and Weſtminſter) 
ſhall be allowed to paſs on ſundays or holidays, whether 
laden or returning empty. 

And by the 11 & 12 IF. c. 21, The rulers and overs 
ſeers, auditors and aſſiſtants of the ſociety and company 
of watermen of the river Thames, may appoint any num- 
ber of watermen not exceeding forty, to ply and wotk on 

lord's day between Vaux Hal and the Lime hapſe, 
for the carrying paſſengers at one penny each perſon ; the 
ſame to be 1 (after paying thereout to ſuch perſons 


for their day's labour ſo much as ſhall be agreed on) to 


the uſe of the poor aged decayed and maimed water- 
_ and lightermen of the ſaid ſociety and their widows. 
I * 
| Aka the 9 An. c. 23. It ſhall be lawful for any 
licenſed hackney coachman or his driver, or any chairman, 
to ply and ſtand with their coaches and chairs, and to 
drive and carry the ſame reſpectively on the lord's day, 
within the limits of the bills of mortality, f. 20. 
In the regiſter of archbiſhop Chichley, we find a ſpe⸗ 


Cial elenden, the barbers of London to ex- 
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Fairs and mar- 


—_ thelord's iure and offences done to aimighty god, and to his ſaints, al- 


"PP ; 
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erciſe their callings on the lord's day; and in à viſitation, 
of archbifhop Warham, we find barbers and butchers pre- 
ſented to the ſpiritual court for exerciſing their ſeveral 
trades on that day, and admoniſhed 4 forbear it, on pain 
of eccleſiaſtical cenſures. Gti ay 236. 
3- By the 27 H. 6. c. 5. Conſidering the abominable in- 


ju, pared aiders and fingular afſifters in our neceſſities, becauſe of fairs 
2 140 principal 72 as in Le 
of our lord, in the day of corpus chriſti, 2% 


255 25 nn „ with r and 


„i trinity. 
425 in the 45% of the affiemption of our ble 2d lady, the 


all „ and „ accis bly and mi 
74 Bute end tf in Lg Babs, 7 in which — 
and fiſttval days, for great earthly covetiſe, the people is 


more willingly ver | and in bodily labour foiled, than in other 


—— days, as in  faftening and making their booths and flalls, 
ng and carrying, li ifring and placing their wares outward 


in buying and ſelling, with many deceitful 
, with drunkenneſs and ftrifes, and ſo 


— * and their fervants from divine 

rg 10 is ordained, that all manner of fairs and markets 
in the ſaid principal feaſts and ſundays 2 — friday, ſhall 
aleqrly ceaſe from all ſhewing of any goods or merchandiſes = 
teffary vitual only except), upon pain of forfeiture of all the 
Foods aforeſaid ſo fhewed, o the lord of the franchiſe or liberty 
where ach gooas contrary to this ordinance ſhall be ſhewed ( tht 
Nur s in harveſt 2 Nevertheleſs the king of his 
ſpecial grace by authority of the parliament granteth to them 
power, which of ald time had no day to hold their fair or mar- 
ket, but only upon 4 gti ual days aforeſaid; to hold by the ſame 
auiority and flrength of his old grant, within three days next 
22 the ſaid fraſti, or next after, proclamation fnſt made 15 

femple common people upon which 25 the afore id fair ſhall 
$ holden, always to be certified without any ine or fee to be 
taken to the king's uſe. And they which of old time 

grant, ſufficient be dre the feafls fed, or 

LF in 1— 54 rel 0 airs — 


markets the full number F their days; the ſaid vals and 


42 5 


ſundays, and goed fridays except. 


Provided, that this preſent ordinance fhall | endure until the 


Mext farkament, and ſo forth; execept in the ſaid parliament a 


— onable-cauſe be alledged ſbrted and proved, for the which 
ſeem not ods that the aforeſaid ordinance ſhall ſo 


— 


Within 


lin ay of th as tho they did nothing remember the horrible 
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Within three days next before the ſaid feaſt, or next after. 
In the 8 & 9 Taue Eizabeh 4 Wh was read 205 
and ſecond time, to avoid fairs and markets on ſunday, to 
the next working day following; which therefore WA 
to be the bill that had been prepared in the conyocation 
of 1562, whereby it was provided, that upon every ſab- 
bath day and principal feaſt day, be kept neither open fair 
nor market throughout the year; and that all perſons or 
corporations, having by patent, ſuch days expreſſed, may 
change the ſame days with the days immediately follow- 
ng or going before the ſaid ſundays or principal feaſt day, 


242. | 
10 the third year of king Charles the firſt, a national faſt 
having been appointed, the biſhop of Wincheſter was di- 
rected to move the king, that whereas on that day divers 
fairs and markets were granted to divers towns by char- 
ter, his majeſty would be pleaſed, that in thoſe places they 
might have liberty to keep the ſaid faſt the next day after 
the ſaid fairs ended, notwithſtanding his majeſty's procla. 
mation to that day; with which his majeſty was well 
pleaſed, and the biſhops of each dioceſe were directed by 
the houſe to take care accordingly. G7. 275. 
M. 38 & 39 El. Comyns and Boyer. A. fair holden 
upon the ſunday is ſufficient in law ; for altho* by the 
ſtatute there is a penalty inflicted upon the party that ſells 
upon that day, yet it maketh not the ſale to be void. 
Cro. Eliz. 485. 


4. By the 1 C. c. 1. Foraſinuch as there is nothing more Sports, 


neceptable to god, than the true and ſincere ſervice and worſhip 
of him according to his holy will, and that the keeping holy of 
the lord's day is a principal part of the true ſervice of god, 
which in very many places of this realm hath been and now is 
profaned and neglected by a diforderly fort of people, in exer- 
ciſing and frequenting bear-baiting, bull-baiting, interludes com- 
mon plays, and other unlawful exerciſes and paſfimes upon the 
lords day; and for that many quarrels, bloodſheds and other | 
great inconveniences, have grown by the reſort and concourſe of 
people going out of their own pariſhes, to ſuph diſordered and 
unlawful exerciſes and paſtimes, neglecting divine ſervice both 
in their own pariſhes and elſewhere : it is enacted, that from 
henceforth there ſhall be no meetings, aſſemblies, or concourſe 
of people, out of their own pariſbet, on the lords day, for any 
ſports and paſtimes whatſoever ; nor any bear-baiting, bull- 
baiting, interludes, common plays, or other unlawful exerciſes 
and paſtimes, uſed by any perſons within their own pariſhes. 
Aud every perſon offending 1 wy the premiſſes, ſhall * 

” | + 


© 
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for every offence 31 4.d to the uſe of the poor, ud any Ju. 
tice of. the peace of the county, or chief officer of a city borough 
or town corporate where the offence ſhall be committed, who on 
his own view, or confeſſion of the party, or proof of one wit- 


neſs by oath ſhall find any perſon offending in the premiſes, ſhall 


give warrant under his hand and ſeal to the conſlables and © 


churchwardens of the pariſh where the offence ſhall be commit- 
ted, to levy the ſaid 8 fo 56 by diſtreſi and {at's and 
in default of ſuch diſtreſs, that 1 pariy offending be ſet pub. 
lilly in the flocks by the ſpace of three hours. Provided, that 
no man be impeached by this aft except he be called in queſtion 
within one month next aſter the offence committed. Provided 
alſo that the eccleſiaftical juriſdiftion by virtue of this aft, ſhall 
not be abridged ; but that the eccleſiaſtical court may puniſh the 
ſaid offences, as if this act had not been made, | 


The keeping holy of the lords day] Which duty Lind- 


wood thus deſcribes: To keep it holy and pure with re- 


verence; that is to ſay, generally, by ceaſing on that day 
from wickedneſs; particularly, by reſting from bodily la- 
bour, which hinders the operations of the ſoul towards 
god; and molt eſpecially, by employing it wholly in di- 
vine contemplations. And elſewhere, he ſays, we muſt 
reſt wholly unto god, From which, and from the many 
laws that were made in the times of our Saxon anceſtors 
againſt profaning the lord's day, the learned biſhop Stil- 
lingfleet draws this pious concluſion, That the religious 


.-,- obſervation of the lord's day is no novelty ſtarted- by 


ſome ſects and parties among us; but that it hath. been 


the general [ſenſe of the beſt part of the chriſtian world, 


and is particularly enforced upon us. of the church. of 
England, not only by the homilies, but by the moſt an- 
cient eccleſiaſtical laws amongſt us. Accordingly (before 
the book of ſports had been ſet forth by king James the 
firſt) not only the injunctions of Edward the ſixth and 
queen Elizabeth Rad ſpecially inforced this duty; but a 
bill had been provided by the biſhops in the twelfth year 
of queen Elizabeth for enforcing the obſervation of it; 
and divers bills for that end had alſo been actually 
brought into parliament : One, in the 27 Eliz. intitled, 
A bill for the better and more reverend obſerving of the 
ſabbath day; which having paſſed both houſes after great 
diſputation, was denied the royal aſſent, probably upon 
the diſlike of the queen had of the parliament's intermed- 
dling in matters of religion. Three attempts of the like 
nature were zlſo made in the reign of king James the 


: 7 


eee wry nne 
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firſt ; as appears by the journals of parliament in the ſe⸗ 


yeral years: and (after what had been done in the firſt 
and in the third year of king Charles the firſt) we find a 
bill in parliament in the ſixteenth of Charles the ſecond, 
for puniſhing divers abuſes committed on the lord's day; 
and in the ſame year, when a bill for the better obſer- 
vation of the lord's day was prepared for the royal aſſent, 
and ready to be paſſed, it was Rolen, and could not be 
—.— upon a ſtrict examination made by the houſe of 
lords. Gi. 236. | 


There ſhall be no meetings, aſſemblies, or concourſe of people 
out of their own pariſhes, on the lurd's day, for any ſports and 

aftimes whatſoever] This alſo was provided againſt in 
king James's book of ſports: We do likewiſe ſtraight- 
« 1y command, that every perſon ſhall reſort to his own 
1 church, to hear divine feryice, and each pariſh 
e dy it ſelf to uſe the ſaid recreation after diyine ſervice.” 
Gi). 236. - 5496 r 0440 BO 

For any ſports and paſtimes whatſoever] - King James the 
firſt, in the aforeſaid book of ſports, in the year 1618, 
publickly declared to his ſubjects theſe games following 
to he /awful; viz. dancing, archery, leaping, vaultings 
may-games, whitſun ales, and morrice dances and did 
command that no ſuch — mirth or recreation ſhquld 
be forbidden to his ſubjects on ſundays after evening ſer- 
vice: but reſtraining al recuſants from this liberty; and 
commanding each parifh (as was ſaid before) to uſe theſe 
recreations by it ſelf; and prohibiting all unlawfit games, 
bear-baiting, bull-baiting, interludes, and bowling by the 
meaner ſort, Dalt. c. 46. Gib/. 236. 4 01 2 ö 
5. By the 29 C. 2. c. 7. No perſon, upon the lord's 
day, ſhall ſerue or execute, or cauſe to be ſerued or executed, 
any torit, proceſs, warrant, order, judgment, or decree (ex- 
cept in caſes of treaſon, felony, or breach of. the peace); but 
the „7. of the ſame ſhall be void to all intents and purpoſes : 
and the perſon ſe ſerving or executing the ſame, ſhall be as lia- 
ble to the ſuit of the party grieved, and to 2 damages to 


bim for doing thereof, as if he had done. the ſame without 


any writ, proceſs, warrant, order, judgment, or decree. at all. 


Shall ſerve or execute, or cauſe to be ſerved or executed, any 
writ, proceſs, &c.] Before this ſtatute, one might have 
been attached for arreſting another on ſunday (as in Prin- 
ſer's caſe, H. 16 Car. who was fined 20 8 for ſo doing); 

{ but 


— 
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yy with this circumſtance, that he might have arreſted 
no upon any other day of * aro Agreeably to 
ds ch, Keeling ſaid, upon ſuch a motion, that he had 
wn many attachments for arreſting a man upon a ſun- 


day, but ſtill the affidavit contained, that he might have 


been taken on another day; to which Twiſden added, 
that ſo-alſo it was for arreſting a man as he was goin 
to church, to n him. Cro. Car. 602. + gong 


55. 
Proce of] 5] A libel was exhibited in the ſpiritual court 
of Dur inſt a woman for incontinence, and the 
Citation: was upon the church door on a ſunday, 
according to CT in _ which it was urged as the 
opinion of civilians, ſuch citation was ſufficient 
e vn a perſonal ſerving, and that this had been the 


Halt chief juſtice faid, if the eccleſiaftical law was and 
had always been to ſerve this proceſs on a ſunday (in 
which relpet it was different from temporal proceſs, 


- which may be as well ſerved on any other day,) that 


then it did not ſeem to be the intent of this ſtatute, to 
tabs away the ſerving it in that manner; which is only 
mant of procefſes, that may as well be executed at any 
ether time. 5 Mod. 449. 2 Salk. 625. 


Except in t br > the 
But by pen cafe ay ys > 5p 5 A 4 
ing te eſcape out ofthe eg, bench or 
ſon, may be executed on the lord's day. ſ. 3. 


| Breach of the peace] ji METS 
warrant to a conſtable, to take another perſon to find 
ſureties for the good behaviour, The conftable executed 


the warrant on à ſunday :-and he was juſtified — 
ha- 


court; who reſolved, that a warrant for the 
viour is u warrant for the peace and more and — this 


ſtatute is to be fayourably interpreted e. 


Raym. 250. | 

6. By the fame ſtatute, Tf any perſon which Ralf on? 
pom the loyd's day, Hull be then robbed ; no hundred, or the 
inhabitants thereof, ſhall be charged with or anſwerable for 
any robbery fo committed : but the perſon ſo robbed ſhall be 
barred from bringing any action for the ſaid robbery. Never- 
theleſs, the inhabitants of the counties and hundreds (after no. 
tice of any ſuch robbery to them or ſame of them given, or af- 


fer bus and cry for the ſame to bi 3 


— Q 


Tau ce e both before and ſince this ſtatute: and 


it after the offenders; on pain of forfeiting to the Ring as 
2 af might have been recovered againſt the hundred 


| 8 che adminiſtring of this ſacrament to ſick 


L62d'S day, 


by the party robbed, if this law had not been made. ſ. 5. 

4 any perſon c.] This clauſe was probably inferted, 
with reference to a judgment given in the court of king's 
bench, M. 16 J. in the caſe between Maite and the 
hundred of Stote; where the queſtion was, whether ane 
being robbed uporr the ſunday morning in time of diving 
ſervice, and making hue and cry, and the hundred not 
producing any of the robbers, the ſaid hundred ſhoutd. be 
chargeable by the ſtatute? And this queſtion was twice 
argued at the bar on beth ſides ; and the juſtices deli- 
vering their opinions ſeriatim, becauſe it was a leadin 
caſe in this point, and had never before been queſtion 
Croke, Doderidge, and Haughton held that the hu 
was Chargeable ; but Mauntague chief 1 the con- 
trary, for this among other reaſons, becauſe the law ap- 
points that men ſhould be at divine ſervice, on funday, 
and it is at the peril of thoſe who will travel upon ſun» 
days; if they be robbed, Howeyer judgment was-given 
otherwiſe; and it appears not by the report, what the 

ttieular occaſion was, to travel on the ſunday, Cre, 

2 496. Gi. 239. 581 | 

Which ball travel upon the lords day] M. 7d. m. k 
ber againſt the hundred of Edmingtom, The plaittriff lived 

a mile from the church, and going thither with his lady 

in his coach upon a ſunday, was robbed ; and brought 

his action againft the hundred, ard recovered ; for the 
ſtatute extends only to rhe cafe of travelling but Pratt 

chief juſtice faid, if they had been going to mater vi- 

ſits, it might habe been otherwiſe. Kr. 406. 
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perſons : See title Dick. 


1. Rubrict. There ſhall none be admitted to the holy who fhall or 
communion, until ſuch time as he be confirmed, or be fhall not be ad- 
ready and defirous to be confirmed. — 62s 
Peccham. None ſhall give the communion to the pariſhioner ? 


of another prieft, without his mani feſt licence: Which ordi- 
Fa 2 oP w> 


nance 


. wꝛ ¶ . en CY — 
. 
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| er nevertheleſs Hall nat extend to travellers, nor 10 perſong 


in danger, nar to caſes of neceſſity. Lind. 233. 


+ Travellers] For trayellers are pariſhioners of every Pas 
riſh, - Id. 


» Perſons in danger] That is, in danger of death. Id. 

And by Can. 28. The churchwardens or queſtmen and 
their aſſiſtants ſhall mark, as well as the miniſter, whe- 
ther any ſtrangers come often 'and commonly from other 
pariſhes to their church, and ſhall ſhew their miniſter of 
them, leſt perhaps they be admitted to the lord's table 
amongſt others; which they ſhall forbid, and remit ſuch 
home to their on pariſh churches and miniſters, there to 
receive the communion with the reſt of their own neigh- 


urs, | A 794, | 

Nubr. And if any be an open and notorious evil liver, 
or have done any wrong to his neighbours by word or 
deed, ſo that the congregation be thereby offended ; the 
curate, having knowledge thereof, ſhall call him and ad- 
vertiſe him, that in any wiſe he preſume not to come to 
the lord's table, until he hath openly declared himſelf to 
have truly repented, and amended his former naughty 
life ; that the congregation may thereby be ſatisfied, which 
before were. offended; and that he hath recompenſed the 
Fate to whom he hath done wrong ; or at leaſt declare 

imſelf to be in full purpoſe ſo to do, as ſoon as he con- 
veniently may. | 


..\ Rubr. The ſame order ſhall the curate uſe with thoſe, 
betwixt whom he perceiveth malice and hatred to reign ; 
not ſuffering them to be partakers of the lord's table, un- 


til he know them to be reconciled, And if one of the 


parties ſo at variance be content to forgive, from the bot- 


tom of his heart, all that the other hath treſpaſſed againſt 
him, and to make amends for that he himſelf hath offend- 
ed, and the other party will not be perſuaded to a godly 
unity, but remain ſtill in his frowardneſs and malice ; the 
miniſter in that caſe ought to admit the penitent perſon to 
the holy communion, and not him that is obſtinate, Pro- 
vided, that every miniſter ſo repelling any, as is ſpecified 
in this or the next preceding paragraph of this rubrick, 
ſhall be obliged to give an account of the ſame to the 


ordinary, within fourteen days after at the fartheſt, And 
the ordinary ſhall proceed againſt the offending perſon ae- 
cording to the canon, . 


By Can. 26, No minifter ſhall in any wiſe admit to the 


receiving of the holy communion, any of his cure or flock, 


which 


; f 2 
Lodd's ſupper: 
which be openly known to live in ſin notorious without 
repentance; nor any who have maliciouſly and openly 
contended with their neighbours ; nor any L 


or ſidemen who refuſe or neglect to make preſentment of 


offences according to their oaths. | 

By Can. 27: No miniſter, when he celebrateth the 
communion, ſhall wittingly adminiſter the ſame to any 
but to ſuch as kneel, _ pain of ſuſpenſion; nor, un- 
der the like pain, to any that refuſe to be preſent at pub- 
lick prayers, according to the orders of the church of 
England; nor to any that are common and notorious de- 
pravers of the book of common prayer and adminiſtration 
of the ſacraments, and of the orders rites and ceremonies 
therein gz or of any thing that is contained in 
any of the 39 articles; or of any thing contained in the 
book of ordering prieſts and biſhops; or to any that have 
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ſpoken againſt and depraved his majeſty's ſovereign autho- 


rity in cauſes eccleſiaſtical : except every ſuch perſon ſhall 
firſt acknowledge to the miniſter before the churchwar- 
dens, his repentance for the ſame, and. promiſe by word 
(if he cannot write) that he will do ſo no more ; and ex- 
cept (if he can write) he ſhall firſt do the ſame under his 
hand writing, to be delivered to the miniſter, and by him 
ſent to the biſhop of the dioceſe, or ordinary of the place, 
Provided, that every miniſter ſo repelling any (as is ſpeci- 
hed either in this, or in the next — conſtitution) 
ſhall upon complaint, or being required by the ordinary, 
ſignify the cauſe thereof unto him, and therein obey his 
order and direction. kf 
By Can. 109. If any offend their brethren, either by 
adultery, whoredom, inceſt, or drunkenneſs, or by ſwear- 
ing, ribatd „ uſury, or any other uncleanneſs, or wick- 
edneſs of life, 
mitted to the holy communion, till they be reformed, 
2. Can. 71. N, 
munion in any private houſe ; except it be in times of ne- 
ceſſity, when any being either ſo impotent as he cannot 
$0 to the church, or very dangerouſly ſick, are deſirous to 
o partakers of the holy ſacrament ; upon pain of ſuſ- 
penſion for the firſt offence, and excommunication for 
the ſecond, Provided, that houſes are here reputed for 
pray houſes, wherein are no chapels dedicated and al- 
owed by the eccleſiaſtical laws, of this realm. And pro- 
vided alſo, under the pains before expreſſed, that no 
Chaplains do adminiſter the communion in any other pla- 
ces, but in the chapels of the ſaid houſes ; and that alſo 


they 


ſuch notorious offenders ſhall not be ad- 


o miniſter ſhall adminiſter the holy com- Not to be - 
niſtred in private 
houles, 
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they do the ſame very ſeldoni upon ſundays and holidays : 


| fo that both the lords arid maſters of the ſaid houſes, and 


their families, ſhall at other times reſort to the their own 
pariſh churches, and there receive the holy communion 
at the leaſt once every year. | | | 

3. Can. 22. We do require every miniſter to give 
warning to his pariſhioners publickly in the church at 


morning prayer, the ſunday before every time of his ad- 


miniſtring that holy ſacrament, for their better prepara- 

tion of themſelves : which ſaid warning we injoin the ſaid 
ifhioners to accept and obey, under the penalty and 
ger of the law. 


And by the Rubrick; The miniſter ſhall always give 


warning for the celebration of the holy communion, upon 
the ſunday, or ſome holiday immediately preceding, - 
4. Rubr. So many as intend to be partakers of the holy 


communion, ſhall ſignify their names to the curate, at 


leaſt ſome. time the day before. 

E. 13 Car. 2. An action upon the caſe was brought 
againſt a miniſter for _—_— the facrament to another, 
and the jury found for the plaintiff, and gave damages. 
And it was moved in arreſt of judgment, among other 
things, that the party had not ſet forth in his declaration; 
that he. gave notice according to the ſtatute ; nor that he 
was a pariſhioner of that pariſh ; without which the mi- 
niſter might not admit him by the laws of the church. 
But theſe points appear not to have come under conſidera- 
tion, becauſe another exception was of itſelf adjudged to 
be fatal, viz. That the plaintiff declared for not admini- 


ſtring two ſundays, and had not ſet forth that in the ſe- 


cond inſtance he deſired the miniſter to do it, and yet 
intire dam had been given for both. 1 Sid. 34. 


What number is 5. Ribr. There ſhall be no celebration of the lord's 


requiſite for 


ſupper, except their be a convenient number to commu- 
nicate with the prieſt, according to his diſcretion. 

And if there be not above twenty perſons in the pariſh 
of diſcretion to receive the communion ; yet there thall 
be no communion, except four (or three at the leaſt) com- 


municate with the prieſt. 


And in cathedral and collegiate churches and colleges, 
Where there are many prieſts and deacons, they ſhall all 
receive the communion with the prieſt every ſunday at the 
leaſt, except ir” Again reaſonable cauſe to the contrary: 

6. Can. 82. Whereas we have no doubt, but that in 


all churches convenient and decent tables are provided and 
placed, for the celebration of the holy communion ; we 


appoint 


| F | 
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appoint that the ſame tables ſhall from time to time be kept 
and repaired in ſufficient and ſeemly manner, and-covered 
in time of divine ſer vice with a carpet of ſilk or other de- 
cent ſtuff, thought meet by the ordinary of the place, if 
any queſtion be made of it, and with a fair linen cloth at 
the time of the miniſtration as becometh that table; and 
ſo ſtand, ſaving when the holy communion is to be ad- 
miniſtred, at which time the ſame ſhall be placed in fo 
good ſort within the church or chancel, as thereby the 
miniſter may be more conveniently heard of the communi- 
cants in his prayer and miniſtration, and the comuni- 
cants alſo more conveniently and in more number may 
communicate with the ſaid miniſter. | 


7. By Can. 20. Thechurchwardens, againſt the time Bread and wine 
of every communion, ſhall at the charge of the pariſh, do be provided. 


with the advice and direction of the miniſter, provide a 
ſufficient quantity of fine white bread, and of good and 


- wholeſome wine, for the number of communicants that 


ſhall receive there; which wine ſhall be brought to the 


communion table, in a clean and fweet ſtanding pot or 


ſtoop of pewter, if not of purer metal. | 

And by the Rnbrick : The bread and wine for the com- 
munion ſhall be provided by the curate and churchwardeas 
at the charges of the pariſh. 

In the caſe Franklyn and the maſter and brethren of 
St Croſs: T. 1721. Altho' by the endowment the vicar 
was to find the facrament wine; yet the court were of 
opinion it ſhould be found by the pariſhioners, according 
to the canon. Bunb. 79. It had been better to have 
ſaid, according to the rubrick ; which is eſtabliſhed by act 
of parliament. 

And to take away all occaſion of diſſention and ſuper- 
ſition, -which any perſon hath or might have concerning 
the bread and wine; it ſhall ſuffice that the bread be ſuch 
as is uſual to be eaten, but the beſt and pureſt wheat 
bread that conveniently may be gotten. 


8. In the rubrick in the communion ſervice of the 2: Ed. Offertory. 


6. it was ordained, that *© whyles the clearkes ſo ſyng the 
« 'offertory, ſo many as are diſpoſed,” ſhall offer ta the 


poore mennes boxe, every one accardinge to his habi- 


litie and charitable mynde.“ 

And by the preſent rubrick : Whilſt the ſentences. of the 
offertory are in reading, the deacons, churchwardens, or 
other fit perſon appointed for that purpoſe; ſhall receixe 
the alms for the poor, and other devotions of the peaple, 


in 


* 
*# 
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* 
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in a decent baſin to be provided by the pariſh for that 
purpoſe, and reverently bring it to the prieſt, who ſhall 
humbly preſent and place it upon the holy table. 

And after divine ſervice is ended, the money given 
at the offertory ſhall be be diſpoſed of to ſuch pious and 
Charitable uſes, as the miniſter and churchwardens ſhal} 
think fit; wherein if they diſagree, it ſhall be diſpoſed 
of, as the ordinary ſhall appoint: | 
9. Rabr. Such ornaments of the church; and of the 


iner officiating. miniſters thereof, at all times of their miniſtration, ſhall 


be retained and be in uſe, as were in the church of Eng- 
land by the authority of parliament in the ſecond year 
of the reign of king Edward the ſixth. | 

And by the rubrick of the 2 Ed. 6. it is ordained, that 
upon the day and at the time appointed for the miniftras 
tion of the holy communion, the prieſt that ſhall execute 
the holy miniſtry ſhal put upon him the veſture appointed 
for that miniſtration, that is to ſay, a white albe plain; 
with a veſtment or cope : and where there be many prieſts 
or deacons, there ſo many ſhall be ready to help the prieſt 
in the miniſtration, as ſhall be requiſite ; and ſhall have 
upon them likewiſe the veſtures appointed for their mi- 
niſtry, that is to ſay, albes with tunacles; - _ 

And whenſoever the biſhop ſhall celebrate the holy 
communion in the church, or execute any other publick 
miniſtration ; he ſhall have upon him, . beſides his rochet, 


a ſurplice or albe, and a cope or veſtment, and alſo his 


paſtoral ſtaff in hand, or elſe born or holden by his 
chaplain. 

10. Art. 28. Tranſubſtantiation (or the change of the 
ſubſtance of bread and wine) in the ſupper of the lord, 
cannot be proved by holy writ; but it is repugnant to 
the plain words of ſcripture, overthroweth the nature 
of a ſacrament, and hath given occaſion to many fu- 
perſtitions. | | 

And by the ſtatute of the 25 C. 2: c. 2. the declaration 
required as a qualification for offices is as follows: I 
& A. B. do declare, that there is not any tranſubſtantia- 
<« tion in the facrament of the lord's ſupper, or in the 


C elements of bread and wine, at or after the conſe- 


Pod lure of the 
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& cration thereof by any perſon whatſoever,” 
11. By Can. 27. No miniſter, when he celebrateth the 
communion, ſhall wittingly adminiſter the ſame to any 
but to ſuch as kneel ; under pain of ſuſpenſion; 5 
And by the rubrict at the end of che communion office: 
Whereas it is ordained in this oſtce for the Cn" 
0 


bl 
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of the lord's ſupper, that the communicants ſhould re- 

ceive the ſame kneeling (which order is well meant for a 
ſignification of our humble and grateful acknowledgment 
of the benefits of Chriſt therein given to all worthy re- 

ceivers, and for the avoiding of ſuch profanation and diſ- 

order in the holy communion as might otherwiſe enſue), 
yet leſt the ſame kneeling ſhould by any perſons, either 

out of ignorance and infirmity, or out of malice and ob- 

ſtinacy be miſconſtrued and depraved; it is here declared, 

that thereby no adoration is intended, or ought to. be. 
done, either unto the ſacramental bread and wine there 

bodily received, or unto any corporal preſence of Chriſt's 

natural fleſh and blood ; for the ſacramental bread and 

wine remain ſtill in their very natural ſubſtances, and there- 

fore may not be adored U that were idolatry, to be ab- 
horred of all faithful chriſtians); and the natural body 
and blood of our ſaviour Chriſt are in heaven, and not 
here; it being againſt the truth of Chriſt's natural body, 

to be at one time in more places than one. 
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12. Art. 30. "The cup of the lord is not to be denied Communion in 
to the lay people; for both the parts of the lord's ſacra- 2 — 


ment, by Chriſt's ordinance and commandment, ought to 
be miniſtred to all chriſtian men alike. | wm 
And by the ſtatute of the 1 Ed. 6. c. 1. Foraſmuch as 
it is more agreeable to the firſt inſtitution of the ſaid ſa- 
crament, and more conformable to the common uſe and 
practice of the apoſtles and of the primitive church for 
above 500 years after Chriſt's aſcenſion, that the ſame 
ſhould be adminiſtred under both the kinds of bread and 
wine, than under the form of bread only; and alſo it is 
more agreeable to the firſt inſtitution of Chriſt, and to 
the uſage of the apoſtles and the primitive church, that 
the people ſhould receive the ſame with the prieſt, than 
that the prieſt ſhould receive it alone: it is therefore 
enacted, that the ſaid moſt bleſſed ſacrament be commonly 
delivered and miniſtred unto the people, under both the 
kinds, that is to ſay, of bread and wine, except 8 
otherwiſe require. And alſo that the prieſt which ſhall 
miniſter the ſame, ſhall at the leaſt one day before, ex- 


hort all perſons which ſhall be preſent, likewiſe to reſort 


and prepare themſelves to receive the ſame. And when 
the day prefixed cometh, after a godly exhortation by the 
miniſter made (wherein ſhall be further expreſſed the be- 
nefit and comfort promiſed to them which worthily re- 
ceive the holy ſacrament, and danger and indignation of 
god threatned to them which ſhall preſume to receive the 

fy Cc ſame 


5 
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ſame unworthily, to the end that every man may try 

and examine his own conſcience before he ſhall re- 

ceive the ſame) the ſaid miniſter ſhall not without a 
lawful-cauſe deny the ſame to any perſon that will de- 
voutly and humbly deſire it. Not condemning hereby, 
the uſage of any church out of the King's dominions. 

Bread and wine 1 . Rubr. Tf any of the bread and wine remain un- 

remaining. conſecrated, the curate ſhall have it to his own uſe; 
but if any remain 'of that which was conſecrated, it 
ſhall not be carried out of the church, but the prieſt, and 
ſuch other of the communicants as he ſhall then call un- 
tp him, ſhall immediately after the bleſſing, reverently 

. eat and drink the ſame. 

8 14. B a conſtitution of archbiſhop Langton, it is en- 
joined, that no ſacrament of the church ſhall be denied to any 
one, upon the account of any ſum of money: but F any thing 
hath beep atcuſtomed to 4 given by the pious devotion of the 


faithful, juſtice ſhall be done . to the churches by the ar- 
dinary of the place afterwards. ind. 278. 


Upon the account' of any ſum of men] Uſed to be 
paid or taken in the adminiſtration of any of the ſacra- 
ments. Id. 


" Hath been accuſtomed ta be given] That is, of old, and 
for ſo long time as will create a preſcription, altho' at 
firſt given voluntarily; for they who have paid ſo long, 
are preſumed at firſt to have bound themſelves voluntarily 
therunto. 714. 5 * 

And by the rubrick - Yearly at eaſter, eyery pariſhi- 
oner ſhatl reckon with the parſon vicar or curate, or his 
or their deputy or deputies ; and pay-to them or him all 
Eccleſiaſtical duties, accuſtomably due then and at that 

time to be paid. | K 
How often in the 1 4 By the ancient canon lar, every layman (not prohi- 
airy be admi- bited by crimes of a heinous nature) was required to com- 
municate at leaſt thrice in the year, namely, at eaſter, 
whitſuntide, and chriſtmas ; and the ſecular clergy not 
communicating at thoſe times, were not to be reckoned 

amongſt catholicks. Gib/. 387. | 

And by the rubric in the book of common prayer; 
Every pariſhioner ſhall communicate at the leaſt three 
times in the year, of which eaſter to be one. 

And by Car. 21. In every pariſh church and chapel 
where ſacraments are to be adminiſtred, the holy commu- 

. nion 
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nion ſhall be adminiſtred by the parſon vicar or miniſter, 
ſo often, and at ſuch times, as every, pariſhioner may 
communicate at the leaſt thrice in the year, whereof the 
feaſt 11 N to be one: according as they are appointed 
by the book of common prayer. 

And the churchwardens or queſtmen, and their affiſtants? 
ſhall mark (as well as the miniſter), whether all and every 
of the pariſhioners come ſo often every year to the holy 


communion, as the laws and conſtitutions do require. 


Can. 28. 

And ſhall yearly within forty days after eaſter. exhibit 
to the biſhop or his chancellor, the names and ſirnames 
of all the pariſhioners as well men as women, which being 
of the age of ſixteen years received not. the communion 
at. eaſter before, Can. 112. 8 

By Can. 24. All deans, wardens, maſters or heads of 
cathedral and collegiate churches, prehenglagies, canons, 
vicars, petty canons, ſinging men, and all others of the 
foundation, ſhall receiye the communion four times yearly 
at the leaſt. | 

And by Can, 23. In all colleges and halls within both 
the univerſities, 1 and fellows, ſuch eſpecially 
as n AN pupils, ſhall be careful that all their ſaid pu- 
pils, and the reſt that remain among them, do diligently 
frequent publick ſervice and ſermons, and receive the 
holy communion, which we ordain to be adminiſtred in 
all ſuch colleges and halls, the firſt agd ſecond ſunday of 
every month; requiring. all the ſaid maſters fellows and 
ſcholars, and all the reſt of the ſtudents, officers, and all 
other the fervants there, ſo to be ordered, that every 
one of them ſhall communicate four times in the year at 
the leaſt, kneeling reverently and decently upon their 
knees, according to the order of the communion book 
preſcribed in that behalf. 
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16, By the 1 Ed. 6. c. 1. Whoſoever ſhall deprave Penalty of de- 
deſpiſe or contemn the moſt bleſſed ſacrament of the body praving the holy 
and blood of our ſaviour Jeſus Chriſt, commonly called menten. 


the ſacrament of the altar, and in ſcripture the ſupper 
* table of the lord, the communion and partaking of 
the body and blood of Chriſt, in contempt thereof, by 
any contemptuous words, or by any words of depraving 
deſpiſing ar reviling, or whoſoever ſhall adviſedly in an) 
other wiſe contemn deſpiſe or revile the ſaid moſt bleſ- 


fed ſacrament, contrary to tbe effects and declaration 


aboveſaid ; ſhall ſuffer impriſanment of his body, and 
| "© c'2 | make 
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make fine and ranſom at the king's will. And thejuſtices 
of the peace, or three of them at leaſt, whereof” one to 
be of the quorum, ſhall have power to take information 
and accuſation by the oaths of two witneſſes ; and after 


fuch accuſation or information ſo had, to inquire by the 


oaths of twelye men, in every their four quarter ſeſſions 


yearly to be holden, of all and ſingular ſuch accuſations 


or informations to be had or made of any the offences 
aforefaid ; and upon every ſuch accuſation and informa- 
tion, the offender ſhall be inquired of and indicted before 
the ſaid juſtices, or three of them as aforeſaid, of the ſaid 
contempts and offences, by the verdict of twelve men, if 
the matter of the ſaid accuſation and information ſhall 
ſeem to the 1 good and rt L. „„ „ 

And the ſaid juſtices, or three of them as aforeſaid, 
before whom any ſuch preſentment information and ac- 
cuſation ſhall be made, ſhall examine the accuſers what 
other witneſſes were by and preſent at the time of the 
committing the offence, and how miany others than the 
accuſers have knowledge thereof; and ſhall have power 
by their diſcretions to bind by recognizance as well the 


' faid accuſers, as all ſuch other perſons whom the ſaid ac- 


cuſers ſhall declare to have knowledge of the offences by 
them preſented and informed, every of them in 51 tothe 
king, to appear before the ſaid juſtices before whom the 
offender ſhall be tried at the day of trial and deliverance 
of ſuch offender. C. 2. | 

And the ſaid juſtices, or three of them as aforeſaid, 
ſhall have power to make proceſs againſt oy perſon ſo 
indicted, by two capias's and an exigent and by capias 
utlagatum into all the places within this realm; and up- 
on the appearance of the offender, to determine the of- 
fences aforeſaid : And the ſaid juſtices, or three of them 
as aforeſaid, ſhall have power to let any ſuch perſon ſo 
indicted, upon ſufficient ſureties by their diſcretion, to 
bail for their appearance to be tried, ſ. 3. 

Provided, that the ſaid juſtices at their quarter ſeſſions 
where any offender ſhall be or ſtand indidted of any of 
the ſaid offences ſhall direct a writ in the king's name to 
the biſhop of the dioceſe wherein the offence is ſuppoſed 
to be committed, willing and requiring the ſaid biſhop 
to be in his own perſon, or by his chancellor, or other his 
ſufficient deputy learned, at the quarter ſeſſions in the 
ſaid county to be holden, when and where the ſaid offen- 
der ſhall be arraigned and tried, appointing to them in — 

* 0 ſai 
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ſaid writ the day and place of the ſaid arraignment; 
which writ ſhall be of this form: „ The king &c. to 
ce the biſhop of reeting. We command you, 
that you, your chancellor, or other your deputy ſuf- 
« ficiently learned, be with our juſtices affigned to 
„keep the peace within our county of ſuch a 
% day, at our ſeſſion then and there to be holden, to 
« give counſel and adviſement to the ſame our juſtices 
&* aſſigned to keep the peace as aforeſaid, upon the ar- 
* raignment and delivery of the offenders, againſt the 
form of the ſtatute concerning the holy ſacrament of 
5 he ar.” 6.4 

Provided, that no perſon ſhall be indicted for any the 
ſaid offences, but within three months next after the of- 
ferice committed. ſ. 5, 

And in all trials for ſuch offences before the ſaid juſ- 
tices, the perſon complained of, and arraigned ſhall be 
admitted to purge or try his innocency, by as many or 
more witneſſes in number, and of as good honeſty and 
en as the witneſſes be which depoſed againſt him. 
6. | 
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17. Rubr, Upon the ſundays and other holidays (if Service when 
there be no communion) ſhall be ſaid all that is appoint- ere is no cm- 


ed at the communion, until the end of the general 
prayer for the whole ſtate of Chriſt's church militant here 
in earth, together with one or more of the collects there 
following; concluding with the bleſſing. 


6 


Mahometans. 


M R Hawkins ſays, it ſeems to be agreed to be a good 


exception to a witneſs, that he is an infidel ; that 

is, that he believes neither the old nor new teſtament to 

be the word of god, on one of which our laws require 
the oath ſhould be adminiſtred. 2 Haw. 474. 

Nevertheleſs, infidels in ſome caſes nad, ai admitted 


to give evidence. 
Thus in the caſe of Omichund and Barker, in the coyrt 


of chancery, a Mahometan was ſworn upon the Koran, 


2 Eg. Caf. Abr. 


397+ 
And AA. 12 G. * At the council, Dec. 9. 1738. 


Preſent the two chief juſtices. On a complaint of Jacob 
Cc 3 | Fachina 
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Wahometan. 


Fucbina againſt general Sabine, as governor of Gibraltar ; 
Alderaman Ben , a Moar, was produced as a witneſs, 


and ſworn upon the Koran. Str. 1104, 
Markets. See Church. 
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Y ONCERNING marrying again, the former 


huſband or wife being living; See Tit. Poly- 
gamp, ; 
Concerning a man marrying a ſecond wife, the former 
wife being dead; or marrying a widow ; See Tit. Bi- 
Having firſt premiſed, that the ſtatute of the 26 G. 2. 
ch. 33. which will often occur in the following ſections 
doth not extend. to the marriages of the royal family ; nor 
to Scotland ; nor to any marriages amongſt the people 
called quakers, or amongſt perſons profefling the jewiſh 
religion, where buth the parties are quakers or jews re- 
ſ ively ; nor to any marriages beyond the ſeas. C, 17, 
18. I will treat of the matters contained under this ti 
in the following order : | | 


I. Vbo nay marry. 

II. Of marriage contratls, 
III. Of bannt. 

IV. Of licence. 

V. When and where to be ſelemnixcd ; and therein 
* of clandeſtine marriages. Fe. IS 
VI. Form of ſolemnization, 
VII. Fee for marriage. 
VIII. Regiſter of marriage. 
IX. Certificate of marriage. 
X. Trial of marriage. 
XI. Divorce, 

XII. Alimony, 

XIII. Elopement. 


I. Who 


ar 3 


. % » . * 
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I. Who may marry. 


1. DM. WWhere there is not the conſent of both parties, it 


is no marriage, Therefore they who give girls unto 
boys in their infancy, do nothing; unleſs bath parties Hall con- 
ſent 7 they come to the age of diſcretion, Therefore we do 
prohibit, that from henceforth no perſons ſhall be joined tage- 
ther, where beth or either of the parties ſhall not have arrived 
to the age 1 by the laws and canons; unleſs ſuch con- 


junction ſhall be diſpenſed withal, in caſes of neceſſity, for the 


publick welfare, Lind. 272. 


Where there is not &c.] This conſtitution is taken out 
of the decretals, and was from thence transferred into 
the body of the engliſh laws, in the council at Weſtmin- 


ſter, in the year 1175. Gib. 415. 


Girls unto boys in their infancy] That is under the age 
of ſeven years. Lindw. 272. 


Do nothing] That is, as to the bond of matrimony : 


nor even as to eſpouſals, unleſs after the ſeventh year it 


ſhall appear, either by word or deed, that they continue 
in the ſame mind : for then, from fuch willingneſs or 
conſent, eſpouſals do begin between them. For if after 
the ſeventh year compleat, both parties do continue in 
the ſame mind, this is ſufficient as to efpouſals. Lindw. 
272. 


Unleſs both parties ſhall conſent aſter they come to years 
ee Tub time of , n 1 
they marry within the marriageable years is for the wo- 
man at twelve or after, and for the man at fourteen or 
after; and there needs no new marriage, if they then 
agree, But diſagree they cannot before, the ſaid ages; 
and then they may diſagree, and marry again to n. 
without any divorce: and if they once after give con- 
ſent, they can never diſagree afterwards. If a map of 
the age of fourteen marry a woman of the age of ten, at 
her age of twelve he may as well diſagree as ſhe may, 
tho' he were at the age of conſent ; becauſe in contracts 


of matrimony, either both muſt be bound, or equal elec- 


tion or diſagreement given to both: and ſo on the con- 
trary, if the woman be of the age of conſent, and the 
man under, 1 [»ft. 79. 
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Age determined by the laws and canons] Which, as to 
eſpouſals (as hath been ſaid), is the age of ſeven years, 
when infancy endeth, both in the one party and in the 
other; and which, as to finiſhing the contract, is the 
age of twelve in the woman, and fourteen of in the man, 
Lindw. 272. | | 

By the laws of this realm, if a woman during her mi- 
nority be married to a man ſeized of lands or tenements 
in fee ſimple or fee tail, by purchaſe or deſcent, ſhe ſhall 
be endowed of the third part of ſuch lands and tene- 
ments, ſo that ſhe have accompliſhed the age of nine years 


at her huſband's death. Swinb. Matr. Con. ſ. 7. 


In caſe of neceſſity] Of which neceſſity the dioceſan, 
without whoſe licence they ought not to contract matri- 
mony, ſhall be the judge, Lindw. 272. 


For the publick welfare] As where two princes conclude 
a peace, and for the more aſſured confirmation thereof, 
match their children in marriage : This marriage the 
laws do tolerate as lawful, being made upon ſuch urgent 
cauſe; altho“ otherwiſe for divers wants the ſame were 
unlawful. Swinb. ſ. 7. 1 ü 

And by the 26 G. 2. c. 33. which layeth ſundry re- 
ſtraints upon marriages, the marriages (as hath been ſaid) 
of the royal family are excepted, f. 17, 

2. Marriages that are made contrary to the conſent of 
parents, are pronounced to be invalid both by the canon 
and civil law; and the church did ſometimes anathema- 
tize ſuch as married without the conſent. of parents, 
But yet when ſons and daughters arrive at a competent 
age, and are endowed with the uſe of __ they 
may of themſelves contract marriage without this con- 
ſent: for it is reaſonable that children ſhould be left at 
liberty in nothing more than in marriage, becauſe their 
future happineſs in this life depends upon it, By the ci- 
vil law indeed, an emancipated fon might have contract- 
ed marriage without his father's conſent : But a ſon 
under the power of his father, could not do it with- 
out his father's approbation. And as children owe a 
reverential obedience to their parents, ſons at this day 
under twenty five years of age, and daughters under 
twenty, are, in Holland and other countries governed 
by the civil law, forbidden to marry without their pe- 
rents conſent, But if they exceed the ſaid reſpective 
ages, the bare diſſent of parents, without a ſufficient 


cauſe, is not a legal impediment to hinder them from 


contracting marriage. Ai. Par. 362. 
But 


any ſuch party to be marri 


Marriage. 


But by the law of England, full age is when a perſon, 
either male or female, hath attained to the age of twenty 


one years compleat. And accordingly, by the 26 G. 2. 


c. 33. it is enacted. as follows; viz. All marriages ſo- 
lemmzed by licence, where either of the parties, not being 
a widower or widow, ſhall be under the. age of twenty one 
years, which ſhall be had without the conſent of the father of 
ſuch of the parties ſo under age (if then living) firſt had and 
obtained; or if dead, of the guardian or guardians of the per- 
ſen of the party ſo. under age, lawfully appointed, or one of 
them; and if there ſhall he no ſuch guardian, then of the mo- 
ther, if living and unmarried ; or if there be no mother 
living and unmarried, then of a guardian or guardians of 
the perſon appointed by the court of chancery—— ſhall be void. 
ſ. 11, 
But whereas it may happen that the guardian or mother 7 
e as 7 
may be non compos mentis, or may be in parts beyond the ſeas 
or may be induced unreaſonably and by undue matives to abuſe 
the truſt repoſed in them by refuſmg their conſent to a proper 
marriage; it is therefore enac ted, that in caſe any ſuch guar- 
dian or mother, whoſe conſent is made neceſſary as aforeſaid, 
ſhall be non compos mentis, or beyond ſea, or withhold his or her 
conſent to the marriage of any perſon, ſuch perſon deſirous to 
marry may apply by petition ta the lord chancellor, who may 
proceed upon ſuch petition in a ſummary way z and if the mar- 
riage propoſed ſhail on examination appear to be proper, he fbail 
Judicially declare the ſame to be ſo, by an order of court ; and 
ſuch order ſhall be as effettual, as if ſuch guardian or mother 
had conſented, ſ. 12. 

And by Can, 62. No miniſter, upon-pain of ſuſpenſion 
for three years ipſo facto, ſhall celebrate matrimony be- 
tween any perſons when banns are thrice aſked, and no li- 
cence in that reſpect neceſſary; before the parents or go- 
vernors of the partics to be married, being under the age 
of twenty and one years, ſhall either perſonally, or by ſut- 
ficient teſtimony, ſanity to him their conſents given to 
the ſaid marriage. | | 

Purſuant to which canon, about the year 1725, Mr 
Bridgen curate of Shoreditch, London, having marricd à 
couple by banns publiſhed in that church,. and they a 
pearing not to be of age, was articled againſt before t 
chancellor of London (51 Henchman), and had ſentence 
againſt him as being guilty of a breach of the canon. 
Mr Bridgen, being a man of character, and it appearing 


that he was impoſed upon; the chancellor and biſhop at 
London were willing to have mitigated the penalty, But 
upon 
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upon u conſultation at doctors commons, it was agreed, 
uk che canon Haying fixed a penalty, without leaving 
any power in the judge to mitigate it; he could only be 
pronaumced a breach of the canon, and muſt 
undergo the penalty of it. Mr Bridgen appealed to the 
#rches ; where, after deliberation, the ſentence was con- 
\fitmed. Then he petitioned the archbiſhop of Canter- 
buryfor a diſpenſution of the canon: Hut it was agreed by 
A the civilians; that as the father of the young man 
\had been at the expence of proſecuting, and Mr Bridg- 
off Wits convicted of a breach of the canon, he had a 
t to have lawful puniſhment thereby directed to be 
Inflifted. And Mr Bridgen could have no relief. But if 
there had only been a neceſſary promoter, or an ex officio 
proceſs ; they were of opinion it might be taken off dif- 
eretionally, as no perſon could be injured by it. 

And the late archdeacon Sharpe, in his viſitation 
charges, is of opinion, that it is the miniſter's duty to be 
f afſured of the age or conſent of the parents of 
the parties, before he marrries any couple even by 
banns; otherwife he will be guilty of a breach of the 
-canoh. p. 291. 

But now by the ſtatute of the 26 G. 2. c. 33. No 
"miniſter ſolemnizing marriages between perſons both or 
one of whom ſhall be under the age of twenty , 
after banns publiſhed, ſhall be puniſhable by ecclefraſtical 
-cenfures,' for folemnizing ſuch marriages without conſent 
r parents or guardians, whoſe conſent is required b 
da; unlefs he Thall have notice of the diſſent of fach 
parents or guardians. And in caſe the parents or guar- 
dians or one of them, of either of the parties who fhall 
be under the age of twenty one years, ſhall openty and 
publickly declare or cauſe to be declared in the church or 
chapel where the barins ſhall be fo publifhed, at the time 
of ſuch publication, his diſſent to fuch marriage; ſuch 
publication of banns ſhall be void. ſ. 3. | 

3. TT 25 H. 8. c. 22. (which Dr Gibſon ſays is 
repealed by the 28 H. 8. c. 7. /. 3, and by the 1 Mar. 
feſſ. d. c. I. and which Mr. Cay takes notice of as repealed, 
but which Mr Hutotint inferts in his edition of the ſta- 
tutes, as being in force and-urrepealed) it is enacted as 
follows: Since many inconveniemlet have r by reaſon of 
marrying within the degrees of marriage prohibited by god's laws, 
that is to ſhy, the ſon to marry the mother or the ſlepmot her, the 
brother t 793 the father the ſin's daughter or his dungh- 

„er the ſin to matry the daughter of his father 

; Proereate 


* 


2 being hit father t of 1 


deugdier, or his wife” s ſon's 


Marktes. 


ati ahill bor by bit jt 


br the on to \ 


22 or Ar hrs 


ct wiſh or 5 ather to marry Ws 95. 7 or the bro- 


ther to marry lber %% or ahy Man to" marry his 
wife ; L.. 5 hit wi N s ſon's daughter or bit wift's daugh- 
ter's daughter of his wi, tr ; which marriages, albeit thay 


be he pribih ited by the lit 0 (od, 29 nevertheleſt at at fonte times 
they have proceeded under co 1, yy * re man's prwey : 
it ts enatted, that no perſon ſha eforth marry within 
the ſaid degrees, . 3, 4. 
rovided, that this article concerning prohibitions of mar- 

riages within the degrees aforementioned, Mall always talen 

ind interpreted / ſuch marriages, where marriages were ſo- 
lanniized, and carnal knowledge was had. . 14. 

And by the 28 H. 8. . 7. (which is not in Mr Mus- 
tins's nor in Mr. Cay's co eQion, and which Dr Gibſon 
thinketh to be r. meded'; but which Vaughan and Yertris, 
in the caſe of Hurri/on and Burwell hereafter following, 
do ſuppoſe and argue to be untepealed) it is in like man- 
ner enaCted thus: Since many inconveniences have fallen, by 
reaſon of the marrying within the degrees of marriage proli- 
bited by god's law, that is to ſay, the ſon 15 the mother, 


| 75 the f ther carnall known by his father ; ihe brother the 


e father his ſon's daughter, or his A s daughter ; 
or 2. 1 to marry 11 daughter of his father, procreate and 
born by his flepmother ; or the ſon to marry his aunt, bring 
his father's or mother u ſiſter ; or to marry his untle's 4 
carnally known by his uncle; or the father to marry his 
wife, carnally known by bis fon; or the brother ta marry his 
brother's wife, carnally knzwn by his brother z or any — 
married, and tarnally knowing his wife, to marry hit 

1. hter, or his wife't deughitr's 
daughter, or bis wife's ſiſter. 1 g- 

And further to declare the meaning of theſe probibitions, it 
is to be underſtood, that if it chance any man 'to know car- 
nally any woman, that then all and fingular perſons, being in 
any degree of conſanguinity or affinity as is above written, to 
any of the parties ſo carnally offending, ball be deemed to be 


within the caſes and limits of the ſaid prohibitions of mar- 


riage : All which marriages, albeit they be prohibited by the 
laws of god, yet ſometimes have proceeded under colour of diſ- 
penſations by man's power ; it is enatted, that from hence Be 
no perſon ſhall marry within the degrees afore rehearſed. 
10, 11. 

1 32 H. 8. c. 38. (which was repealed in 
part by the 2 & 3 Ed. 6. c. 23. and was repealed 3 
whole 


Marriage. 


whole by the 192. & M. 6. 8, 7. 19. but was again 


_ revived in part by the 1 Ke. 1, / 11, 12, and fo left 
t 


as it ſtood upon the 2 & 3 fd. 6, c., 23. as hereafter fol. 
loweth) ſuch marriages as ſhall be contratted between 
lawful y 4p (as by this att we declare all perſons to be law. 

„ that be nat prohibited by god's law to marry), ſuch mar- 
riages being contract and ſolemnized in the face of the church, 
— conſummate with bodily knowledge, or fruit of children or 
child being had therein, between the parties ſo married, ſhall 
be 2 lawful juft and indifſoluble ; notwithflanding any 
precontract nt conſummate with bodily knowledge, which either 
of the parties { married or both ſhall have made, with any 
other perſon, before the time of contracting that marriage which 
is ſolemnized and conſummate, or whereof ſuch fruit is en- 
fued or may enſue as aforeſaid: and notwithſtanding any di[. 
penſation, preſcription, law, or other thing granted or con- 
act, or otherwiſe ; and no reſervation, or probibi- 
tion, god"s law except, ſhall trouble or impeach any marriage 
without the levitical degrees ; and no perſon ſhall be admitted 
in the ſdiritual court to any proceſi, plea, or allegation to the 


contrary. 

And by the2& 3 Ed. 6. c. 23. before mentioned, it 
is thus enacted : As concerning precontratts, the ſaid Natute 
of the 32 H. g. c. 38. ſhall be repealed, and be of no force or 

de, and be reduced to the eflate and order of the king*s eccle- 
4 cal laws of this realm ; ſo that when any cauſe or contraci 

marriage is pretended to have been made, it ſhall be lawful 
to the king's eccleſiaſtical judge of that place, to hear and er- 
amine the ſaid cauſe; and (having the 2 contract ſufficiently 
and lawfully proved before him) to give ſentence for matrimony, 
ing ſolemnization, cohabitation, conſummation, and 
tractation as becometh man and wife to have, with inflifting 
all ſuch pains upon the diſobedients and diſturbers thereof, as 
befare the ſaid flatute he might have done. ſ. 2. 
Provided, that this att do not extend to make good any of the 
other canſes, to the diſſolution or ee of matrimony, 
which be in the ſaid att ſpoken of and diſannulled; but that in 
all other cauſes and other things therein mentioned, the ſaid att 
ds fland in force. |. 4. | 
he degrees ſpecihed in theſe ſtatutes, are patticularly 
ſet ſorth in the eighteenth chapter of Leviticus ; whereby 
not only degrees of kindred and conſanguinity, but degrees 
of affinity and alliance do hinder matrimony, W hich 
lord Coke illuſtrateth in this manner. wake 


Of 
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Of the man's part. 

of kindred and conſan- Degree of affinity or alliance. 

guinity prohibited, -  hibited, j 

A man may not marry his A man may not mary bs. | 
Mother. "5 F 28 wife. = 8 
Father's ſiſter. Uncle's wife, a | 
Mother's ſiſter. Father's wife's daughter. | it 
Siſter, | Brother's wife. | 1 
Daughter. Wife's ſiſter. \ | | 


Daughter of his ſon or Addie Son's wife or wife's daughter. 
Daughter of his wife's on” * f 
daughter. f 


Of the woman's part, 


A woman may not marry her A woman may not marry her 
Father, | Mother's huſband. 
Father's brother. Aunt's huſband, 
Mother's brother, Siſter's huſband, 
Brother, Huſband's brother, 
Son, Son of her huſband's ſoa or r daugh · | 
Son of her ſon or daughter, ter, : 
ny, And ning hereunto a table was ſet n. in che you I 1563, s 
and followeth : 
TE An admonition to all ſuch as ſhall intend dy to enter fits 
of matrimony godly and agreeable to the laws : | 
the Firſt, That they contract not with ſuch perſons as be hereafter 


expreſſed, nor with any of * degree, againſt the law of god, and 


uy, 

* the laws of the realm. 

* Secondly, That they eds no ſecret contracts, without conſent 
and counſel of their parents or elders, under whoſe- CITY they de, 

y contrary to god s laws, and man's ordinances. 

y Thirdly. hat they contract not anew with any other, upon di- 

3 vorce and ſeparation made by the judge for a time, the laws yet 

h ſtanding to the contrary. 


* 


" 


T3 Secundus 
recta 


Conſe Avia. Y 
ni Hui vollata,' 1 
n. Profecrus, vel ſocrut magna. 
Secundus gradug N 1 
e 
nte, 


— Amita. 1200. 
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* 
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Amita uxoris. 


4 uaoris __ 
* radus in lines rect 
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n Privigne filia. 


Marriage. 
* 
* 


A man may not merry his 
„ in lines 


I Grandmother. 
2 Grandfather's wife, | 
3 Wife's grandmother, 


4 Father's % 2 

ther” & 

8 ather's brother's wife. 
Mother's brather's wife. 
Wife's father's ſiſter. 

9 Wife's mother's ſiſter, 


12 y 


4. 10 Mother. 


11 Stepmother. 
12 Wife's. mother. 


13 Daughter... 
14 Wife's daughter. 


15 Son's Wife. 


16 7" 2308 | 
I 4 Wife's ſiſter, 
18 Brother's wife. 


19 $ou's daughter. 


20 Daughter's daughter, 
21 Son's ſon's wife. 


22 Daughter's.ſon's wit | 


23 Wife's ſon's daughter, 
24 Wife's daughter's daughter, 


Secundus 


ſcendente, 


Conſ. Neptiz ex 4 
Neptis ——_— 
epotis — fratre ruf. 
75 Nen ex — - 
Ain Neptis tf; ex fratye, 
Nu. Neptis 1 er — 


A woman may not marry with her 


1 Grandfather, 
2 Grandmother's buſdand. 
3 Huſband's grandfather. 


4 Father's brother, 

5 Mother's brother. 

6 Father's fiſter's huſband, 
Mother's ſiſter's huſband. 
Huſband's father's brother. 


9 Huſband's mother's brother. 


10 Father. 
11 Stepfather, 
12 Huſband's father, 


13 Son. 
14 Huſband's ſan, 
15 Daughter's huſband. 


16 Brother. 
17 Huſband's brother. | 
18 Siſter's huſband. 


19 Son's ſon, 
a9 Daughter's ſon. 
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Secundus gradus ualis 
in linea tranſverſali de- 


30 Wife's liſter's daughter, 


4 
SE 


2 15 Brother's K dier, 
Siſter's daygh 
25 Brother's 1 0 wife, 
2s Siſter's ſon's wife, 
29 Wife's brother's daughter, 


nn 


Conſ. Avus. 
N. Proc, wal fir 
roſacer, vel ſicer ma 
Secundus gradus — 
a. 000 lineatranſverſali aſcen- 


8 eu 


or > —4 — —U— — _ r 3 
8 = 


1 
Z 
L 


* — — — 


Conſ. FE 
Aen. Vitriaus, 
. gradus j li nth 
 ENAays in linea 
deſcendente, 
4 F us, 


Ain. Privignss. 
An. Cener. | 

Primus gradus æqualis in 
linea tranſverſali, 


2% Me. 
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21 Son's daughter's huſband. 
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Ai. Progator, i. relictus neptis ex 


* filte. 
22 Daughter's daughter's huſband. in. Progener, i. relidus neptis ex 
| EP » 


ene n ne 
23 Huſband's ſon's ſon. 


24 Huſband's daughter's ſon, ha 


- : 
: . 
1 . 


25 Brother's fon. 
26 Siſter's ſon. | 


27 Brother's daughter's huſband. 2 


Siſter's daughter's huſband. 


29 Huſband's brother's ſon. Ju 
Afiin. cle filius, i. nepos mariti 


30 Huſband's ſiſter's ſon, 


18. 0 80 
Agen. Privigni filius. 
Fu. Privigne filius 0 
Secundus gradus inæqualis 
in linea tranſverſali de- 
ſcendente, | 


Br Conſ. Nepos ex fratre. 


Conſ. Nepas ex forore. 

Fla Neptis ex fratre relictus. 

5 A Neptis ex forore relictus. 
n. Leviri filius, i. nepos mariti 


ex fratre 


ex ſorore. b 


„ I. Ie is to be noted, that thoſe perſons which be in the 
direct line aſcendent and deſcendent, cannot marry toge- 
ther altho* they be be never ſo far aſunder in degree. 

2. It is to be noted, that conſanguinity and affinity 
(letting and diſſolving matrimony) is contracted as well in 
them and by them which be of kindred by the one ſide, 
as in and by them which be of kindred by both ſides. 
J. Item, that by the laws, conſanguinity and affini 


e —.— 
marriage. 


—— and diſſolving matrimony) is contracted as well 
awful company of man or woman, as by lawful 


4. Item, in contracting between perſons doubtful, 
which be not expreſſed in this table, it is moſt ſure firſt 
to conſult with men learned in the laws, to underſtand 
What is lawful, what is honeſt and expedient, before the 
finiſhing of their contracts, 


5. Item, that no 


rſon vicar or curate ſhall ſolemnize 
matrimony out of his or their cure or 


riſh church or 


- chapel, and ſhall not ſolemnize the ſame in private houſes, 
nor lawleſs or exempt churches, under the pains of the 


law forbiddin 


the ſame ; and that the curate have their 


certificates, when the parties dwell-in divers pariſhes, 


1 ui 


6. Item, the banns of matrimony 0 to be openly 
pronounced in the church by the mini 


er, three ſeveral 


. 1» ſundays or feſtival days; to the intent that who will and 


can alledge any im 


iment, may be heard, and that ſtay 


may be made till further trial, if any exception be made 


there againſt it, upon ſufficient caution, 


7, Item, 


tis ex 


tis ex 


ualis 


= r y.N 0 
Marriage. 
Item, Who ſhall maliciouſly object a frivolous im- 
ment againſt a lawful'matrimony, to diſturb the ſame, 
is ſubject to the pains of the law, * | | 
8. Item, Who ſhall preſume to contract in the degrees 
prohibited (tho? he do it ignorantly) beſides that the fruit 
of ſuch copulation may be judged unlawful; is alſo pu- 
niſhable at the ordinary's diſcretion. 
$ Item, If any miniſter ſhall conjoin any ſuch, or 
ſhall be preſent at ſuch contracts making, he ought to be 
ſuſpended from his miniſtry for three years, and otherwiſe 
to be puniſhed according to the laws. nn” 
10. Item, It is further ordained, that no parſon vicar 
or curate do preach treat or expound, of his own volun- 
tary invention, any matter of controverſy in the ſcrip- 
tures, if he be under the degree of a maſter” of arts, ex- 
cept he be licenſed by his ordinary thereunto, but only 
for the inſtruction of the people, read the homilies already 


ſet forth, and ſuch other form of doctrine as ſhall be 


hereafter by authority publiſhed : and ſhall not innovate 


, or alter any thing in the church, or uſe any old rite or 


ceremony, which be not ſet forth by publick authority. 


And ſo much concerning the table of degrees, which by 
reaſon of the canon here next following it hath been thought 
requiſite to inſert intire, together with the previous ad- 
monitions and the ſubſequent obſervations : altho' ſome 
of the ſaid obſervations (as particularly that concerning 
the-publication of banns on feſtival days) are now abro- 


within the - prohibited by the laws of g 
profſed in a table ſet forth by authority in the year of our lord 
1553 j and all marriages ſo made and contratted ſhall be ad- 
Judged incefluous and unlawful, and conſequently hall be dif- 
as void from the beginning, and the parties ſo married 
ſhall by courſe of law be ſeparated, And the aforeſaid table 
be in every church publicly ſet up, at the charge of ths 
pariſh, Can, 99: | 
Before the ſaid ſtatute of the 32 H. 8. c. 38. other 
prohibitions than god's law admitteth, were invented by 
the court of Rome; the diſpenſation whereof they al- 
ways reſerved to themſelves : as for inſtance, in kindred 
and affinity between couſin germans, and ſo to the fourth 
degree: as alſo, carnal knowledge of any of the ſame kin 
or affinity before in ſuch outward degrees, But now by 
this act, all perſons are declared to be lawful to contract 
Vor, II, D d a matrimony 


857 which canon it is ordained, that 0 7+” 300 N. | 
„ and ex- 
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matrimony, that be not prohibited by god's law te mar- 
ry; and thac no refervation or prohibition (god's law 
excepted) ſhall trouble or ampeath any aweriage without 
the levitical degrees,” 80 as, without queſtiany the ſon 
of the father by another wiſe, and the daughter of the 
mother by an huſband, and ſo on the contrary, may 
marry. 2 If. 684. 4.5 

For the better underſtanding: of which: prohibitions, 
together with the grounds and limitations of them ; it 
may not be improper to mention ſome ſpecial rules, 
which have been laid down for that end, both by lawyers 
and divines. As T3 1 Ml m:! 

Firſt, that marriages: in the aſcending; and deſcending 
line, that is, of children with their father, grandfather, 
mother, other, and: ſo upwards, are -prohjbited 
without limit; becaufe they are the cauſe (immediate or 
_ medigte) of their beings and it is directly ropughant to 

the arder of their natue, which hath aſſig ned ſeveral du- 
ties and offices, eſſential to each, that would thereby be 
inverted andoverthrown. A parent cannot obey child; 
and therefore it is unnatural, that a patent ſhould! be wife 
to a child : a parent, as a parent, hath a natural right to 
command and correct à child 3 and that « child, as: Ruſ- 
band, ſhould command and correct the fame! parent, is 
unnatural. To which we may, add, the inconſiſtency. 
abſurdity, and monſtruuſneſs of the relations to be bn 
ten, if tuch ibition were not abſolute and unlimited. 
The fon or daughter, for inſtance, born of the mother, 
and begotten by the ſon ; conſidered as born of the mo- 
ther, would' be + brother or ſiſter to the father; but as 
begotten by him, would be a ſon or daughter So the 
iſlue proereate upon the grandmother ; as. born: of the 
mother, will be uncles or avnts to the father g; but 
as begot by the ſon, they will be . ſons» or daughters 
to him, and this in the firſt degrees of hure. Gb}, 
412 | r N. 

Further, there are ſeveral degrees, which altho' not 
expreſsly named in the levitical law, are yet prahibited by 
that, and by the ſtatute of the 32 H. 8. c. 38. by parity 
of reaſon. Which is thus ill uſtrated im the refermatio le- 
gum; This in the levitical degrees is to be obferved, 
that all the degrees by name are not expreſly. ſet down; 
forthe holy ghoſt there did only declare plainly. and clear- 
ly ſuch degrees, from whence the reſt might evidently be 

educed. As, for example, where it is prohibited that 
the ſon ſhall not marry his mother, it followeth alfo, that 
\ : the 


Ir 


Marriage. 
the daugliter ſhall Hot marry Het father. And by in 
ing at #4 Woman ſhall not Harry her father's — f 


che like reaſon r that ſhe 2 


ther's brother. whict the ſame book adds * 
ticular rates, for — directiom in this matter: hat 


| He degrees whith are laid down as to men, will hol 


equally as to women in the _— — 4. That 
the husband and wife are but one 5 this 6b who 
is related to the one by conifarguinity; is related to the 
other by af nty in the ſame degree. Gif. 412 

Upon the >> oy rule, from parity of reaſon (which 

is alſ6 — > ne d lat down by the books of com- 
mon law) reſts 2 ain marrying a wife's 
fiſter j which is hop rw in his 
tech letter upon — rho ve — (fays he) I de 

% not I ao plain words, to marry my wife's 
« ſſſter; e. am forbidden ſo to do by other words, 
c which yp nee may lain ehough. For when god 
4 eommatids me that I ſhall not marry my brother's 
de Wife; it follows directly by the ſame, that. he forbids 
« me to marry my wife's fiſte?, For between one man 
« ##d two fiſters, and one woman and two brothers, is 
e Ake ot proportion,” And when this point of 
's the wife's ſiſter, came under conſideration in the 

court of king's bench, M. 25 C. 2. in the caſs of Hl 
and Gba, tho! it was alledged, that the precept prima 
facie ſcemed to be only againſt having two ſiſters at the 
_ . and prokibicjon to de {pita court was 
— — the trinity term next following, after hear- 

wen? u conſultation, as in a matter 
within the ſtatute of the 42 H. 8. tho! the former ſtatute 
er the 28 H. J. had never been revived; which yet it 
virtually was ; and there, as in the ſtatute of the 25 H. 8, 
4 1 exprefly prohibited. GH. 4132. Vaugb. 

2 166. 

* the like patify of reaſon, in the caſe of Worthy 
und Warkinfon, a eomfultacion was granted, where one had 
tharrie#' the daughter of the ſiſter of his former wife; 
whieh (as Sir fol King laid the argument) is the ſame 


r of proximity, as the nephew's marrying his fa- 


's brother's wife ; and this being expreſs y pfohibit- 
ed the other by parity of teaſon is 7 likewiſe; ; as it had 
been declared E. 16 J. in Rennington's caſe, before the 
high Gomimiſſionets; Which point was again argued 7. 


1 Fn: im the caſe of Snewling and Nurfty, and confults- 


chen granted as before, notwithſtanding the cafe of Rith- 
D d 2 ard 
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ard Parſim mentioned by lord Cole, 1 If. 235, in which 
it was determined not to be within the levitical de- 
grees, and prohibition granted; but à conſultation being 
awarded on debate two years after, that caſe is ſaid to have 
been expunged out of the firſt Inſtitute, by order of the 
' king and council, And this was the very point in which 
2 (prevacy after the making of the act) lord Cromwell de- 
fired a difpenſation for one Maſſey, who . was. contracted 
to his ſiſter's daughter of his late wife: but the archbi- 
ſhop denied it as contrary to the law of god, and gave for 
reaſon, that as ſeveral perſons are prohibited, which are 
not expreſſed, but underſtood by like prohibition in equal 
degree; ſo in this caſe, it being expreſſed that the ne- 
phew ſhall not marry his uncle's wife, it is implied, that 
the niece ſhall not be married to the aunt's huſband, 

my N 413» . | . Gun 0 N 
Much leſs can it be doubted, whether the like rule 
concerning parity of reaſon, doth not forbid the uncle to 
marry his niece, which tho“ not expreſsly forbidden, is 
virtually prohibited in the precept, that. forbids the ne- 
phew to marry the aunt; nor is it of moment to al- 
ledge, that the firſt is a more favourable caſe, as the na- 
tural ſuperiority is preſerved 3 ſince the parity of degree 
| _ is the proper rule of judging, is the very, ſame, 

Git. 413. TIES 
- 3 in the caſe of Harriſon and Burwell, T. 20 C. 
2. in the ſpiritual court, one had married the.wife of his 
great uncle, this was declared, not to be within the levi- 
tical degrees; and accordingly, after the opinion of all 

the judges taken by the king's ſpegial command, a prohi- 
bition was granted. 4 41 W 
By the civil law, firſt couſins are allowed to ; 
but by the canon law, both firſt and ſecond couſins (in 
order to make diſpenſations more frequent and necęſſary) 
are prohibited, Therefore when it is vulgarly ſaid that 
firſt couſins may marry, but fecond couſins cannot; pro- 
bably this aroſe by confounding theſe two laws : for firſt 
couſins. may marry by the civil law, and ſecond, coy- 
fins cannot by the canon law, Mb, Civ. L. 118, 119. 

Hl. Par. 364. 1040 nd 40a; 
But now, by the aforeſaid ſtatute of the 32 H. 8. c. 
38. it is clear, that both firſt and ſecond couſins may 


Marry. 


The kindred of the huſband are not of affinity to the 
kindred of the wife ; and therefore the huſband's brother 
may marry the wife's ſiſter, as well as the huſband's ſgn 
* * 8 | ; by 


ftom the huſband's kindred. d Civ. L. 119. 


Marriage. 405 
by a former wife may marry the wife's daughter by a for- 
mer huſband. The affinity is terminated in the huſband 
himſelf from the wife's kindred, and in the wife herſelf 


H. N. Hains and F, A day was appointed 
to hear counſel, why a prohibition ſhould not be granted 
to the ſpiritual court of Worceſter, to ſtay a ſuit againſt 
Hains for marrying with the brd daughter of his ſiſter. 
And it was argued for the prohibition, that this is not 
prohibited by any law, for there is neither affinity nor 
conſanguinity, for a b is nillius filius, On the con- 
trary it was urged, that the levitical law is ad proximum 
ſanguinis non accedat ; that the jews made no difference, 
as to marriage, between baſtards and others; that tho 
baſtards are ap verge of certain privileges by particular 
laws, yet the ſame reaſon prohibits them from marriage 
as others : And by this rule a-man might marry his own 
baſtard ; which doubtleſs could not * allowed. And 
the court inclined not to grant a prohibition ; but the 
cauſe was adjourned, and it appears not what became of 
it, L. Raym. 68. 5 Mod. 168. Gibſ. 413. 

In the caſe of 'Ellerten and Gaſtrel; where Ellerton had 
married the daughter of the fifter of his former wife, this 
was declared to be within the prohibition of the levitical 
1. Gibſ. 412, Comyns 318. | 

fa man marry one within the degrees prohibited; the 
iſſue between them is not by the common law a baſtard, 
until there be a divorce; for by that law, the marriage is 

not till then void. God. 486. 

4. They which be dumb, and cannot ſpeak, may con- pumb perſons. 
tract matrimony by ſigns; which marriage is lawful und 
available to all intents, Swinb, Matr. Con. ſ. 15. 

5. One who is an idiot from his birth, may conſent 14iote and luna» 
” marriage; and his iſſue ſhall be legitamate, 1 Rol“ elt. 

F. 357+ 

But by the 15 C. 2. c. 30. If any perſon being found 
a lunatic by inquiſition under the great ſeal, or whoſe eſ- 
tate ſhall by a& of parliament be in cuſtody of truſtees, 
ſhall marry z the lord chancellor, or ſuch truſtees, may 
declare the marriage void. 

6. By the ancient law of England, if any chriſtian jews. 
man did marry with a woman that was a jew or a chriſ- 
tian woman did marry with a jew; it was felony, and 
2 party ſo offending ſhould be burnt alive, 3 lt. 


9. 
The author of Flea faith, that ſuch offender ſhould 
be byried alive, Fleta 54. 
d 3 But 


E 


Lind. 125. 
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jews, they are allowed to 
the Ane * 
ham of th G. 3. < 
A Paxil the woman is forb 
with in the gap (ant is called) of 
= there is a ſpecial iſpenſation f 
r 

ong, auſe a reverential moyrni 
l 


R 8. . Demat. wy 
6nd Joul Pole thyny for 


ke fs tes of ſuch Ae in- 
eniences, this was t e cong 
Lat every — abt. — 44 =: ee 
But the diyine 95 canon law 2 no ſ in» 
Alſo by th AY e ng & widow is not 
0 common la 0 
s from marrying at apy time after her huſband's 


Perſons beneficed or in holy orders (hall 
not er concubines publickly in cheix houſes, 


nor elſewhere publick acceſs to them with 
ſcandal, If the concdbinge, after publick admonition, 

not depart ;, they expelled ſrom the churches 
which they ſhall ſo preſume ta defame, and on: ſhall not 
be admitted to the —.— 5 And if ſtill preſiſt, 
n and the ſecular arm be in- 
voked the clerks, after canonical 


admonition, x a IT be deprive of their office and denefit. 
Langton, If el men leave ought b their wills to 
concubines, it ſhall ge to the — Lind, 166, 


. Witherſhead. Clergymen under the office of ſubdeagon 
may p their wiyes z but ſubdeacong or above ſhall 
leave their women whether ſuch women do conleg it 
qr not. Lind, 128. 

Otha, Clergymen who aublickly keep concubines ſhall 
put them W an an gal. of fulpeaGon from their office 
and benefice, 4thon 41. 

Othobon. Ne ſhall let houſes to clerks who keep 


. Concubines, Arbon ga 


By the 1 H. 7. c. 4 It ſhall be lawful to all archbi- 
20ps biſhops and ow ordinaries having epiſcopal juriſ- 
iction, to puniſh, and chaſtiſe prieſts clerks and religious 
men, being within the bounds of their juriſdiction, as ſhall 


be convicted before them, by examination and _ — 
3 9 
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d to proof requiſite n 
tornication, i or any other f iacontinency, by 
* committing them to * — there to 1 + for 
arry ſuch time as ſhall be 44 to their diſeretions — 
un- nient for the quality and quantity of their treſpaſs, . 
by | r en (which was altered by the 32 
may H. 8. c. 10. here next following, and which was finally 
2 9 dr phekeet & 12.) it was enacted as follow- 
ncy prieſt keeping compan _—_ to the evil 
| example of other perſons j os 2 felony, as 
in aal alſo the woman, And if any prieſt ſhall keep a con- 
3 cubiaey to the evil example gf other perſons z he ſhall for- 
hs ; leit his goods and ſpiritual — any and be impriſoned 
8 | during the king's pleafure: and if he thall again offend, 
* he ſhall be guilty of felony. And che women hall have 


like puniſhment as the prieſts, 
By the 32 H. 8. c. 10. (which is repealed as to woes 
dy the2& 3 Ed. b. c. 21, here next following, but con- 
tinues in its force as to conmbines :) The penalties of the 


all aforeſaid ſtatute of the 31 H. 8. are mi RF for 
-y both offences alike, — prieſt ſhall owly forfeit (as it is 
th there expreſſed) for the ern offence all his $ and ſpi- 
< ritual promotions ; except one; for the d offence, 
— all his goods, and alſo during his life all the profits of his 
. lands and of his ſpiritual promotions; and fot the third of- 
1 fence, att his goods, and alſo during his life all the pro- 
A fits of his lands and of his ſpiritual promotions, and be im- 
al riſoned during life. And che woman offending, if ſhe 
g "unmarried, ſhall for the firſt offence forfeit all her 
, goods for the ſeeond offence, all her goods and half the 
© Hue of her lands during life; for the third offerice, all 
her goods and the iſſues of all her lands during life, and 
imptiſonmicnt during Hife: if ſhe be married, ſhe fhall 
1 for the firſt offence bs impriſcized for all the term of her 
life, ac the king's will and pleafure. 
8 2 the 203 Ea. 6. c. 2. (which was repealed by 
} the 1 Mar. fe. 2. c. 2, and revived by the x J. c. 25.) 
, All and law and Jaws poſitive, canons, eonſtitu- 


tions, and ordinances, heretofore made by authority of 

man only, which do prohibit or forbid marriage” to any 

ceelefraſtieal or ſpiritual perſon or perſons, of what eſtate 

condition of degree they be, or by what name or names 

| ſoever they be called, Which by god's law may lawfully 

h marry, in all and every artiele branch and ſentence con- 

| cerni ng only the prokibition for the marriage of the per- 
foos aforeſaid, mall be utterly void and of none effect. 

Dd 4 And 
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Six glerks in 
chancery, 
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And by the 5 & 6 Bd. 6. c. 14. (which alſo was re- 
ed by the x Mar. et a. 6. 2. and revived by the 
I FJ. c. 25-) The matrimony of all and prieſt and 
other eccleſiaſtical and ſpiritual. perſon, which ſhall be 
duly had celebrated and made; ſhall be adjudged deemed 
and taken for true and lawful matrimony, to all intents 
conſtructions and. purpoſes. ret and. e 4# 
Note, that by theſe ancient canons, concubinage ſeem- 
eth to have been partly connived at; only the publick 
avowance thereof wag diſcouraged. And by the afore- 
ſaid ſtatute of the 31 H. 8, marriage of the two, is eſ- 
teemed the greater offence ;. and by the 32 H. 8. both 
offences are rendred equal: the penalties of which latter 
ſtatute (as was obſerved) do ſtill continue in force with 
reſpect to concubinage, altho* by the 2 & 3 Ed. 6. they 


are abrogated as to marriage. And by the 5 & 6 Ed. 6. 


the clergy, as to the point of 8 are put upon 
the ſame footing with all others perſons. In 


again brought under the ſevere laws of king Henry 8. 
and ſo continued during all that reign, and (which is re- 
markable) during alſo the whole reign of queen Ekzabeth, 
Yet neyertheleſs the thirty nine articles were paſſed in 
convocation and- confirmed; by the royal authority in the 
fifth year of that queen, in the of our lerd 1562 ; 
and ratified anew by her in the year 1571. The thirty 
ſecond of which articles is as follows : Lei gf EI 
Biſbops, prigſis, and deacens, are not commended by god's 
law, either to pow the eftate of fingle life, or to abſtain from 
marriage : tberefare it is lawful for ag for all other 
chriſtian men, ta marry at their own diſcretian, as they ſhall 
judge the ſame to ſerve better to godlineſs. | 
Which perhaps may be accounted for from this; that 
queen Elizabeth was always averſe from the parliament's 
interfering in eccleſiaſtical affaits; and therefore might 
think that her ſole allowance and ratification of this 
amongſt. the other articles of religion) would be ſufficient 
in this matter, without expreſsly repealing the ſtatute of 
queen Mary, Or perhaps, in order to have the clergy 
more dependent, ſhe might be willing that this matter 
ſhould continue doubtful. However by the ſtatute of the. 
I J. c 25. all foundation for any further queſtion is taken 
away, Which expreſsly reviyes the aforeſaid ſtatutes of Ad. 
6. and fo the law hath continued ever ſince, 

9. By the 14& 15 H. 8. c. 8. Whereas of old time 
accuſtomed hath been uſed ip the high court of 1 
a\ 


queen Marys 
time, king Edward's laws being repealed, the clergy were 
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that all manner of clerks and miniſters of the ſame court, 


writing to the great ſeal, ſhould be unmarried (except on- 


ly the clerk of the crown) ſo that as well as the curſitors 
and other clerks, as the fix clerks of the ſaid chancery 
were by the ſame cuſtom reſtrained from marriage, where- 
by all thoſe that contrary to the ſame did marry were no 
longer ſuffered to write in the ſaid chancery, not only to 
their great hindrance, loſing thereby the benefit of their 


lon y and tedious labours and pains of youth taken 


in the ſaid court, but alſo to the great decay of the true 
courſe of the ſaid court; and foraſmuch as now the ſaid 
cuſtom taketh no place nor uſage, but only in the office 


of the faid fix clerks, but that it is permitted for mainte- 


nance of the ſaid courſe, that as well the ſaid curſitors as 
the other clerks aforeſaid may and do take wives, and 
marry at their liberty, after the laws of holy church and 
of long time have ſo done, without interruption or let of 
any perſon : therefore in conſideration of the premiſſes, 


and for that the ſaid cuſtom is not grounded upon any 


law, it is enacted, that all perſons who ſhall be in the 
office of the ſix clerks of the chancery, may take wives 
and marry at their liberty, after the laws of holy church ; 
and ſhall hold their offices notwithſtanding in as ample 
manner as if they had never been married. 

10. By the 37 H. 8, c. 17. (which was repealed by 
the 1 & 2. P. & M. 
c. 1. /. 19. All perſons, as well lay as thoſe that be 
married, being doctors of the civil law, lawfully create 
and made in any univerſity, who ſhall be conſtituted 
chancellor, vicar general, commiſſary, official, ſcribe or 
regiſter, may lawfully execute and exerciſe all manner of 
juriſdiction, commonly called eccleſiaſtical juriſdiction, 
and-all cenſures and coertions r in any wiſe 
belonging to the ſame, albeit ſuch perſons be lay, married, 
or unmarried; ſo that they be doctors of the civil law 
as aforeſaid, N | 


II. Of marriage contratts. 


Doctors of the 
. 6. 8. ,. 27. and revived by the 1 El. civil law, 


I, Spouſals de futuro, are a mutual promiſe or covenant Spouſals, what, 


of marriage to be had afterwards ; as when the man faith 
to the woman, I will take thee to my wife, and ſhe then 
anſwereth, I will take thee to my huſband ; Spouſals de- 
graſenti, are a mutual promiſe or contract of preſent ma- 


trimony z as when the man doth ſay to the woman, I * 


ta 


Not to be made 2. Roynelds, The miniſters hall 


. privately, 


Age for con- 


. Barriage- 


tele thee o wy wife, and ſhe then anſwereth, I do take 
thee to my h « Sink, Matr, Con, ſ. 3. 

Jy denounce 
to thoſe who are defirous to contract matrimany z that on 
pain of excommunication, they do not contract matrimo- 
ny, but in an open place, and before divers witaelkes in 
puklick. Liud. 271. 

3. Both by the civil and canon law, infants under ſe- 
ren years of age cannot contract any kind of ſpouſals. 


Stund. 1. 6. ”0J  Viig | 
From the age of ſeven, to the age of twelve as to the 
woman, and as to the man, they cannot con- 
_ matrimony de praſemi, but only de futuro. Swinb. 
- £3: F | 


A man & ſoon as he hath accompliſhed the age of four- 


teen years, and a woman ſo ſoon as ſhe hath accu 

the age of ee may contract true and lawful 

matrimony. Lg. 126K. 
But by Can. 100. no children under the age of one 

and twenty years compleat, ſhall contract themſelves 

without the conſent of their parents, or of their guardians 

and governors if their parents be deceaſed. os 


Part of the pe- 4. By the civil law, the woman is not conſtrained to 
tion reſerved. bring her whole ſubſtance as a portion to her buſband, 


but may retain back part of her goods, which are then 
called peraphernalie (from wzea be/ides prove det, in 
which the duſband bath no intereſt : for ſhe ay diſpoſe 
of it without his conſent, and bring actions in her own 
name, or in the name of the huſband, for recovering the 


— fame. e Giv. L. 123. 


What remedy 
hail be 


In England-we account the parapernalia to be only 


the woman's weating apparel, jewels, and perſonal orna- 
ments, which ſhe wore during ber marriage; ſuitable to 


| the quality af der hnfband, 7d. 


And a Wife after the death of her huſband may claim 


her parphernalia, or necęſſary apparel for her body, cloth 


iven her to make a garment, and the like, beſides her 
ower or jointurr. But the ſhall not have exceſſi ve ap- 


parel, beyond her rank or degree. Pearl necklaces, chains 


of djamonds, gold watches, and ſuch like, may be in- 
cluded under paraphernalia, if they were yſually worn by 


the wife, and were ſuitable to her degrer, according to 


the faſhion of the times. 1 Roll Abr. qr. 
5. Heretefore, if any having contracted matrimony de 


the contra, 3 wer, and being conventet by the ecclefiaſtical judge, 


4 
refuſe to execute the ſentence given by him to cele- 
* | brate 


brate the matrimony accordingly, after lawful admonition 
wen in that behalf; he or ſhe fo refuſing might for 
Fir contumacy or diſobedience therein be excommuni- 
cated, and be impriſoned on a writ ge excommunicato capi 
endo, until he or ſhe did ſubmit to obey the monition of 
the ordinary in that behalf. Sewinb, ſ. 1 | 
But for perſons who had contracted ſpouſals only de 
futuro, if either of them did refuſe to perform their pro- 
miſe, the Judge was not to proceed to the ignificauit into 
chancery for an excommuicate- captendo, but rather to ab- 
folve that curſed party which contemned the cenſures of 
the church, albeit there might be no cauſe of favour, but 
for fear of further miſchief, by compelling them to go to- 
ther which did hate one another: yet was not this fro- 
ward party thus to be diſmiſſed, but was to ſuffer penance 
for the breach of his promiſe : nor was he or ſhe to be 
difmiſfed” or abſolved, if thoſe ſpouſals de futuro by reaſon 
of carnal knowledge or ſome other act equivalent did be- 
come matrimony ; for in that caſe as in the fopmer where 
ſpouſals were contracted de præſenti, the diſobedient party 
was to be excommunicated, apprehended, and impriſoned ; 
and not to be abſolved or releaſed before ſatisfaction, or 
death, or other juſt cauſe of divorce. 1d. 
But now by the 26 G. 2. c. 33: No ſuit or proceed- 
ing ſhall be had in any eccleſiaſtical court, in order to 
compel a celebration of any marriage in facie ecclefie, by 
reafon of any contract of matrimony, whether per werbs 
4 preſenti, or per verba de futuro, which ſhall be entred 
into after the twenty fifth day of March 1754. , 13 
But notwithſtanding, the paxty is nat the leſs liable to 
2 for the ſame, in an action to be brought upon 
e cafe. . 
6. 7. 5 & 66G. 2. Holt againſt Ward clarencieux king 
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Infant's con» 


tract, how far 


at arms. Mrs, Holt the plaintiff declared, that it was binding. 


mutyally agreed between the defendant Mr Ward and 
herſelf, that they ſhould marry at a future day, which is 
paſt, and that in conſideration of each other's promiſes, 
each engaged tp the other ; notwithſtandiag which he 
did not marry her, but had married another; which ſhe 
oy to her damage of 40001, The defendant, with leave 
of the court, pleaded. double: viz. firſt, that he made 
no ſuch promiſe; and ſecondly, that Mrs. Holt the plain - 
tiff at the time of the mu- was an infant of fifteen 
years of age. The Sanyo joins iſſue upon the former 
point, and a verdict was found for her, with 2000 | da- 


mages ; and as to the plea of infancy demurred. This 


cauſe 


412. 
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cauſe was argued ſeveral times at the bar. Upon the 


firſt argument, the court were ſtrongly inclined with the 
plaintiff, becauſe tho* the defendant would not have the 


"ſame remedy againſt her by action for damages, yet they 


thought he might have ſome remedy, to wit, by the ec- 
cleſiaſtical court to compel a performance, the plaintiff 
being of the age of conſent, and that would be a ſufficient 


civilians, to ſee what their law would determine in ſu 
a caſe. Upon the argument of the civilians, no inſtance 
could be ſhewn, wherein they had compelled the per- 
formance of a minor's contract. And they who argued 
for the defendant ſtrongly inſiſted, that in the caſe of a 
contract per verba de futuro (as this was), there was no 
remedy given againſt a perſon of full age in the ſpiritual 
court, but only an admonition : And the only reaſon why 
they hold juriſdiction in the caſe of a contract per verba 
de praſenti was becauſe that is looked upon amongſt them 
to be ipſum matrimonium, and they only decree the for- 
mality of a ſolemnization in the face of the church, Af- 
ter their arguments, it was ſpoken to again, And now 
this term ond chief juſtice delivered the reſolution of 
the court: The objection in this caſe is, that the plain- 
tiff not being bound equally with the defendant, this is 
mudum pattum, and the defendant cannot be charged in 
this ation, Formerly it was made a doubt by my lord 
Vaughan, whether any action could be maintained on mu- 
tual promiſes to marry z but that is now a point not to 
be diſputed. And as to the preſent caſe, we ſhould have 
had no . iving judgment for the plaintiff, if 
we could have been ſatisfied by the arguments of the ci, 
vilians, that as the plaintiff was of the age of conſent, any 
remedy, tho" not by way of action for damages, could be 

ut ſince they ſeem to have no prece- 
dent in the caſe, we muſt conſider it upon the foot of the 
common law, And upon that the ſingle queſtion is, 
whether this contract, as againſt the plaintiff, was abſo- 
lutely void, And we are all of opinion, that this contract 
is not void, but only voidable at the election of the in- 
fant; and as to the perſon of full age, it abſolutely binds, 
The contract of an infant is conſidered in law, as differ- 
erent from the contracts of all other perſons, In ſome 
caſes his contract ſhall bind him: ſuch is the contract 


conſideration; and therefore appointed an argument 4 


of an infant for neceſſaries, and the law allows him to 
make this contract, as neceſſary for his preſervation ; and 
therefore in ſuch a caſe a ſingle. bill ſhall bind him, tho“ a 

** bond 


bond with a penalty 


voidable at his election. But 
privilege; yet the party with whom he contracteth, hath 


A Mary be | | 
general . reaſon. of the law. with regard to infants con- 


ſhall not. Where the contract may 
be for the benefit of the infant, or to his prejudice; the 
law ſo far protects him, as to give him an opportunity to 
conſider it When he comes of age : and it is good, or 

o' the infant hath this 


not: he is bound in all events. And as marriage is look- 
ed upon as an advantageous contract, and no diſtinction 
holds whether the party ſuing be man or woman, but the 


true diſtinction is whether it may be for the benefit of 


the infant; we think, that tho? no expreſs. caſe upon 
contract. can be cited, yet it falls with the 


tracts. And no dangerous conſequence can follow from 


this determination, ; becauſe our opinion protects the in- 


fant even more than if we rule the contract to be abſo- 

lutely void. And as to perſons of full age, it leaves them 

where the law leaves them, which grants them no ſuch 

protection againſt being drawn into inconvenient con- 

tracts. For theſe reaſons we are all of opinion, that the 

* ought to have her judgment upon the demmurrer. 
In, 9 * 
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An. Hatton and Manſel. It was held by Holt What confeat 


her actions at that time behaved her ſelf as if ſhe agreed 
to the matter, altho' there be no actual promiſe, yet that 
ſhall be ſufficient evidence of a promiſe on her part, 
Read. Tit. Marriage. ö 

But if the one only promiſeth, and the other doth 
not, either expreſs]y, or by implication : this is a con- 
tract that walks upon one leg, and conſequently not ef 
any force. Al, Parerg. 246. 


III. Of bann. 


"chlet juſtice, that if there be an expreſs promiſe by the Hall mount ro 
man, und it appear the woman countenanced it, and by 


contract, 


1. Banns, is a ſaxon word, and ſignifieth a procla- ganns, what, 


mation. 


2. No miniſter ſhall be obliged to publiſh the banns of Previous notice, 


. matrimony between any perſons whatſoever, unleſs they 


ſhall ſeven days at the leaſt before the time required for 
the firſt publication, deliver or cauſe to be delivered to 
him a notice in writing of their true chriſtian and firnames, 
and of the houſes of their reſpective abodes within ſuch 
pariſh chapelry or extraparochial place where the banns 
are to be publiſhed, and of the time during which they 

have 


$14 


Proclagnation, 


ave inhabited or lodged in fuch | houfes reſpectively, 
2. e. ren 977 74 
| matrimony Nha? be ptchliſhed in 


47 f. 2. 

the patifh ce Ur it b PODTIK: cel 
the patifh e ; or in ſome pu herein 
baritrs of matrimony Have Ry qo ed, of che 
barim r F wherbin the ſoths es be married hal! 
elf. 26E. 2. k. 33. f. 1. A 3 
And where the $ to be makffed ſhall "Qwelt in 
Mvers pariſhes of chapelries, the banns ſhall be pubtiſties 
In the church or chapel belonging to fuck pariſh or cha- 
f whertitr dach of the ſaid perſons ſhall delt. Id. 
And where both or either of the perfont to be married 
mall dwell in- ay extraparochial place (having no church 
or chapel wherein banns have been uſually publiſhed), 
8 dil ſhall de 1 in the parifh on 
or chi onging to forme ot cha ni 
G fuch — 7 ace. 774 en W 

Note, that all pariſhes were there ſhall be no 
church vr chapel belonging thereto, or none wherein di- 


vine fervice all be aldi celebrated every ſunday, may 


be deertred extraparochial places for the purpoſes of this 
act, but for no other purpoſe, . 5. | | 
Provided, that after the ſolennization of any 14 
under u publication of banns, it ſhall not be nece n 
fupport of fuck marriuge, to give any prodf of the actual 
dwellittg of the parties in the reſpecttve pariſhes or cha- 
pelries wherein the banns of matrimony were publiſhed ; 
nor ſhall thy evidence tir fuch cafe be received to 
the contrary, in any ſuit, - touching the validity of ſuch 


WW 10. 

4. And the faid banns mall be publiffied upon three 
ſundaye preceding the ſolemniation of marriage, during 
the time of morning ſervice, or of the evening fervice it 
there be no morning ſervice in ſuch church or chapel on 
any of thoſe ſundays, immediately after the ſecond leſſon, 
20 Cee. 2. c. 33. . 1. 

3. Reynolds, Whilk the marriage is contractingg the 
miniſters ſhall inquire of the people by three publick 
bann, concerning the freedom of the parties from all 
lawful impedtments. And if any miniſter ſhalt de other- 
wife, he ſhall be ſuſpended for three years, Lind. 271, 

Rubr, And the curate Mall fay after the aceuſtomed 
manner; „I publiſh the barins of marriage betweerr M. 
of und N. of — If any of you know 
e cauſe of juſt impediment why theſe two perſons fhould 
not be joined together in holy matrimoney, ye are to 


« declare 


„Ache u. This is u —— ar-thitd) thi 
46 of afking.” 
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6. And in caſe the parents or guardians av erp of thai Difſent of po- 


ot-either of the parties who ſhall be under the 
twenty one years, ſhalb openly and publickly declare or 
cauſe to be declared in che church or chupel where ti 
banns all be ſo publiſhed, at the time of ſuch publics- 
tion, his diflent to ſuch marriage ; ſuch publicatiuay of 


banns ſhall be void!!! 26 G. 2. c. 9. ſ. 3. 
. Nur. And where the parties a in divers px Certificate, 


ridbes, the-curate of; the one [pariſh ſhall not folemnive 
betwixt them, without à certiſicata of the In 


', matramony 
being thrice aſked ;j| from the curate of the other pariſw. 


and by the 46 C 21 2. 33. Where the bm tal be 
huhlbufted in any churctvorchpe belonging to any pariſh 
adjoining to any e hial plave' or tan Ng the 
iifier puudidh the Socks bub rs An im writing under his 


hantl eettify. the publication thereof, in ſuch manner g if 
— the parties to by married — in un holding rin 
par 


. 1. 

The form of Shih cercificare anly be this ect: 
16 do; heve cert „mat the banns of marriage between 
% KA. B. of of Orton in cho county of Weg 
4«. moreland,. and G. D. of the pariſh of Raverſtondale 


in the ty aforeſaid, have been duty publiſhed in 
« the 2 Orton aforeſaid, on threv ſeveral 
« fu „to wit, Oct. a7, Nov. 3. and Nov. ro, now 
« laſt paſt; and that _—_ cauſs or juſt impediment hath 
deen declared, they ma on de joined together 
« " Ry wren, WW 1 O. V4. 1702. 
05 Views 'of Orton aforeſuld;” 

IV. Of licence, 

T. dome have queſtioned the biſh 


u 
licences for — without banns firlt publiſhed ; be- 
cauſe this is ee with an act: of parliament : for the 
marriage office, which requires banns, is part of the ſta- 
tute lay, Hut this of a is granted to the 
biſhop by ſtatute law too, viz, by the 25 H. 8. c. 2t. by 
which all biſhops are allowed to difpenfe as they were 
wont to do; and ſuch difpenſations have been granted by 
biſhops, ever fince archbiſhop Mephan's time at leaſt, 


Jein. 194. 


By Can. ro1. No faculty or licence” ſhalt be granted 


for ſolemnization of matrimony without publication of 
I banns, 


oof rents or guare 


power to grant Who my grant, 


To whom. 


Security to be 
given, and oath 
to be made. 


chhurches ; but only by ſuch as 
or the commiſſary for faculties, vicars general of 


an eccleſiaſtical judge, who 
of marriage, ſhall grant any ſuch licence before he hath 


banns, by any perſon exereiſing any eccleſiaſtical juriſ- 
diction or claiming any ar oy the right of theit 
epiſcopal authority, 


archbiſhops and biſhops ſede plena or ſede vacante, the 
guardian of the ſpiritualties, or ordinaries exerciſing of 
right epiſcopal juriſdiction in the ſeveral juriſdictions re. 


ſpeRively. / Y ＋ 1 55 
And by the 26 G. 2. c. 37 No ſurrogate deputed by 
ath power to grant licences 


taken an oath. before the ſaid: judge, fathfully to execute 
his office according to law, to the beſt of his knowledge, 
and hath given ſecurity by his bond in the ſum of 100 
to the biſhop of the dioceſe, for the due and faithful 
execution of the ſaid office. ſ. 7. - OJ lattttroſ! 
2. And no licence ſhall be granted, but unto ſuch 
$<3jons only, as be of good ſtate and quality. Can. 101. 
3. And no licence ſhall be granted, but upon good 
caution and ſecurity taken. Can. 101. | 


Which ſecurity ſhall contain theſe conditions: 1. That 


at the time of — * licence, there is not any im- 

iment of conſanguinity, affinity, or othet 
lawful eauſe, to hinder the ſaid marriage. 2. That there 
is not any controverſy or ſuit depending in any court, be- 
ſore any eecleſiaſtical judge, touching any contract or 
marriage of either of the ſaid parties with any other. 3. 
[That they have obtained thereunto the expreſs conſent of 
their parents (if they be living), or otherwiſe of theit 
guardians or governors. Laſtly, that they ſhall celebrate 
the ſaid matrimony 'publickly in the pariſh church or 
Chapel where one of them dwelleth, and in no other 
place, and that between the hours of eight and twelve in 
the forenoon. Can. 102. "| 

And for the avoiding all fraud and colluſion in the 


8 21 of ſuch licences and diſpenſations; before ſuch 


licence ſhall be granted, it ſhall appear to the judge by 
the oaths of two ſufficient witneſſes, one of them to be 
known either to the judge himſelf, or to ſome other per- 
ſon of good reputation then preſent, and known likewiſe 
to the ſaid judge, that the expreſs conſent of the parents, 
or parent (if one of them be dead), or guardians or guar- 
dian of the parties, is thereunto had and abtained : And 
furthermore, that one of the parties ſhall perſonally 
ſwear, that he believeth that there is no let or impediment 
of precontract, kindred, or alliance, or of any other w_— 


Marriage. 


ful cauſe whatſoever, nor any ſuit commenced in any 
eccleſiaſtical court, to bar br hinder the proceeding of the 
ſaid matrimony, according to the tenor of the foreſaid 
licence. Can. 10%  *" 

But if both the parties which are to marty, being in 
widowhood, do ſeek a faculty for the forbearing of banns z 
then the clauſes before mentioned, requiring the parents 
conſents, may be omitted: but the pariſhes were they 
dwell, both ſhall be expreſſed in the flown, as alſo the 
rims named where the marriage ſhall be celebrated. And 
f any commiſſary for faculties, vicars general, or other 
the ſaid ordinarles ſhall offend in the premiſſes or any part 
thereof ; he ſhall for every time ſo offending be ſuſpended 
from the execution of his office for the ſpace of ſix months 
and every ſuch licence or diſpenſation ſhall be held void 
to all effects and purpoſes, as if there had never been * 
ſuch granted; l the parties matrying by virtue thereo 
all de fubje&t to the puniſhments which are appointed 
for clandeſtine marriages. Can. 104. 

Which clauſe declaring the licence. void to all effects and 
purpoſes as if there had never been any ſuch granted, ſeemeth 
to render it a matter of great importance that the afore- 
ſaid ' prerequiſites be ſtrictly obſerved ; for altho' before 
the ſtatute of 26 G. 2, only the licence in ſuch caſe was 
void, and the parties marrying by virtue thereof were 
liable to be puniſhed as for a clandeſtine marriage, yet 
now by the ſaid ſtatute the marriage alſo will be void, and 
2 other conſequences of clandeſtine marriages, will en- 


4. By the 5 I. c. 21. For every ſkin or plece of gel- sump. 


lum or parchment, or ſheet or piece of paper, upon which 
any licence for marriage ſhall be ingroſſed of written, 
ſhall be paid a ſtamp duty of 58. ſ. 


5. No licence of marriage hall” be granted by any Licence whete te 


archbiſhop, biſhop, or other ordinary or perſon having ua. 
authority to grant the fame, to ſolemnize any marriage in 
any other church. or chapel, than in the pariſh church 
or publick chapel of the pariſh or chapelry, within which 
the uſual place of abode, of one of the perſons to be mar- 
ried ſhall have been for the ſpace of four weeks immedi- 
ately before the granting ſuch licence; or where both or 
either of the parties ſhall dwell in an extraparochial place 
having no church or thapel wherein banns have been 
ufually publiſhed, than in the pariſn church or chapel 
belonging to ſome pariſh or chapelry adjoining to ſuch 
- extraparochial place; and in no ether place whatſoever, 
26 C. 2. c. 33. ſ. 4 3 
Vor. II. Eo Provided 
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When and 
where, 


a.” 


Provided, that where che. marriage. 1 by licence, it ſhall 

not be neceſſary, in ſupport, of marriage, to give 

5 roof that the uſual place of abode of one of the par- 
ties for the ſpace of four weeks a 2 was in the 

1 of chapelry where the marriage was ſolemnized z 
nor ſhall any evidence in ſuch, caſe be received to prove. 
the, contrary, in. any ſuit touching the validity of, ſuch 
marriage, f, 10.— That is to ſay,. this ſhall, not avail, ſo, 
as to render the marriage null an void: but nevertheleſs, 
the ſurrogate who granteth. ſuch licence contrary to the 
tenor of this act, ſeemeth to incur the violation of, his 
oath, and forfeiture of his bond given to the ſpiritual 
judge ; and is liable to be otherwiſe puniſhed for his con- 
tempt of the law. 

Alſo this ſhall not extend to deprive. the archbiſhop of 
Canterbury, and his proper officers, ef the right which. 
hath hetherto been uſed, In virtue of the. ſtatute of the 
25 H. 8. c..2r, of granting ſpecial, licences.to, marry at 
any convenient time or place. 1. 6. 

4 which ſtatute of the 25 H. 8, power is given to the 
archbiſhop of Canterbury, to grant faculties, diſpenſa- 
tions, and licences ;. as the pope had dong before. And, 
by the ſame ſtatutes it is enacted, that, al children pro- 
created after ſolemnization of any marriages to be had by 
virtue of a licence or diſpenſation from the archbiſhop of, 
Canterbury, ſhall be admitted reputed. and, taken, legiti- 
mate in all courts. and other places, and inherit the, inhe- 
ritance of their parents and. anceſtors., 

6. If any perſon ſhall falſly make, alter, forge or 
counterfeit any ſuch licence of. marriage; or. cauſe or pro- 
cure the ſame to be done; or aſſiſt de or utter or 
publiſh the ſame as true, re rr to be falſe,. 
altered forged, or counterfeited : Sully of; 
felony without benefit of clergy... 26G. 2+. 4 6. 33. 16. 


V. When. and where. 10 be ſolemnized ; and, therein. 


clandeſtine marriages... 


1. In all caſes were ban, all bove barn Nee 
the marriage ſhall be ſolemnized in 


churches or chapels, where ſuch banns | pur. 
liſhed, and in no other place. 1 G. 2. c. 33: n | 
And no licence marriage ſhall be ere e e 
of, 


church or chapel, than where the u foul 
one of the parties hath been. for the PAGE 6 iow wot 


next. before the granting of ſuch. ler re. 


L wo +> 


| the ſame to be 


| thereat, hinving the ſahit\, ball incur the ſentence 
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And by Cn. by Every miniſter who ſhall oelebfate 
marriage between any perſons contrary to the canons 
l or any. part thereof, under colour of any pecu- 

liar liberty or 18 ge claimed to appertain to certain 
churches and ſhall be ſuſpended for three years, 
by the 25 of apt place where the offence ſhall be 
committed; and if any ſuch(miniſter ſhall afterwards re- 
move from the place where he hath committed the fault, 
before he be ſuſpended 155 ſhall, the biſhop of the 
dioceſe, or ordinary of th I . where he remaineth, 

n certificate under the 4. and ſeal or the other or- 
dinary from whoſe juriſdiction he removed, execute that 
A upon him 

* conſtitution of arehbithöp Requilts + Matrimony 
Fa be ſolemnized reverently, and in the face of the church. 

ind. 271. 

pr fo the words in the beginning of the office. of 
net it is ſuppoſed to be done in the preſence of tht 
congregation. . 

And in the caſe of an marriag by licence, it is required 
bye Can: 62. that the ſame ſhall be ſolemnized between thy 
hours. of eight and twelve in the fcrenson: and in time of dis 


vine vice, | 


EIN Stratford. Perſons contratting matrimony, and caufong Eccleſiaſtical pu- 
ized, knowing" any canonical impediments niſhment of 


or "Baving flrong preſumption thereof ; Hall ipſe: ooo * 


in that behal, 
Leet incay” the - ſentence of the greater excomunication. Lind. 


pham.. Every prieft, cube ſhall prefume to celtbrate matrſa 

many ary whire ſave in the pariſh church I where one of the para 

ties or their friends do Mhabit; Johnſ.] without the'ſpecial 
— — gan; or who ſhall be preſent theveat ; ſhall bt 


d from hit office fir a while year. Lind. 2 74. 
— The” foregoing” conſlitution ſhall be — to 


chapels, having of old timo bad patochial rights': andthe prigt 
Hall incur the ſaid pain ipſo facto. Lind. 277. 
Of old tim] That is, for forty years atleaſt, 14. 


8 tratford. -Prieſts, who ball knowingly make olemiijzation 
ae obi 2 or Kueche — aa athers 


| al parifhintrs, without the licence of: the dioce 
ap 0 7 45 


| proper curates of the perſons contracting; alſo they 
1. Hall cauſe by 22 fear clandeſtine e ta be 
ized in churches oratories or chapels, or ſhall be 745 
he 
greater excommunication, and be otherwiſe puniſhed as 
directs, Lind, 276. 
Ee 2 Bituocen 
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the year concerning which latter head, there ſeem to be 
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Bettveen others than their own pariſhioners] That is, whe 
neither of the parties is of their own pariſh. Id. | 


* "Without the licence of the Slee] Who having cure 


throughout the whole dioceſe, have power to grant li- 


| cences in all places within their dioceſe. 1d. 


Or F the proper curates] That is, as. to their own pa- 
3 r 
Or ſhall be preſent thereat] And ſuch petſon would not 
be admitted in the ſpiritual court to prove fuch marriage, 
until he ſhould be legally abſolved from the ſentence in- 
curred thereby. 1757 Fe 
Canon 62. No minifter, upon pain of ſuſpenſion for three 

years ipſo facto, ſhall celebrate matrimony between any perſons, 
without a faculty or licence, or without banns publiſhed; neither 
ſhall any miniſter, upon the like pain, under any pretence what- 
ſoever, join any perſons ſo licenſed in marriage at any un- 
ſeaſonable times, but only between the hours of right and twelve 
in the forenoon, nor in private place, but "either in the 
churches or chapels were one of them duwelleth, and likewiſe in 
time of devine ſervice"; nor when banns are thrice aſked (and 
no licence in that reſpect neceſſary ) before the parents or gover- 
nors of the parties to be married, being under the age of twenty 
and one years, ſhall either perſonally, or by ſufficient teſtimony, 
ſignify to him their conſent given to the ſaid marriage. 


| Upon pain of ſuſpenſion] In our eccleſiaſtical records, we 
frequently meet with abſolutions of clergymen who had 
celebrated marriages clandeſtinely ; and ſo late as arch- 
biſhop Sancroft's time, we find the intire proceſs of ſuch 
an abſolution : but in the more ancient regiſters, towards 
the beginning of the reformation, one and the ſame diſ- 
penſation iſſued, for the miniſter and the two parties; 


which fort (as well as ſeparate diſpenſations) are very 


- 


common in our books. Gibſ. 425. 


Without a faculty or licence) Such faculties have been 
very various, in point of extent; in many inſtances re- 
quiring a publication, ſometimes once, and diſpenſing 
with two; in other caſes twice, and diſpenſing but with 
one; and again in other caſes expreſly requiring all the 
three publications, and A * only with time or place, 
Inſtances of all which, eſpecially before the reformation, 


- are very common in our eccleſiaſtical records. Gibſ. 425. 


At any unſeaſonable times] That is, of the day, not of 


_ 
* # » 
* 3 
1210 2 — 1 


2, > bo tow Ant 


Marriage. 

no prohibitions expreſſed, or plainly ſuppoſed, in our 
eonſtitutions or canons. But there js a place in Lind- 
toad, which not only implies a prohibition of times in 
neral, but expreſly mentions the times prohibited. 
Which is, that the ſolemnization of marriage car not be 
from the rſt ſunday in advent, until the octaves of epi- 
phany excluſye; and from ſeptuageſima ſunday to the 
firſt ſunday after caſter incluſive; and from the firſt ro- 
gation day, until the ſeventh day after pentecoſt incluſive :- 
althq* marriage may be contracted within theſe times. 
Gib/. 430. Lind. 274. Ayl. Par. 364. gar {oper 
t is alſo certain, that a diſtinction of times hath been 
obſerved, as the law of our reformed church ; not oply 
from the clauſe which we may obſerve in ſeveral licences 
in our books, quscungue anni tempore; but alſo from a re- 
markable diſpute which happened in archbiſhop Parker's 
time, between the maſter of the faculties and the vicar 
general, whether the firſt only, or the ſecond in conjunc- 
tion with him, had a right to grant licences on that par- 

ticular head. Gi. 430. 3 2 
And after that, in archbiſhop Whitgift's table of fees, 
there is firſt. a fee for a licence to ſolemnize matrimony 
without bannt, and afterwards a fee for a licence to ſolem- 
ne matrimony in the time of prohibition of banns to be pub- 

ſhed, | 

Which point is further confirmed, by the attempts that 
have been made in parliament and convocation, to take 
away that diſtinction of times: In parliament, in the 17th 
of Elizabeth, a bill was depending, intitled, an act de- 
claring marriages lawful at all times: And in convoca- 
tion, 1n the year I 57 5, the laſt of the articles preſented 
to the queen for confirmation (but by her rejected) was, 
that the biſhops ſhall take order, that it be publiſhed and 
declared in every pariſh church within their dioceſe, be- 
fore the firſt day of May next coming, that marriage may 
be ſolemnized at all times of the year. Which goes fur- 
ther than what had been projected upon that head in the 
year 1562, when the ſcheme intended to be offered to' 


the parliament or convocation or both, was, that it ſhall 


be lawful to marry at any time of the year without diſ- 
penſation except it be upon chriſtmaſs day, eaſter day 
and fix days going before, and upon whitſunday, G7, 


O. ' 1 83 
But theſe diſtinctions, being invented only at firſt as a 
fund (among many others) for diſpenſations, and being 
built upon no rational foundation, nor upon any law of 
— "KL E 0 3 | | "4 


421 


Pecuniary for- 
ſeitutes. 
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the church of 2 have vaniſhed of themſelyes 
and it may be queſtioned, whether if a miniſter 
ſhould refuſe to — any perſons within the times pre · 


tended to be prohibited, an action upon the caſe would 


not lie againſt him for ſuch refuſal; for ſuppoſing that 
heretofore any popiſh canons, importing ſuch prohibition, 
were received in this kingdom; yet now they can be of 
no force, as being contrary to the common law, which 
for the benefit of the ſubject, and in favour of the natural 
rights of mankind, and for the publick emolument, al- 
loweth matrimony at all times of the your without re- 
ome” * 


ore the ents « or gepernors ſhall fignify their conſents 
25 5 26 C. 2. c. 33, no FD nr e 
ſons, both or one of whom I 'be 

nder 0 one years, after banns ubliſhed, 
vole be puniſhable by eccleſiaſtical cenſures 12 folem- 
nizing ſuch marriages without conſent of parents or guar- 
dians whoſe conſent is required by law, unleſs he ſhall 
haye natice of the diſſent | of ſuch parents o guardians. 


. 
” By the 6 & 7 W.c. 6. No perſon þþ i 
, retending to be exempt from t! en vo of be 
521 dioceſe, without a licence, exc ept t 


be pub. he and certified according to law ; hr every * | 


vicar, curate, wha H marry any perſons contrary to the 
we intent hereof, hall farfett 1 1001, hal to the king, and 
alf ta him that will Jue in any of of his majeſty's courts of re- 
cor Be fir. 1 10 23. Here * be ſuſpended | | from his 


> an 125 ce 28 three 

And by th J. . 7 * perfor vicar, 
curate, 4 Os fre gs. any chu urch or bs 1 
exempt or net exempt, or in any other place whatever, l 55 


* of damn, or wi ut licence, {hall inf. 100 


"Ns parſen, vicar, or curate, who ſhall ſubſtitutę 
employ, or | 12 and wittingl hell fe "4 {4 777 
any other miniſter to marry any perſons in 1 1 25 wy 


| Ze of ro we ing 7725 75 4 
3 


et noel 0 F bannt or licence ; fba tit 
77 ſaid Soap ta by balf to 44 ler ard e to to 155 


thut fhall ſue. 


Aud every — . without licence or publication of 
bamns as aforeſaid, ſhall forfeit 101. to be recovered with 
cht in manner 48 aforcfuid, him who ſhall ſue : and every 


fexton or pariſh clerk, or ather perſon acting as ſexton or —_ 
cler 7 


— 


Ser => 2.5 
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erb, abe Mall hnowingly and wittingly aid promete and f., 


at ſuch marriages fo celebrated without bannt or licence as afore- 

Jad, fhall forfeit 5 l, to be recovered with cg of fuit in man- 
* 9h ey by him who ſhall ſue. 4. 4. 

nm 10 An. c. 19. Whereas great hſs hath hap- 

punto te duties ion faniped vellum parchment and paper, 

inconventences daily grow from clandeſtine marriages ; 

1 is enadted, that every parſon vicar or curate, or uther perſon 


any ather place whatfoever,' without an publication = br 
without — from the proper ordinary, ſhall forfeit 100 7, 
avith — tft, baif to the queen, and half to him that — 155 


record at WW; in/ter 3 and 1 
dy robes aro oner in 5 robs 
prey time 


ſueb afftnce committed, and ſhall be 

Is * oath made of fuch impriſom- 

— — of the judges, and upon producing a copy of the 
mer of ſnob conviction to be likewiſe proved upon oath before 
ſd page, he Hall grant his warrant to the keeper of the 

fon where ſuch offender is a priſoner, to remove him 

's the gol of that wanty eohere he is a priſoner, there to re- 
main charged in execution with the penalty inflicted by this oa, 
and with all and every the cauſes of his former 


reer J 
SHutwingiy permit any marriage to 


priſem, ation of banns or licence as afor 
1 100 4, to — and e 2 a . 


1. 176. 
to all archbiſhops, biſhops, arthdeatons 
and other — their vicars-general commiſſaries ani offi- 
cialt, the fret exerciſe of all eccleſiaſtical 8 and 
infliting all ſuc — and cenſur 
for ibis or any other crime or crime, as N 
if this af? had not been made, ſ. 177. 
Aud provided, that the faid proviſion for marriages de not 
extend to that part — Great Britain called Wan ſ. 178. 
Upon the aforeſaid ſtatute of the 7 & 8 JF. c. 35. . 4. 
in the caſe of Miudlaton and his wife againſt Croft, M. 10 
6. 2. In prohibition: The plaintiff declared, that by the 
ſaid ſtatute à penalty of 101 is inflicted on every man who 
marries without hed or banns, notwithſtanding which, 
he and his wife had been cited into the ſpiritual court, 
for being married before eight in the morning, without licence 
or banns, contrary to the canon, which fixes the time to 
be between eight and twelve, and requires a licence or 
Ee 4 banns ; 
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banns; that they are lay perſons, not bound by the 


canon; and therefore pray a. prohibition. The defen- 

dant; as to the contempt, - pleads not guilty ; and for a 
conſultation, demurs, And after ſeveral arguments at the 
bar, lard Hardwickes chief juſtice this term delivered the 
reſolution of the court: In this caſe three queſtions have 

been made; t. Whether by the canons of 602, lay perſons 
are puniſhable for a clandeſtine marriage. 2. If not, whe- 
ther by the canon law anciently received, the ſpiritual 
court hath a juriſdiction to proceed for a clandeſtine mar- 
riage. And, 3. Suppoſing they have a juriſdiction either 
way, whether that jarisdidzen is taken away by the act 
of parliament, which hath inflicted a penalty of 1ol. As 
to the firſt : two things are conſiderable, firſt, whether 
the laity are within the words of thoſe canons as to this 
matter; ſecondly, whether there was a proper authority 
to bind the laity, if the words do extend to them. And 
as to the queſtion, whether the words take them in; 
thoſe which any way relate to this matter are the canons 
62, 101, 102, 103, and 104. In the four firſt of which, 
there are — that aff the parties contracting: 
Indeed in the x04th there are words relating to the mar- 
ried perſons, but they relate only to marriages under void 
or irregular licences, which is not this caſe: And there- 
fore upon this point we are all of opinion, that lay perſons 


are not within the words of the canons of 1603. The 


next point is, whether the makers of thoſe canons had a 
power to bind the laity: And we are all of opinion that 
proprio vigore the canons of 1603 do not bind the laity; 
ſay, proprio vigore, . becauſe ſome of them are only de- 
claratory of the ancient canon law. The ſecond point 


to be conſidered is, whether laying aſide the canons of 


160g, the ſpiritual court hath any juriſdiction under the 
former canon law received and allowed, to proceed againſt 
the plaintiffs for a clandeſtine marriage: And we are all 
of opinion, that in this reſpect their juriſdiction is well 
founded. . And as to the third point, whether the ſtatute 


of the 7 & 8 W. hath by inflicting that penalty taken 


away the juriſdiction of the ſpiritual court; it is to be 
obſerved, that as to the woman, ſhe indiſputably remains 
ſubject to the eceloſiaſtical juriſdiftion, for the penalty is 
only upon the man; but as to the man likewiſe, we are 
all of opinion, that the eccleſiaſtical juriſdiction is not 
taken away by the ſtatute, but that both the juriſdictions 
do well {tand together, And upon the whole we are of 
opinion, that there ought to go a conſultation as to all 
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the points of the ſuit below but one, which is, the hour at 
which the marriage is alledged to have been had, Now 


as the confining marriages to be between eight and twelve 


in the morning, is only a regulation introduced by the 
canons of 1603, -which we have determined do not bind 
in this caſe ; it is of conſequence, that the ſpiritual court 
be reſtrained from making that any ground of their pro- 
ceedings. In this reſpect therefore, the prohibition muſt 
ſtand, and a conſultation muſt go for the reſt. Str. 
1056. 2 Athms 650. 5 23%: -& 

In the aforeſaid ſtatute of the 10 An. c. 19. There is 
a proviſo (as hath been inſerted) that the ſame ſhall not 
extend to that part of Great Britain called Scotland, 
And there is alſo a proviſo to the like effect, in the ſtatute 
of the 26 G. 2. c. 33. which ſeemeth in practice to be ex- 
tended further than what may reaſonably be ſuppoſed to 
have been the intention of the legiſlature. There may be 
good cauſe not to extend the ſaid ſtatute of the 26 G. 2. 
to marriages bona fide and without fraud had and cele- 
brated within that kingdom: But it is plainly eludin 
the act, for an Engliſh man and an Engliſh woman juſt 
to paſs over the borders into the Scottiſh territories, and 
there intermarry without either banns or licence or other 
prerequiſite, \ 

It is hoped, that no clergyman of the church of Scot- 
land will encourage ſuch a practice. But their concur- 
rence is not abſolutely neceſſary. The parties own ſer- 
vant whom they carry along with them, or the hoſt at 
the inn where they ſhall be, may be ſufficient as to the 
—_ of the marriage, althoꝰ not as to all the legal fruits 
and effects of it. | 


4. By the 26 G. 2. c. 33. If any perſon ſhall ſolem- pelony. 


nize matrimony in any other place than a church or pub- 
lick chapel where banns have been uſually publiſhed, un- 


leſs by ſpecial licence from the archbiſhop of Canterbury; 


or [ſhall ſolemnize "matrimony without publication of 


banns, unleſs licence be firſt had from ſome perſon hav- 


ing authority ito grant the ſame ; every perſon know- 
inglyand wilfully ſo-offending, and being lawfully con- 


victed thereof, ſhall be adjudged guilty of felony, and 


tranſported for fourteen years. ſ. 8. (Except in Scot- 
land, and except the marriages of quakers or jews as 
aforeſaid. 1. 18.) | 
The proſecution for ſuch felony to be commenced 
within three years after the offence committed, f. 9, 


5. T. 
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5. T. 9 An, Haydn and Gould. Before the delegates, 
It appeared that Haydon and Rebecca his wife were ſab- 
batarians, and were married by one of their miniſters in a 
ſabbatarlan congregation : the form in the common prayer 
book was uſed, except the ceremony of the ring, They 
lived together as man and wife for ſeven years, and then 


Rebecca died. Whereupon Haydon took out letters of 


adminiſtration to her, But Gould and Margaret his wife 


* who was ſiſter to Rebecca, ſued a repeal, ſuggeſting that 


Rebecca and Haydon were never married. And it ap- 
pearing that the miniſter ho married them was a mere 


layman, and not in orders, the letters of adminiſtration 


which had been granted to Haydon as her huſband were 
ed and a new adminiftration granted to the ſaid 
argaret Gould her filter, And this ſentence, upon an 
appeal, was affirmed by the court of delegates. For it 
was held, that as Hydon demanded a right to bimſelf 28 
hufband by the eccleſiaſtical law, he ought to-proye him- 
ſelf a huſband by that law : And ſo the court ruled, And 
a caſe was cited out of 8winburn, where ſuch. a marriage 
bad been ruled to be veid, as to the privileges attending legal 
marriages. And it is obſerved in that caſe, that an act 
of parliament was thought neceſſary after the grand re- 
dellion, to intitle people who had been married by juſtices 
of the peace, to ſuch legal advantages of dower, thirds, 
and the like, as attended marriages duly ſolemnized ac- 
aerding to the rites of the church of England; and the 
act of the 7 & 8 M. c. 35. ſeems to put this matter out 
of all doubt, which lays a penalty on clergymen in or- 
if they celebrate marriage in a clandeſtine manner; 

for if the ſame privileges and advantages attended mar- 
Tiages folemnized by the diſſenters as thoſe: celebrated 
according to the church of England, how eafily would 
that act be evaded, or rather rendred of no effect, There 
would then be no occaſion for licence or banns.; for ma- 
king oath ;; or giving ſceurity that there were no legal 
impediments : but every ane might do what was right in 
his own eyes, bo ſhould get himſelf admitted of a diſ- 
— congregation, Tit. Marriage. 1 Salt. 119, 
And if the temporal court ſhould write to the biſhop, 
to certify whether accoupled in lawful matrimony or not; 
it ſeemeth that the biſhop would certify, that perſons not 
married according to the form of the church of —— 
as by law eſtabliſhed, were not accoupled in lawful ma- 


' 


trimony. 
And 
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And if a perſon applies to the ſpiritual court for ſome 
benefit by the ecclehaſtical law, in virtue of a precedent 
marriage; it ſeemeth that he ought to intitle himſelf ac- 
cording to the rules of that law. _ 

But marriages by romiſh prieſts, -whoſe orders are ac- 
ene 2; by the church of England, have been deemed 
to have the effects of a legal marriage, at leaſt in ſome in- 
ſtances ; as in the caſe of Mr. Fielding, who was married 
by a romiſh prieſt to Mrs. Wadſworth : This was held to 
be ſuch a marriage, as to make it felony in him to marry 
afterwards to the duteheſs of Cleveland. Read, Tit. Mar. 

And in Wipmore's caſe, M. 5 An. where the wife 
ſued in the ſpiritual court for alimony, and in fact the 
huſband was an anabaptift, and altho“ he had a licence 
from the biſhop to marry, yet he married this woman ac- 
cording to the forms o their own religion ; Holt chief 
juſtice, upon the prohibition, ſaid, By the cannon law, a 
contra6t per verba de prefenti is a marriage, fo is a con- 
tract per verba de futuro if the contract be executed and he 
does take her; this is a marriage, and they cannot punifh 
for fornication, but only for not ſolemnizing the mar- 
Hage according to the forms preſcribed by law, but not 
ſo as to declare the marriage void. 2 Salt. 438. | 
But now by the 26 G. 2. c. 33. If any perſon ſhall ſo- 
emnize matrimony (except in Scotland; and except qua- 

rs and jews as aforeſaid) in any other place than in a 


. = 


byrch or- publick chapel where banns have been uſually 


, publiſhed, unleſs by ſpecial licence from the archbiſhop 


p Fanterdury ; or ſhall ſolemnize the fame without law- 
ful bagng or licence: fuch marriage ſhall be null and 
void to all intengs and purpoſes whatſoever, ſ. 8. 


VI. Form of ſolemnization. 


T. By the ſtatute of the 26 G. 2. % 33- All marriages witneſſes pro- 
thall be ſolemnibed in the preſence of two credible wits ſcat. 


neſſes ut” the 1eaft; beſides the! miniſter ; who ſhall fign 
their atteſtation thereof. ſ. 15. | 
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2. And # the'time of the celebration of the marriage; Impediments 
the miniſter reciting the cauſes for which matrimony was alledged, 


ordained,” ſhall Tay; “ If any man can ſhew any juſt 
& cauſe why they may not Jawfully be joined together 
i let him now ſpeak, or elſe hereafter for ever hold his 

te peace.“ Rubr. 
And then, ſpeaking unto the perſons that ſhall be mar- 
ried, he ſhall ſay ; * I require and charge you both, as 
ye 
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theſe other wards, “ with all my worl 


Marriage.” 


„ye will anſwer at the dreadful day of judgment when 
the ſecrets of all hearts ſhall be Nicloled, that if either 
« of you know any impediment, why you may not be 
<< lawfully joined together in matrimony, ye do now 
« confeſs it ; for be ye well aſſured, that ſo many as are 
% coupled together otherwiſe than god's word doth al. 
4% low, are not joined together by god, neither is their 
% matrimony Jawful.” Rubr, 

At which day of marriage, if any man do alledge and 
declare any impediment why they may not be coupled to- 
gether in matrimony by god's law, or the laws of this 
realm ; and will be bound, and ſufficient ſureties with 
him to the parties, or elſe put in a caution (to the full 
value of ſuch charges as the perſons to be married do 
thereby ſuſtain) to proye bis * then the ſolem- 
nization muſt be deferred until ſuch time- as the truth be 
- 3. If no impediment be alledged, then the marriage ſhall 


go on; and after the parties have declared their mutual 


aſſent, and have taken each other in marriage according 
to the form preſcribed, then the man ſhall give unto the 
woman a ring, laying the ſame upon the book, with the 
accuſtomed duty to the prieſt and clerk, And the prieſt 
taking the ring, ſhall Jliver it unto the man to put it on 
the fourth finger of the woman's left hand ; and the man 
holding the ring there, and taught by the prieſt, ſhall 
ſay, © With this ring I thee wed, with my body I 
* thee worſhip, and with all my worldly 21 1 24 
* endow,” Rur. 

Which laſt words are beſt explained by the rubrick of 
the 2 Ed. 6. which was thus : „The man ſhall give 
<« unto the woman a ring, and other tokens of ſpouſage, 
<« as gold or ſilver, laying the ſame upon the book, and 
the man taught by the prieſt ſhall ſay. With this ring 
<< I thee wed, this gold and ſilver I the give ;” and then 

y goods I thee 
« endow,” were delivered with a more peculiar ſignifi- 
cancy. | * 7 &'* 959 aſs 4 : n | 
The ring at firſt (according to Stwinhurn) was not of 
gold but of iron, adorned with an adamant ; the metal 
hard and durable, fignifying the« durance and perpetuity 
of the contract. Howbeit (he ſays) is {killeth not at this 
day, what metal the ring be of: The form of it being 
round and without end, doth import, that their love 
Mould circulate, and flow continually. The finger on 
which this ring is to be worn, is the fourth finger of yy 

cit 
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left hand next unto the little finger, becauſe there was 
ſuppoſed a vein of blood to paſs from thence unto the 
heart. Stoinb. Matr. Gont, ſect. 15. 


In the roman ritual, there is a benediction of the ring, 


and a prayer that ſhe who wears it may continue in per- 


fe love and fidelity to her huſband, and in the fear of 


god all her days. 
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4. By the rubricks of the 2 and of the 5 Ed. 6. The Sacrament, 


new married perſons were required on the ſame day of 
their marriage to receive the holy communion. 

But by the preſent rubrick, it is only declared to be 
convenient, that the new married perſons ſhould receive 
the holy communion, at the time of their marriage, or at 


the firſt opportunity afterwards. 


5. By the rubricks of the 2 and of the 5 Ed. 6. After Sermons 


the goſpel was to be a ſermon, wherein ordinarily the of- 
fice of a man and wife ſhould be declared, according to 
holy ſcripture; or if there were no ſermon, then the 
miniſter was to read ſeyeral ſentences out of ſcripture, 
ſetting forth the ſaid duties. 

And by the preſent rubrick, If there be na ſermon de- 
claring & duties of man and wife, then the miniſter 


ſhall read the ſame ſentences as aforeſaid, 


| VII. Fee for marriage. . 
Langton. We ds firmly injoin, that no ſacrament of the 


church fhall be denied to any one upon the account of any ſum of 


money, nor ſhall matrimony be hindred therefore : becauſe if 
any thing hath been accuſtomed to be given by the pious deva- 
tion of the faithful, we will that juſtice be done thereupon to 
the churches by the ordinary of the place afterwards, Lind. 
278. e N 
. That no ſacrament of the church] Which were ſeven ; of 
which matrimony was one. | 

Shall be denied] Or delayed.  Lindw. 278. 


Upon the account of any ſum of money,] That is, uſed to 
be paid. or — «th adminiſtration of any of the 


ſacraments. Lind. 278. 


- Nor ſhall matrimony be hindred therefore] But by the ru- 
brick in the office of matrimony, at the time of delivering 


the ring, the man ſhall alſo then lay down the accuſtom- 


ed duty to the prieſt and clerk. _ OT 
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fuſe to do; whether the mihiſter is bound to proceed 
nevertheleſs, doth not appear from ahy rubrick or canon. 


Hath been accuſtemid tu be given] That is, of old, and 
for ſo long time ax wilt creute a preſcription, altho' at firſt 
ver''votumtarily,.. For they who have patd, ſo long, are 
fumed'at* firſt to have bound themſelves voluntarily 
thereunto, Lind. a7 : 2 | 
And this, it is 15 is recoverable by law, in ſich 
plates and caſes only, where there is a cuſtom for the 
paymeyt thereof, uporr performance of the dnty. Bob, I. 
nh. 1447 5 | | 
7 11 Joby fps, it was an anclent cuſtom, that mar- 
rtage ſhould” be performed in no other church but that 


to which the woman belonged as a' pariſhioner; and 


therefore to this day, the eccleſiaſtical” law allows a fee 
que to the curate of that church, Whether ſhe'be matricd 
there” or not. And this” fèe was exprefsly reſerved fo; 
Km by the words of the licence, according to the ol. 

form, which is not yet difuſed*in all{dipceſes. But it is 
ſaid, chat judgment hath been otherwiſe given in the 
temporal court N. 188, 189. r 

o in the caſe dF T nen and Davenport, M. 13 V, 
The plaintiff libetfed againſt" the defendant, ſetting forth 
a cuſtor in the pariih of Ellington in Derbyſhire, that 
of e.ery woman who' is A Padifh ber, and dwelleth there, 
and marrieth with a licence, the huſband at the time of 
the marriage, or ſoon after, ſhall pay to the vicat 58 as 
an accuſtomed'fee.; and i brought his caſe within that 
cuſtom; the defendant ſuggeſt ee that 
all cuſtoms are triable at common law, and that the plain - 
tiff had libelled -againft*him _ ſetting, forth the cuſtom 
as * aforeſaid, And a prohibition was granted. LZutw, 
1059. 

* A2 10 a late caſe, upon an appenł tothe arehes; Sir 
George Lee not only declared againft the cuſtom ' as un 
unreaſonable cuſtom, but gave coſts- againſt the clergy- 


man with ſome wurmt. 
VIE! Rin of "mdvriagt:” 

By che 26 Cl. 2. c 334 \. Theichurchwarderis and cha- 
pelwardens of every pariſh or chapelry ſhall provide pro- 


per books of vellum or good and durable paper, in which 
all. marriages and, bands of matrisge reſpectively there 


publiſhed or ſolemnized ſhall be regiſtred ; and every 


page thereof ſhall be marked at the top with the figure bo 
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the tramber of every ſuch page, beginning at the ſecond: 
leaf with number one; and every leaf or page ſo aum- 
bred ſball be ruled with lines at proper and equal diſtances 
from each other, or as near as may bez and all banns 
and marriages. publiſhed or celebrated in any church as. 
chapel, or within any ſuch pariſh or chapelry, ſhall be 
reſpectively entred, regiſtred, printed, or written, 
or as near as conyeniently may be to ſuck ruled lines, and 
ſhall be ſigned by the parſon vicar miniſter on curate, or 
by ſome other perſon in his preſence and by his-divection z- 
and ſuch entries ſhall be made as afereſaid om or near 
ſuch lines i ſucceſſive order, where the paper is not da- 
maged by accident or length of time, And all books: 
provided as aforeſaid, ſhall be deemed to belong ta ſuch 
pariſh or chapalry reſpectively. f. 14. 

And immediately after the celebration of every mar- 
riage, an thereof ſhall be made in ſuch regiſter; in 
which entry or regiſter it ſhall bo expreſſed, that the ſaid 
marriage was-celebrated-by: banns or licenes; and if both 
or either of the parties married by licence be under age, 
with conſent of the parents or guardians. as the caſe ſhall, 
be; and ſhall be ſigned by the miniſter with his proper 
addition, and alſo by the parties married, and atteſted by: 
two witneſſes preſent gt the ſolemnization of ſuch mar- 


* ſ. 15. | | 
Vbich:entry ſhall. be made in the form or ta theeffe@t! - 


| E. F. 
ſence 76. * 
And if any perſom ſhall knowingly and wilfully inſert! 
or cauſe to be. inſerted in ſuch. regiſter book any falſe en- 


of any matter or thing relating to any marriage 3 af 
alan make alter forge or counterfeit, or caſe to procure od 
3 
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be falſly made altered forged or counterfeited, or aſſiſt in falſ- 
ly making altering forging or counterfeiting, any ſuch en- 
in ſuch regiſter; or utter or publiſh as true any ſuch 
falſe altered forged or counterfeited regiſter as aforeſaid, 
or a copy thereof, knowing the ſame to be falſe altered 
forged or counterfeited; or if any perſon ſhall wilfully 
deſtroy, or cauſe or procure to be deſtroyed, any regiſter 
book of marriages, or any part thereof, with intent to 
avoid any marriage, or to ſubject any perſon to any of 
the penalties of this act: he ſhall be n felony 
without benefit of clergy. ſ. 16. 

A doubt hath been made, in what manner a marriage 
celebrated by virtue of a ſpecial licence from the archbi- 
ſhop: of Canterbury, ſhall be regiſtred ; eſpecially where 
the marriage is ſolemnized-in a private houſe, and by a 
clergyman not being the incumbent of the pariſh, and the 
incumbent refuſes to permit the ſame to be entred in the 
pariſh regiſter. But the doubt ſeemeth to be ſolved by 
the words of the act it ſelf: The regiſter book of mar- 
riages is of the goods of the pariſn, and conſequently the 
churchwardens (and not the miniſter) ought to have the 
keeping thereof; and the act ſays, all marriages celebra- 
ted * church or chapel, or dithin any fuch pariſh or 

4% thall be entred in ſuch regiſter; and therefore 
if the 33 ſhall refuſe to produce the regiſter 
book for that purpoſe, they may be compelled thereunto 
by legal proceſs: for Where a thing by any act of par- 
hament. is required to be done; that alſo is __—, 


without which the thing-it ſelſ cannot be, 


IX. Certificate of marriage. 


Buy the SW. 6. 21. For every piece of veltum; parch- 
ment, or paper, upon which any certificate of marriage 
(except of the marriage of a ſeaman's widow) ſhall be 
ingroſſed or written, ſhall be paid a ſtamp duty of 58. 
And if any perſon ſhall write ſuch certificate upon the 
ſame CY it be ſtamped, he ſhall forfeit 51, 


"% = 


ö X. Tridl of marrioge. | 


1. Dr Godolphin ſays, that marriage was at feſt tried 
in the temporal courts: but afterwards by the con- 
oeſſion of princes, ſuch cauſes were r in 1 ſpi- 
1 r TX i Aa 


| 
© 4 


O 


mony : 
the like, 1 fl. 134. 


1 


Ant the reaſons why the cognizance thereof hath been 
permitted to the eccleſiaſtical judge, are divers ; 'eſpecially 

cauſe matrimony was. heretofore a ſacrament of the 
church ;- and the office being performed by clergymen; 
this of conſequence brings the performance under the 
dioceſan's inſpection ; and in the caſe of the levitical de- 

rees in particular; eccleſiaſticks are preſumed to be the 
bed 25 of what is prohibited by god's law. 

e 
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lawfulneſs of marriage is to be tried by the bi- As to the taws 


ſhop's certificate, upon an iſſue, accoupled in lawful matri- — mar- 


er not; as in a writ of dower, appeal, baſtardy, or 


But whether a woman is a feme covert, or whether ſhe 
is the wife of ſuch a perſon, is triable by a jury upon 


' ſuch an iſſue, Therefore a marriage de facto, or in re- 


putation (as amongſt the quakers) hath been allowed by 
the temporal courts to be ſufficient to give title to a per- 
fonal eftate, becauſe the lawfulneſs of the marriage is not 
in iſſue, or the point to be tried. For the iſſue is whe- 
ther a marriage was contracted between the parties or 
not, or whether the parties lived in a married eſtate, 
where the legality of it doth not come in queſtion. σαA 
b. 1. c. 6. ; | 

In the act of6 & 1 Vc. 6: laying a duty upon mar- 
riages ; quakers and jews, cohabiting as man and wife, 
were required to pay the ſaid duty, altho* not married 
according to the law of England : and there was a proviſo, 
that nothing therein contained ſhould be conſtrued to 
make good or effectual in law any ſuch marriage or pre- 
tended marriage; but that they ſhould be of the ſame 
force; and no other, as if the ſaid act had not been made; 

But in the act of the 26 G. 2. c. 33. there is no prot 
viſo of the like purport; but rather the act proceed 
upon a ſuppoſition that ſuch marriages are good and 
valid. 


id. | 
And in the aforeſaid caſe of Hayden and Gould, it was 
ſaid, that tho' the huſband, demanding a right due to him 
as huſband, by the eccleſiaſtical law, muſt prove himſelf 


a huſband according to that law, before he can be intitled 
to it; and if he do not; ſhall not reap benefit by his 


own fault: yet the wife who is the weaker ſex, and 
children who were in no fault, may intitle themſelves 
to a temporal right, by ſuch marriage ; which (as was 
urged) cannot be call 
law of nature the contract was ſufficient ; but any an 


irregularity, in not complying with a. pelttive law, Gib. 


— 
* 
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a mere nullity, becauſe by the 
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3. In writs of dower or other writs brought in the 
king's temporal courts, if, iſſue be joined upon not ac- 


. roupled in lawful matrimony, this being a cauſe which is 


Prohibition, 


rely ecclefiaftical, the trial thereof muſt be by the bi- 
hop or ordinary, upon an inquifition taken before him 


as judge: Which is after this manner: The king firſt 


ſends his wit to the biſhop to make the inquiry; for the 
eccleſiaſtical judge, before he hath received the king's 
writ, may not of himſelf inquire of the lawfulneſs of the 
matrimony ; but after ſuch time as he hath received the 
ſaid writ to make the inquiry, he muſt not ſurceaſe for 
any appeal or inhibition, but muſt proceed until he hath, 
certified the king's court thereof: and then when the bi- 
ſhop. hath, received the king's writ, he doth give notice 
thereof unto the party who took exception to the matri- 
mony at his dwelling houſe if he hath any within the 
dioceſe, to ſpeak at a day prefixed by him againſt the ma- 
trimony if he will; and after ſuch notice given, whether 
the pariy come or not, the witneſſes of the demandant. 
to prove the legality of the matrimony are taken, and 
admitted by the biſhop, if no ſufficient exception be ta- 
ken to the witneſſes, After the diſpoſition taken, they 
are publiſhed, 'and certified into the king's court where 
the iſſue was joined, by letters. under the ſeal of the bi- 
ſhop, importing that in purſuance of the ſaid | writ he 
hath. made due inquiry, according to the eccbeſiaſtical 
laws, into the matters therein contained; and that he 
hath: found by lawful proofs, and other - canonical requi- 
ſites in that behalf, that ſuch perſon (as the cafe ſbal} 
be) was or was not accoupled in lawful matrimony. For 
he muſt certify the point in iſſue generally, and not make 
a ſpecial verdict of it, or expreſs the manner of the mar- 


_ Tjage at large. And after fuch certificate made, there 


Ude no appeal, but the ſame certificate ſhalt be a 
bar and conclude all parties for ever, And after ſuch 
certificate, and re- ſummons of the tenant in the kitig's 
temporal court, judgment ſhall be given for the plaintiff, 
Hughes 293, 294. | 

4. In the caſe of Harriſen and Burwell before men- 
tioned, it was obſerved, that no prohibition was to be 
found in the regiſter or elſewhere, concerning the. queſ- 
toning of any marriage in the ſpiritual court, in all the 
time before the acts of parliament, and long. after ſame. 


of them; and it was alſo confeſſed, that neither the act 


of the 25 II. 8. nor 28 1. 8. gave any juriſdiction to 
the temporal egurts concerning marriages, more = 
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they had befote ; being acts only directory to the ee- 


elefiaſtical proceeding in matters of marriage. But it 
was declared, that by the 28 H. 8. the temporal courts 
are becotne the proper judges what marriages. are within 


or without the levitical degrees, and are to prohibit the . 


ſpritual courts if they impeach an s for marriages 
without thoſe degrees. But Vaughan declared in this caſe 
(and repeated that declaration in the caſe of Hill and 
God) that if granting prohibitions to the ſpiritual courts 
in caſes of matrimony, were res integra now, he {aw no 
reaſon why they ſhould be granted in any caſe; but that 
there having been ſo many precedents of prohibitions, 
and no complaint, or at leaſt redreſs, in parliament, they 
could not take upon them to alter the courſe of the law 
ſo long practiſed. Gif. 413. As 

The latter of theſe two caſes, was in the 25 C. 2; and 
in the 34 C. 2. a prohibition was prayed to the ſpiritual 
court at York, to hinder a, proſecution there for marrying 
the ſiſter's daughter. But :it- was denied by the whole 
court upon this general reaſon ; becauſe it is a cauſe of 
eccleſiaſtical, cogniſance, and divines better know how to 
expound the law of marriages than the common lawyers ; 
and tho' ſometimes -prohibitions have been granted in 
cauſes matrimonial, yet if, it were now res integra, they 
would not be granted. And it being ſuggeſted in that 
caſe, that the iſſue of the marriage would be baſtardized 
in caſe of a divorce, and deprived of certain lands ſettled 
upon them in marriage; the court ſaid, this was not ſuf- 
ficient matter of ſuggeſtion, for here the ſpiritual court 
held not plea of the temporal inheritance directly, but 
only confequentially ; for which if they ſhould be pro- 
hibited, they would have nothing left. Gib/. 413. Ram. 
464. Shin. 37. 

And in the caſe of Denny and Aſhwell, E. 3 G. a pro- 
hibition was denied to a ſuit in the ſpiritual court, for a 
perſon's marrying his wife's ſiſter's daughter. Str. 53. 
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5. The proof of a marziage may be by witnelies who xyjgence, 


. were preſeat at the ſolemnization; by cohabitation of the 
parties by publick fame and reputation; by confeſſion of 


the married perſons themſelves, altho' their acknowledg- 
ment might only be to avoid the puniſhment of ſornica- 
tion; and by divers other cicumſtances ; which if they 
amount to half proof, ought to be extended in favour 
of marriage rather than contrary to it. ed Civ. L. 
122. ' J 


Ff2 But 
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But now, fince the ſtatute of the 26 C. 2. e. 33. the 
regiſter bobk ſeems to be intended as the proper, alths? 
not the only Evidence in this matter ; for if there ſhall 
be any doubt as to the identity of the perſons, or the 
like, the regiſter in this teſpect can be no evidence at 
all , | | 


In the caſe of t Devereux and Muchdewchurch, E. 2 G. 3. 
with regard to the ſettlement of a poor perſon, there was 
proof of a _— by two witneſſes, who ſwore 
were preſent on February the 2 1758, when a mar- 
riage was ſolemnized in the pariſh church of St Devereux, 
| between John and Saſamma Meredith by the miniſter of the 
pariſh by banns. An entry was made in the regiſter, 
that they were married by banns : but it was not ſigned by 
the miniſter, parties, or witneſſes, Lord Mansfield, chief 
juſtice, held this to be a ſufficient proof of the marriage, 
ſo as to fix the ſettlement of the wife in the huſband's 
pariſh; but ſaid, he would ex officio grant a rule upon 
the miniſter, to ſhew cauſe why an information ſhould 
not be granted againſt him, for not atteſting the entry 

to the ſtatute. ' x | 

In truth, there is 2 great miſtake in many perſons, 
fuppofing, where an act of parliament inflicteth no ſpecial 
penalty he diſobedience, that they may tranſgreſs ſuch 
act, without any danger of being called to account; 


whereas nothing is more certain, than that where an act 


pointeth no particular puniſhment, the offender is lia- 
ble to be puniſhed by fine and impriſonment, upon in- 
ditment or information, at the diſcretion of the court. 
So that an act inflifting no particular penalty, is in the 
higheſt degree penal; fo. far as a man's liberty or pro- 
perty may be affected. Which conſideration is applica- 
ble, not only to the preſent caſe, where regiſters are not 
regularly kept according to the ſtatute; but alſo to the caſe, 
where ſurrogates ſhall grant licences to marry in pariſhes 
or places where neither of the parties doth inhabit ; or 
where a clergyman ſhall preſume to marry ſuch perſons, 
neither of them being his own pariſhioner : As alſo, 
where a miniſter ſhall take upon him to publiſh the 
banns, not immediately after the ſecond leſſon, as this act 


requireth ; but after the Nicene creed, as was before in- 


Joined by the rubrick. For if a father ſhould attend, 
immediately after the ſecond leflon, to forbid the banns 


where his child is under age; and no publication being 


then made, ſhould go away, and the publication after- 
wards proceed; the clergyman, making ſuch publication, 
w 
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would not be in a deſitable ſituation. Indeed, it doth not 


appear, why the time, as it is now limited, immediately 


after the ſecond leſſon, is more proper than the other timg 
was, after the Nicene creed; or rather, it ſeemeth to be 
leſs proper, becauſe immediately after the ſecond leſſon 


the publication makes a manifeſt break and interruption 


in the ſervice ; but after the Nicene creed there is a 
pus that part of the ſervice being then compleated, 

owever, ſo the matter ſtands ; and it is not in the diſ- 
cretion of any private perſon to Judge of the propriety 
or impropriety ; and therefore, this being the law, the 
rubrick after the Nicene creed in this particular ought 
to be altered; and the rather, as it may prevent a miſ- 
take of ſome perſons, who may think that the rubrick 
in this reſpe& is ſtill in force, not conſidering, that al- 
tho” the rubrick is confirmed by act of parliament, (and 
is indeed itſelf part of an act of parliament), yet no 


maxim in the law is more eſtabliſhed, than that a ſubſe- 


uent contrary act virtually repeals a preceding act, ſo 
ar forth as it is contrary; and may alſo prevent perhaps 


another miſtake of thoſe who may ſuppoſe, that the ru- 


brick, together with the book of common prayer, before 
it received the ſanction of parliament, having been drawn 
up by the Orgy in convocation, received its whole force 


confirmation-; but, on the contrary, that the parliament 
have nothing to do with it, either to confirm or alter 


it. This was once the notion of eccleſiaſticks; but the 


foundation thereof was aboliſhed, with the papal power, 


out of this realm, above 200 years ago. What now re- 
mains of it, if any thing doth remain, is a ſhadow. with- . 


out an ſubſtance. An empire within an empire,  twq 


diſtinct legiſlatures in one kingdom independent of each 


other, and both of them pretending to be abſolute, have 
been long fince found to, be abſurd and incompatible, 


6. H. 7 G. 2, Before lord Hardwick chief juſtice, at Sentence in the 


r ai, and needed no parliamentary 


niñi prius in Middleſex. There was an action for mali- wur fund acer 


ciouſly procuring the plaintiff's wife to exhibit articles of 


the peace againſt him, and for living with her in adulte- 
The plaintiff proved a marriage, by the parſon and 


a woman, and alſo the conſummation. To encounter 
which, the defendant produced a fentence of the conſiſt- 
ory court of London, in a cauſe of jactitation of marriage 
brought by the woman againſt the plaintiff, wherein ſhe 
was declared free from all contract, and perpetual filence 
impoſed upon the plaintiff: which ſentence was pronounced 
ſince iſſue joined in this cauſe. And the chief juſtice ruled 
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= to be concluſive evidence, till reverſed by appeal. 
ir. 960. | Arr. 

And a few days afterwards; at Guildhall, in another 
cauſe, between Daco/ta and Villa Real, which was ap aRion 
upon 2 contract of marriage per verba de futuro, brought 
by the gentleman againſt the lady, who pleaded non af- 
ſfumpſit ; when the plaintiff had opened his cafe, the de- 
fendant offered in evidence a ſentence of the ſpiritual 
court in a cauſe of contract, where the judge had pro- 
nounced * againſt the ſuit for a folemnization in the 
face of the church, and declared Mrs. Villa Real free 
from all contract. And the chief juſtice held this to be 
proper and concluſive evidence on non e that it 
was a cauſe within their juriſdiction, tho' the contract 
was per verba de futuro, tho* the ſuit there is diw/erſo 
intuitu, being for a ſpecific performance, as far as admo- 
nition will go ; and this, for damages, Yet contract or 
no contract is the point in iſſũe in both. And the plain- 
tiff was nonſuit. And herein was cited the caſe of Hat- 
feld againſt Hatfield, in the houſe of lords, in the year 
1725; where, on an appeal from Ireland, the caſe was, 
that a woman brought a bill againſt her ſuppoſed huſ- 
band's fon by a former wife; he inſiſted, ſhe never was, 

married to his father, but to one Porter, whoſe marriage 
with her was proved, and a releaſe from him. She upon 
this ſued Porter in the ſpiritual court in à jactitation 
cauſe, and obtained ſentence againſt him; and then made 
that her caſe in chancery, where it was held to be con- 
cluſiye evidence. And the opinion was affirmed here 
upon appeal. Str. 961. on 
And in the common pleas, M. 11 G. 2. Prudam 
againſt Philips; Reeve chief juſtice held fuch a ſentence 
_  conclukve, and would not receive evidence of fraud of 
colluſion in obtaining it. Str. 96 f. | 


RL. . Divorce... 


» * 
* 


See ys By the canon law a divorce. is not permitted with-.. 


out ſufficient cognizance had of the cauſe. But by the 
civil law, divorces were often made thro” heat of anger, 
when the Romans had a mind to put away their wives, 
by.ſending them a bill of divorce by one of their freed- 
men, who was to acquaint the wife with the purpoſe and 

intention of her huſband. l. Par. 225. 
Dr Ayliffe ſays, By the papal canon law there are 
only five cauſes of divorce ; to wit, adultery, rg 
| by Ceruelty, 


r 


wr ww” ao. 


Parttage, 


| infidelity, and entring into religion. 441. Par. 226, 


* Unto which ought to have been added, conſanguinity, | 
2. There be two kinds of divorces : the one that dif- Tus kinds of 
ſolvrth the marriage, 4 vin matrimonii, as for conſan- civoree. 


— and the other 4 menſa of thoro, as for idultery 
uſe that divorce by reaſon of adultery eannat diſſolye 
the marriage u vivicule” matrimonii, for that the offence is 
after che juſt and awful marriage, 3 Jud. 88. | 


or affinity within the degrees prohibited, alſo im —— 
of frigidity ; where the marriage it ſelf was merely voi 
ab 'imitio; and the fentence-of divorce only declaratory of 
its being ſo. Inſomuch that in debt upon an obligation, 
tho“ the defendant pleaded that ät the time of the bond 
ſhe was wife to a perſon there named; yet the plaintiff 
ſhewing that a former wife Wus alive at the time of his 
marrying the defendant; and that thereupon her marria 
ich him had been adjudged null and void in the Tpiritual | 
judgment was given againſt her, beexuſe the frrar- 
riage being merely void, the was always ſole: And it was 
further ſaid, that in ſuch caſe the divorce was only de- 
claratory; and there needed not any ſuch ſentente, Cu. 
El. 857. Gibſ. 446. N 
The effects of that original vaidance and nullity are, 
that the wife is barred of dower, and the iſſue are illegi- 
rimatez and that the perſons ſo divorced may marry an! 
others. Gib. 446. 15 18 ? 
Concerning divorce a vinculo in caſe of impiuberty, or 
the male or female's marrying under the marriageable 
years, that is, the firſt under fourteen, or the ſecond un- 
der twelve; the books of conimon law do confirm and 
ratify this nullity ; not only by declaring, that in caſe of 
ſuch diyorce, the woman may fave an aſſize for the land 
given in frank marriage; but alſo in affirming further, 
that tho' the man hath — ſuch marriage, and is di- 
vorced, and marries again and hath iffue, and dies, the 
iſſue of the ſecond wife ſhall be his lawfut heir; nor will 
any averment of conſenting and living together after the 
marriageable years be received or admitted in the tempo- 


ral court, after a divoree in the ſpiritual court made upon 
the original nullity, and unrepealed. Grb/. 446. 


In like manner, ds the books of common law reſolve, 
in caſe of divorce @ vinculs for frigidity, after three years 
trial and examination, and ſentence in the ſpiritual 
court, for the perpetual impotency of generation. As it 
was ih Bury's caſe, M. of 41 2. fl was ſo _— 

4 ut 


3. Cauſes for ſeparation a vineule, are confinguinity A uncle. 
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but aſterwards married another wife, and had children by 


her: Upon which it was urged, that the church being 


evidently deceived as to his perpetual * the di- 
vorce thereupon was null; and if ſo, that ſecond 
marriage was unlawful, and the iſſue illegitimate. But 
the court reſolved, that ſince there had been a divorce for 
frigidity or impotency, it was clear that each of them 
might lawfully marry again; and tho' it ſhould be al- 
lowed, that the church appearing to have been deceived in 
the foundation of their ſentence, the ſecand marriage was 
voidable, yet till it ſhould be diſſolved, it remained a 
22 and the iſſue during the coverture lawful. 
6. 446. 
Hut tho? a ſentence of diyorce, given in the ſpiritual 
court, may be repealed after the death of the parties; yet 
if any of the parties be dead, before ſuch ſentence given, 
ſuit cannot be in the ſpiritual court to declare the marriage 


void, and baſtardize the iſſue ; the marriage being m_ 


diſſolved by death, and the trial whether legitimate or 
in order to inheritance, originally — to the king's 
court; and the ſentence in the ſpiritual court being given 
only pro ſalute anime, it comes too late. Gibſ. 446. 
Viner. 99 l 


t 4. Divorce @ thoro et menſa is, when the uſe of matri- 


mony, as the cohabitation of the married perſons, or their 
mutual converſation, is prohibited for a time, or without 
limitation of time, And this is, in caſes of adultery, 
cruelty, or the like; in which the marriage having been 
originally good, is not diſſolved, nor affected as to the 
vinculum or bond. And this is ſo by the common as 
well as by the canon law; inſomuch that the wife ſo di- 
vorced, having ſued for a legacy left to her, and 'the 
huſband having given a. releaſe, ſuch releaſe hath been 


* adjudged good, notwithſtanding the divorce. Nor doth this 


kind either bar the wife of her dower, or baſtardize the 
children; but intitles her to alimony, which the eceleſi- 
aſtical court aſſigns, in proportion to the circumſtances 
and condition of her huſband ; and no prohibition. will 


lic. But as to the having again the goods ſhe brought, 


or ſo much as is not ſpent; that, in the law books, is 
meant only of divorce @ vinculo, or when there was a nul- 
lity of marriage ab initio, ſo as to be really no marriage. 
Ci. 335. 1 

ut the children which ſhe hath after the divorce, ſhall 
pe deemed baſtards ; for a due obedience to the ſentence 


| Pill be intended, unleſs the contrary be ſhewed. 1 Sa. 
1235 £1) whe 26 By 
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by - By Can. 107. In all ſentences pronounced only for di- 
ng yorce and ſeparation @ thore et menſa, there ſhall be a cau- 
di- tion and reſtraint inſerted in the act of the ſaid ſentence, 
nd that the parties ſo ſeparated ſhall live chaſtly and conti- 
ut nently; neither ſhall they, during each other's life, con- 
for tract matrimony with other perſon. And ſor the bet- 
em ter obſervation of this laſt clauſe, the ſaid ſentences of 
al» divorce ſhall not be pronounced, until the party or parties 
in requiring the ſame, have given good and ſufficient caution 
as and ſecurity into the court, that they will not any way 
12 break or tranſgreſs the ſaid reſtraint or prohibition, 
ul, And this doQtine, that neither of the parties ſhalt con- 
tract matrimony during each other's life, hath been con- 
al firmed by the tem judges in the caſe of Foliambe, 
et who having been divoreed from his wife for incontinency 
n, on her part, married again during her life; and the ſe- 
ge cond marriage was declared to be void, becauſe” it was 
d only a divorce à thoro et menſa. And the ſame is the doc- 
trine af the canon law; and of the ſame tenor are the 
3's ancient conſtitutions of the engliſh church. Nevertheleſs 
en divers acts of parliament, for the divorce” of particular 
6. perſons in the caſe of adultery, agreeably to what the 
| 0 legum did propoſe in general, have allowed a 
i- liberty to the innocent perſon of marrying again. Gib. 
ar 446. | Mo. 683. | or 
ut And by Can. 108. If any judge, giving ſentence of di- 
Ys vorce or tion, ſhall not fully keep and obſerve the 
n premiſſes ; he ſhall be, by the archbiſhop of the province, 
ae or by the biſhop of the dioceſe, ſuſpended from the exer- 
as ciſe of his office for the ſpace of a whole year; and the 
i- ſentence of ſeparation ſo given, contrary tothe form 
ae aforeſaid, ſhall be held void to all intents and purpoſes of 
n the law, as if it had not at all been given or pronounced. 
is A divorce for adultery, was anciently @ vinculo matrimo- 
e mi; and therefore in the beginning of the reign of queen 
1 Elizabeth, the opinion of the church of England was, 
s that after a diyorce for adultery, the parties might marry 
II again: but in Foliambe's caſe aforeſaid, H. 44 El. in the 
he ſtar chamber, that opinion was changed ; and archbiſhop 
is Bancroft, by the advice of divines, held that adultery 
” was only a cauſe of divorce a menſa et thoro. 3 Salk, 138. 
. 5. Can. 105. Foraſmuch as matrimonial cauſes have Nivorce not to 
been always reckoned and reputed amongſt the weightieſt, dt nee 
ll and therefore require the greater caution when they come PTY 
e to be handled and debated in judgment, eſpecially in 
i cauſes wherein matrimony, having been in the _— 
| f duly 
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duly ſolemnized, is required upon any ſuggeſtion or pre- 
; = whatſoever to be Adelved br unnd annulled ; we do ſtraitly 
charge and injoin, that in all proceedings to divorce and 
Nmullities of mony, good eircumſpection and advice 
de uſed, and that the truth ma _ far as is poſſible) be 
ſiſted out by the depoſition of witneſſes and other lawful 
prooſs and evictions, and that credit be not given to 
tha ſole conſeſſion of the parties themſelves, howſoever 
taken upon oath, either within or without the court. 
The rule of che canon law upon this head, is in a 
decretal epiſtle of pope Celgfting the third ; who injoineth, 
that the — be not their on confeſſion 
only, or b the rumour of the nei ghbourhood: For if 
they did believe that the 1 judge would par, 
y them, ſome perſons would collude together, - and 
confeſs inceſt, for the avoiding of their els And 
the rumour of the neighbourhood ought not ſo far to be 
ged valid, as to diſannul marriages ; unlefs other rea- 
ble and probable evidences do occur. Gib. 445. 
This prohibition againſt accepting the ſole confeſſion of 
the parties, was expreſsly — in the canons of 150). 
And how great need there was of ſuch a prohibition,” will 
appear to any ones who ſhall confult the ancient acts bf 
courts before thoſe times, and thall fee there how cymmon 
it was to pronounce ſeparations upon the ſble confeffion 
of the parties, and how numerous theſe 3 mg ey 
ſo long as that continued to be the rule. Gia ibid. 
In 2 Med. 314. there is a remarkable nee of this 
kind; wherein a prohibition was prayed in behalf of the 
children, who were in danger to be baſtardized: by ſuch a 
fraud. Gollet married Mary, and had children by her; 
againſt whom. it was libelled in the ſpiritual: cou that 
he had before married Arine the 'fifter of Mary He and 
Aune appear, and confeſs the matter; upon which. (as the 
report ſets forth) a  ſentence-of | divorce wus 10 paſs, 
Wheteas in truth, Coliet was never married to Ame, but 
it was a contrivance between him and his wife to get 
themſelves divorced, after — Rad lived ener, ſixteen 


years. Gig. 445. 


And ſometimes women were ſuborned to deen the 


wiſe, who were to come and confeſs the adulte and 

ſo the real wife might be divorced, ' whilſt ſhe het A no- 
thing at albof the matter. And Mf Clerke ſays, he knew 
two inſtances. in his time, where ſuppoſititious women 

Jo not the wives of the parties) were ſuborned to come and 
confeſs the adultery, as if they had been the real and true 


wives, 1 Ougbt. 316. 
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6, If the party 


the crime, and the accuſer ſhal] not prevail in his ſuit, 
1 Ought. 317. boy. 1 
In like manner, if the party accuſed ſhall prove, that 
the accuſer before the commencement of the ſuit had 
robable knowledge of the crime committed, and yet af- 
renee had carnal intercourſe with the acguled ; in ſuch 


443 


accuſed ſhall prove, that the accuſer What ſhall ha 


hath alſo committed adultery ; this isa compenſation for alen com 


crime. 


caſe, the accuſer ſhall not obtain a ſentence of divorte: 


for the crime ſhall be ſuppoſed to have bren remitted. 
Oo EO wo eto nr nw 

And probable knowledge in this cafe is, if the huſband, 
ſuſpecting his wife, ſhall charge her with the offence, and 
ſhe ons it; Or if the witneſſes, whom he ſhall after, 
wards produce, ſhall ſignify to him before the commence- 
ment of the ſuit, that they can teſtify the offence from 
their own ſight and Knowledge : Or + the huſband ſhall 
take her in the act of adultery : In all which cafes, ne- 
vertheleſs, if the huſbund ſhall afterwards have carnal 


knowledge of his wife, he remitteth the injury, and ſhalf 


not have a divorce. Therefore if he delires to be di- 
yorced, he muſt abſtain from her bed, altho' he dath not 
preſently turn her out of doors. 1 Ought. 317. ( ! 


7. Can. 106. No fentence ſhall be given either for ſes Sentence of div 
ing of pretended vorce. 
, matrimony, but in open court, and in the feat of juſtice, 


Maration a thoro et menſa, or for ann 


and that with the knowledge and conſent either of the 
archbiſhop within his province, or of the biſhop within 
his dioceſe, or of the | wx of the arches, the judge of the 
audience of Canterbury, or of the' vicars general, or 
other principal officials, or ſede vacante of the guardiany 
of the -ſpiritualties, or other ordinaries to whom of right 
it appertaineth, in their ſeveral juriſdictions and courts, 
and concerning them only that are-then dwelling under 


8. M. 1 Car. Green's Caſe. 
to the eccleſiaſtical court at Saliſbury, becauſe his wife 
ſued him there to be ſeparated from him, grow ſevitram. 
And ſentence was there given for the huſband againſt the 


wife; and he was inforced to pay all the cofts for his 


wife, And afterwards ſhe appealed ; and becauſe the huſ- 
band would not anſwer the appeal againſt himſelf, and 
pay for the tranſmitting of the record, he was therefore 
excommunicated; and now prayed a prohibition. The 
court conceived the caſe to be very bard, that he ſhould 
he inforced to ſpend his money againſt himfelf, But — 

4 b . Fx cau ; 


Green prayed z prohibition c.. 
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eauſs it was alledged, that the courſe was ſo in the ſpirl- 
tual court, they would adviſe until the next term; and 
. to ſtay their proceedings in the mean time, Crs, 


XII. Alimony, 


| Alimony of c. 7. The ordinary hath the proper cognizance of ali. 
elefiaſtical cg. mony, and no other court; It is true, there lies an ap- 
nn peal, but ſtill it is to the eccleſiaſtical judge; and if the 
rſon condemned will not obey the ſentence of that 
Judge, he may be excommunicated, Ayl. Par. 59. 

In the caſe of Angier and Angier, T. 1718: The wife 
by her next friend brought a bill againſt her huſband, for 

a ſpecial execution of articles, whereby he had. agreed 
with a friend of hers ta allow her 521 a year ſeparate 
maintenance. Great miſbehaviour to each other was 
oved in the cauſe. And it was proved by him, that ſhe 
aad libelled in the ſpiritual court for alimqny ; and when 

that cauſe was depending there, theſe articles were made 

and that he was deſirous to be reconciled to her, an 
therefore ſtopped the allowance: It was objected, that 


this would be decreeing a ſeparation; which belongs to 


the ſpiritual court: Alimony continues only till the par- 
ties are reconciled ; and if the articles ſhould be decreed, 
a future reconciliation could not ſet them aſide, But the 
lord chancellor decreed an execution. He ſaid it was no 
invaſion upon the ſpiritual court ; and if not decreed he 
- they can be of no farce any where ; for the ſpiritua} 
court cannot decreg a performance of them. If the 
huſband make a ſeparate proviſion for her, he is not at 
law chargeable with her debts. And he ordered the 
maſter to ſettle an indemnity for him againſt her debts ; 
and decteed the arrears ; and ſaid, it was not a decree for 
alimony or ſeparation ; for when they came together 
again, the articles would be no longer binding. Prec. 
Cha. 496. 
To be only while AY wife cannot ſue for alimony, during the cohabi- 
the parties live tation. Vin. Baron and Feme. X. a. 
a And altho' they be ſeparated, yet if the huſband main- 
tains the wife, it 25 her claim in reſpect thereof. 74. 
Alſo if ſhe elopes from her huſbang, the law will not 
compel the huſband to allow her alimony. Ayl. Par. 58. 
Wife may diſ- 3. A wife having ſeparate allowance, and being ſepa- 
pole thereof, rated, may make a gift of what ſhe ſaves, as a feme ſole. 
Vin. ibid, BE SELL 
And 
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And in the caſe of Dutton and Dutton, 7. 1 G. Lord 
chancellor Cowper allowed the wife to keep the plate 
which ſhe had bought, or had been given to her, during 
the ſeparation. 1d. 

So if ſhe ſue for defamation or other injury, and has 
coſts, and the huſband releaſes them, this ſhall not bar 
the wife ; for theſe coſts come in lieu of what ſhe hath 
ſpent out of her alimony, which is a ſeparate main- 
tenance, and not in the power of her huſband, 1 Salk, 


119. | $455 
XIII. Elopement. x 
1. Z. An. Robinſon and Greinold, By Holt chief juſ- 


tice : Tho? the wife be ever ſo lewd, yet while ſhe coha- 
bits with her huſband, he is bound to find her neceſſaries, 
and to pay for them ; for he took her for better for worſe : 
So if he runs away from her, or turns her away. But if 
ſhe goes away from him ; when ſuch ſeparation becomes 
notorious, whoever gives her credit, doth it at his peril : 
for the huſband is not liable, unleſs he takes her again; 
for then it is as if a woman had eloped at common law, 
ſhe thereby loſt her dower ; but if ſhe came again, and 
the huſband received her, the right of dower is revived, 
1 Salk. 119. 

2. M. 8 V. Todd and Stokes, The plaintiff was an 
apothecary, and ſerved the defendant's wife with phyſick, 
who lived ſeparate from her huſband, and had a ſeparate 
allowance of 201. a year. And by Holt chief juſtice : If 
huſband and wife ſeparate by conſent, and the hath a 


ſeparate allowance ; it is unreaſonable ſhe ſhould have it 


ſtill in her power to charge him; and it is not to be 
preſumed, but tradeſmen that deal with her truſt her on 
her own credit, and not on the credit of her huſband ; 
and a perſonal notice is not neceſſary, it is ſufficient that 
it be publickly and commonly known. 1 Salk. 116. L. 


+ 444+ 
3. H. 10 V. Longworthy and Hockmore. It was ruled 
by Holt chief juſtice, that if a huſband turn- away his 
wife, and afterwards ſhe takes up neceſſaries upon credit 
of a tradeſman ; the huſband ſhall be liable to the tradeſ- 
man, to pay for them. But if the wife elopes, tho” the 
tradeſman hath no notice of the elopement, if he gives 
credit to the wife, the huſband is not liable. If the wife 
tells her huſband that ſhe will buy ſucha thing, which 
is neceſſary, and the huſband tells her that he will not 


allow 
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Wife living with | 
the huſband, 


Separating by 


conſent, 


Turned awaye 
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allow it, and forbids the tradeſman to give his wife credit 
for it, and afterwards the wife takes up that thing of the 
ſame tradeſman, upon credit given her by him; the huſ- 
band is not liable. It is ſufficient for the huſband to give 
r notice, that people do not give credit to his wiſe, 
,. Raym. 444. 4 he | 

F. 2 An. Etherington and Parrot. By Holt chief juſ- 
tice : If a huſband turns away his wife, he gives her cre- 
dit wherever ſhe goes, and muſt pay for neceſſaries for 
her. But if ſhe runs away from her huſband, he ſhall 


not be bound to any contract ſhe makes. On the other 
fide, while they cohabit, the huſband ſhall anſwer all 


Contracts of hers for neceſſaries; for his aſſent ſhall be 


preſumed-to all neceffary contracts; upon the account of 
cohabiting, unleſs the contrary appear. But if the con- 
trary appear, as by notice, there is then no room for ſuch 
a preſumption. 1 Salt. 118. . 
M. 18 C. 2. Bolton and Prentice: In for goods 
fold and delivered ts the defendant's wife, the cafe ap- 
eared to be, that the defendant and his wife had formerly 
at the plaintiff's houſe, and the plaintiff fur- 
niſhed ber with goods; and the defendant finding the 
plaintiff had helped her to pawn her watch, and ſ « 
ang he confederated with her, left the lodgings, aftet 
paying the plaintiff his bill, and forbidding him ever to 
truſt her again. After this, the defendant and his wife 
cohabited together for a year; when, without any cauſe 
appearing, he left her, locked up her eloaths, and upon 
her finding him out, refuſed to admit her; and ſtruck her, 
and declared he would not maintain her, or pay any body 
that did. In this diſtreſs, ſhe borrowed cloaths of her 
friends, and applied to the plaintiff, who furnifhed her 
with neceſſaries according to the defendant's degree 
which the defendant reſuſing to pay for, this action was 
brought: and upon trial the jury found for the plain- 
tiff. Upon motion for a new trial, the court held the 
verdict was right; for whilſt they were at the plaintiff's 
+ there was a particular reaſon for the particular prohibition ; 
yet the cauſeleſs turning her away deſtitute afterwards, 
her the general credit again: and if a huſband 
be allowed, under the notion of a particular pro- 
kibition, ta deſtroy her obtaining credit in one place, he 
may in the fame manner prevent it with all people ſhe 
is acquainted with, He appears to be a wrong doer, 
and therefore has no right to prohibit any body. Str. 
4. 7. 


Sr rer Z 


Marriage. : 


4. 7. 4G. 2, Child and Hardyman: Action for linen Loving thebof- 


ſold to the defendant's wife, Upon ven 
livery was proved. And the defendant proved that ſhe 


had lived in a very lewd manner; one Mr Not frequently 
coming to her at her huſband's houſe, and they were 


locked up together in a bed-chamber ; and other inde- 
cencies paſled between them. And it was alſo proved, 
that ſhe ſeveral times went to the houſe of this Norr, a 
gentleman in Wilthire, who lived within three miles of 
the defendant's houſe. It did not ap farther than 
that he diſliked her going and ſtaying at Mr. Nett s. But 
under theſe circumſtances, the huſband and wife conti- 
nued to live together. Afterwards, ſhe went away from 
him, and went to Marlborough, where ſhe reſided for ſome 
time; but after the leaving her huſband's houſe it did not 
appear that ſhe ever ſaw Mr, Nott,: or lived in a lewd 
manner, After ſome time, ſhe ſent Lucas an attorney 
to her huſband, to deſire that he would receive her again; 
the huſband told him, that if ſhe came again, ſhe ſhould 
never fit at the upper end of his table, nor have the go- 
vernment of the children; but ſhould live in a garret. 
Then Lucas propoſed to him, to make her an allowance, 
and propoſed about 80 or 1001 a year, he being worth 


about 5 or 6001; a year. But that was not complied 


with; and afterwards ſhe came to Londen, and bought 
the linen to the amount of 531. By Raymond chief juſ- 
tice : If a woman elopes from her huſband, tho' ſhe does 
not go away with any adulterer, or in an adulterous man- 


ner; the tradeſman truſts her at his peril, and the huſband 


is not bound. And this hath been fo adjudged in two 
or three caſes. Indeed if he refuſe to receive her again, 
from that time it may be an anſwer to the elopement. 
In this caſe he doth not abſolutely refuſe to receive her 
again; but that ſhe ſhould neither fit at his table, nor 
have any government of the children, but ſhould be kept 
in a garret; and ſhe deſerved no better uſage, And the 
plaintiff was nonſuit. Str. 875. = 


449 


it 3 the rn, 


5, By the 13 Ed. 1. ſt. f. c. 33. If a wife willingly Living with 


anwey that ſhe ought to have of her huſband's lands, if ſbr be 
convid® thireupon ; except that her huſband willingly, and 
without coercion , the church, reconcile her and ſuffer her to 
_ with- him; in which caſe, ſhe ſhall be reſtored to ber 


Willingly 


leave hor huſband, and go away, and continue with her ad- adulteter. 
vouterer, ſhe ſhall be barred for ever of actien to demand her 
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Willingly leave her huſband, 2228 and continue] 
Albeit the words of this branch be in conjunctive; 
* if the woman be taken away not willingly but againſt 


her will, and afterwards conſent, and remain with the 


adulterer without being reconciled, ſhe ſhall loſe her 
dower ; for the cauſe of the bar of her dower is not the 
manner of the going away, but the remaining with the 
adulterer in avowtry without reconciliation, that is the 
bar of the dower. 2 Luft. 43 1 

And continue with her advouteter] Albeit ſhe doth not 
eontinually remain in avowtry with the adulterer, yet if 
ſhe be with him and commit adultery, it is a tarrying 
within this ſtatute: 2 Hf. 4355 

And if ſhe once remain wi the adulteret in avowtry; 
and afterwards he keepeth her againſt her will ; or if the 
advouterer turneth her away, yet ſhe ſhall be ſaid to con- 
tinue with the advouterer within this ſtatute: 2 In/?. 435. 

To demand her dewer] In this caſe of elopement, and 
remaining with the adulterer, the wife could not be barr- 
ed of her dower by the common Jaw, altho* a divorce 
were ſued or had for the ſame adultery: but by a divorce 
4 vinculo, in the life time of her huſband; ſhe loſeth her 
dower by the common law. 1 Inf. 33. 

AH. 12 G. Morris and Martin. Aion for meat and 
other things provided for the defendant's wife. The de- 
fendant proved ſhe went away from him with an adulte- 


ter. Naymond chief juſtice held, that the huſband ſhould. 


not be charged for neceſlaries for her, tho' the plaintiff 
who provided for her had no notice; and he ſaid, chief 
juſtice Holt always ruled it ſo. Str. 647. 


T. 12 G. Mainwaring and Sands, In an action againſt 


the huſband for a laced head ſold to the wife, it was 
proved, that the wife lived from her huſband in adultery, 
and that ſhe told the plaintiff ſhe had a huſband, but that 
fignified nothing, for ſhe would pay him herſelf. Ray- 
mond chief juſtice held the defendant not chargeable, and 
ſaid he ſhould have ruled it ſo, if there had been no 
_ notice, which only ſtrengthened the caſe. | Str. 
790. | | 2 
6. H. 12 J. Hyat's caſe. Thomas Hyat prayed a pro- 
hibition to 5 her Bk of 3 or 72 
was ſued there 
ter ſævitiam; ſentence was there given againſt him, 
that his wife ſhould live from him, and that he ſhould 
allow her 5s 6d weekly, altho' the huſband offered re- 

conciliatian 


by his wife to be ſeparated from him prep- 


Marriage, 
conciliation, and deſired cohabitation, and proffered cau- 
tion to uſe her fitly. But it was denied by the court to 
grant a prohibition ; becauſe the court of the ordinary is 
the proper court for allowance of alimony, and may take 
order for ſeparation or divoree, if ſhe be cruelly uſed. 
Cro. Ja. 364. 


Martyrdom of king Charles the firſt. See 
Polidays. : 


_— — 


Paſt. 


AST is the acorn, nut, or other fruit of the trees 
of the wood ; which is ufually fed upon by the fwine 
or other cattle : perhaps from waorat», to champ or chew j 
from whence alſo may proceed, to the ſaxon word meffan, 
to fatten, Which is treated of under the title Tithes, 


May the twenty ninth, See Polidaps. 
Methodiſts, See Dlſlenters. 
Metropolitan. See Biſhops. 


1 
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Midwives. 


"TERETOFORE, in cafes of neceſſity, the of- 
fice of baptizing was frequently performed by the 
mudwife ; and it is very probable, that this gave occaſiort 
firſt to midwives being licenſed by the biſhop or his dele- 
gated officer, unf. c. 31. 2 Barnet's Hiſt. Ref. 77. 
And by feveral conſtitutions, the miniſter was required 
equently to inſtru the people, in the form of words 
to be uſed in ſuch caſes of neceſſity, 

In order for a midwife's obtaining a licence, ſhe muſt 
be recommended under the hands of matrons, who have 
experienced her ſkill; and alfo of the pariſh miniſter, 
certifying as to her life and converſation, and that ſhe is 
a member of the church of England. 


Vol, II. 66 The 
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Midwives. 


The oath to be adminiſtred to a midwife by the biſhop 


or his chancellor, when ſhe is licenſed to exercife that 
office, is ſaid to have been as followeth : 


cc 


cc 


cc 
cc 


cc 
cc 


„% You ſhall ſwear, firſt, that you ſhall be diligent 
and faithful and ready to help every woman labouring 
with child, as well the poor as the rich ; and that in 


time of neceſſity, you ſhall not forſake the poor w o- 


man to go to the rich. | 

Item, You ſhall neither cauſe nor ſuffer any woman 
to name or put any other father to the child, but only 
him which 1s the very true father thereof indeed. 


Item, You ſhall not ſuffer any woman to pretend, 


©. 
cc 
cc 


cc 
cc 
cc 
cc 
cc 
cc 
cc 


feign, or ſurmiſe her ſelf to. be delivered of a child, 
who is not indeed ; neither to claim any other wo- 
man's child for her own. 

„Item, You ſhall not ſuffer any woman's child to be 


- murdered, maimed, or otherwiſe hurt, as much as you 


may: and fo often as you ſhall perceive any peril or 
jeopardy either in the woman, or in the child, in any 
ſuch wiſe as you ſhall be in doubt what ſhall chance 
thereof ; you ſhall thenceforth in due time ſend for 
other midwives and expert women in that faculty, and 
uſe their advice and counſel in that behalf. 


Item, You ſhall not in any wiſe uſe or exerciſe any 


cc 
cc 
«c 


cc 


6 


16 


46 
cc 


«c 


66 


cc 


manner of witchcraft, charm, or ſorcery, invocation, 
or other prayers, than may ſtand with god's laws and 
the king's. 

Item, You ſhall not give any counſel or miniſter 
any herb, medicine, or portion, or any other thing, to 
any woman being with child, whereby ſhe ſhould de- 
ſtroy or caſt out that ſhe. goeth withal before her 
time. 

Item, Vou ſhall not enforce any woman being with 
child, by any pain or by any ungodly ways or means, 
to give you Au for your pains or labour in 
bringing her to bed, than they would otherwiſe do. 
Item, You ſhall not conſent, agree, give or keep 
counſel, that any woman be delivered ſecretly of that 
which ſhe goeth with, but in the preſence of two or 
three lights ready, x 5 | 

Item, You ſhall be ſecret, and not open any matter 
3 to your office, in the preſence of any 
man; unleſs neceſſity, or great urgent cauſe do con- 
ſtrain you ſo to do. | 

„Item, If any child be dead born, you yourſelf ſhall 
lee it buried in ſuch ſecret place, as neither hog or 
. | « dog 


oY 
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tt dog, nor any other beaſt may come unto it; and in 
% ſuch ſort done, as it be not found nor perceived, as 
© much as you may: and that you ſhall not ſuffer any 
d ſuch child to be caſt into the jaques or any other in- 
e convenient place. | | 

Item, If you ſhall know any midwife uſing or doing 
« any thing contrary to any of the premiſſes, or in any 
« otherwiſe than ſhall be ſeemly or convenient; you 
«ſhall forthwith detect, open or ſhew the ſame to me 
« or my chancellor for the time being. 

Item, You ſhall uſe: yourſelf in honeſt behaviour 
“ unto the woman, being lawfully admitted to the room 
« and office of a midwife, in all things accordingly. 

Item, That you ſhall truly preſent to my ſelf, or my 
„ chancellor, all ſuch women as you ſhall know from 
« time to time to occupy and exerciſe the room of a 
% midwife within my aforeſaid dioceſe and juriſdiction 
6 of —— without any licence and admiſſion, 

„Item, You ſhall not make or aſſign any deputy or 
« deputies, to exerciſe or occupy under you in your ab- 
& ſence the office or room of a midwife, but ſuch as you 
<< ſhall perfectly know to be of right honeſt and diſcreet 
& behaviour; and alſo apt, able, and having ſufficient 


knowledge and experience to exerciſe the ſaid room 


and office. KS ING” 

„Item, You ſhall not be privy, or conſent, that any 
% prieſt or other party ſhall in your abſence, or in your 
„ company, or of your knowledge or ſufferance, baptize 
„ any child by any maſs, latin ſervice, or prayers, than 
« ſuch as are appointed by the laws of the church of 
%% England; neither ſhall you conſent, that any child 
„ born by any woman who ſhall be delivered by you, 
„ ſhall be carried away without being baptized in 
« the. pariſh by the ordinary miniſter where the ſaid 
„child is born, unleſs it be in caſe of neceſſity baptized 
privately according to the book of common prayer; 
but you ſhall forthwith, upon underſtanding thereof, 
« either give knowledge to me the ſaid biſhop, or my 
chancellor for the time being. 

„All which articles and charge you ſhall faithfully 
© obſerve and keep: So help you god, and by the con- 
« tents of this book.” Book of oaths. 

If there be a ſuit in the ſpiritual court, againſt a wo- 
man for exerciſing the trade of a midwife without licence 
of the ordinary, againſt the canons ; a prohibition lieth : 
for this is not any ſpiritual function, of which they have 
Cogniſance, 2 Kells Abr. 286. 


Gg 2 Mines 


451 


452 


Mines in the glebe land. See Olebe land 
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\ 
OT E, the principal parts of this title are taken 
N from that moſt accurate and valuable work, biſhoy 
anner's Notitia Monaſtica.. 


I. Origin of monaſteries. . 
II. The ſeveral orders of monks. 
HI. Canons. 
IV. Nuns. 
V. Fries. 
VI. Military orders. 
VII. Of the ſeveral kinds of bouſes. 
VIII. Officers therein. | 
IX. Diſſolution. 
| X. Obſervations. 


I. Origin of monaſteries. 


22 mal ef monks (from the word unt, ſolus, 
feemeth to have been this The perſecutions, which by 
tended the firſt ages 
to retire from the world, and live in deſarts and places 
moſt private and unfrequented, in hopes to find that 
peace and comfort among beaſts, which were denied them 
amongſt men. And this being the caſe of ſame very ex- 
traordinary petſons, their example gave ſo much reputa- 
tion to retirement, that the practice was continued when 
the reaſon ceaſed which firſt began it. And after the 
empire became chriſtian, inſtances of this kind were 
numerous; and thoſe, whoſe ſecurity had. obliged them 
to live ſeparately and apart, became af unite 
into ſocieties, 

And in this kingdom in particular, it is not unlikely, 
but that ſeveral chriſtians, to avoid the heat of perſecu- 
tion, which raged fiercely here in the time W 

| ub 


of the goſpel, forced ſome chriſtians 


p 
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about the year 303, might withdraw themſelves into ſo- 
litary places. The troubleſome times which ſoon after 
followed, by the Romans hard uſage of the Britons, and 
the invaſions of the Scots from Ireland, the Pics and Ar- 
tacots from the north, and the Saxons and Franks from 
the caſt and ſouth, might poſſibly farther incline contem- 
plative perſons to flee into caves, foreſts, and ſuch like 
ſolitudes, and ſpend their time there in reading the ſcrip- 
tures, and other duties of religion, tho' under no tye or 
vow but what they impaſed upon themſelves, 


II. The ſeveral forts of monks. 
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4. The Benedidiive monks were tioſe who followed the Boceiitine, 


rule of St. Benedict, or Bennet; who was born at Nurſia 


in the dukedom of Spoletto in Italy, about the year 480. 
From the colour of their outward habit, they were ge- 
nerally called Black monks. This order is ſaid to have 
been brought into England, about the year 596. Of this 
order were all the cathedral priories, except Carliſle ; and 


moſt of the richeſt abbies in England. There were alſo 


Nuns, as well as monks, of this order. 


2. A reformation of ſome things which ſeemed too re- Clunlacks, 


miſs in St Benedict's rule, was begun by Bernon, abbot 
of Gigni in Burgundy, and increaſed and perfected by 
Odo abbot of Cluni, about the year 912; which gave oc- 
caſion to the riſe of the Chomac order; which was the 
fuſt and principal branch of the Benedictines. For th 
lived under the rule of St Benedict, and wore a blac 
habit ; but obſerving a different diſcipline, were called 
by a different name, 

William earl Warren, ſon in law to William the 
conqueror, firſt brought theſe monks into England, and 
duilt their firſt houſe at Lewes in Suſſex about the year 
1077. 

All the monaſteries of this order in England were go- 
verned by foreigners ; and had more French than Engliſh 

s in them. But many of them were afterwards 
made denizen ; and all of them at laſt diſcharged from 
all ſubjection to the foreign abbies. 

There were 27 priories and cells of this order in Eng- 


3. The order of Grandment was inſtituted at Grand- Gundmontine. 


mont in Limoſin in France about the year 1076, by Ste- 
phen a gentleman of Auvergne. The monks of it lived 
under the rule of St Benedict, with ſome little variation. 
They were brought into England in. the reign of king 

6g 3 Henry 
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Henry the firſt, and ſeated at Abberbury in Shropſhire culia 

| | beſides which, it doth not appear that there were more - whe! 

than two other houſes of this order in England, viz. to E 

Creſſewell in Herefordſhire, and Groſmon's or Eſkedale in conv 

Yorkſhire, PRs iv was 

Cartbuſians, 4. The Carthufian monks were alſo à branch of the Ciſte 
Benedictines, whoſe rule they followed, with the addition 7. 

af a great many auſterities. Their author was one Bru- who 

no, born at Cologne in Germany; who firſt inſtituted 104 

this order at Chartreux (Cartufia) in the dioceſe of Gre. Tiro 

noble in France, about the year 1080. - at T 

Their houſes were called Chartreux houſes, which by nedi 

corruption haye degenerated into Charter houſes. land 

; Their rule was the moſt ſtrict of any of the religious Dog 
orders; for they were never to eat fleſh, and were obli- 1121 

.ged to feed on bread, water, and ſalt one day in every Cal: 

week. They wore a hair ſhirt next their ſkins, and 8 

were allowed to walk only about their own grounds once that 

a week. | | | | | culto 

They were brought into England about the year 1180 rule 

7 king Henry the ſecond; and had their firſt houſe at but 

itham in Somerſetſhire. 10078 en A 

Their habit was all white, except their outward plaited havi 

cloak which was black. | | twe 

There were but nine houſes of monks of this order in Sco 

England. - e: of 

Ciftertians, or 5. There was yet another branch of Benedictines wh 
Bernardines, called Ci/tertians, from Ciftertium or Ciſteaux in the biſhop- cal 


rick of Chalons in Burgundy, where this order was firſt 
inſtituted by Robert abbot of Moleſme in the year 1098. 
They were alſo called Bernardines, from St Bernard ab- 
bot of Clairvaux about the year 1116, who was a great 1 
promoter of this order, | 
From the colaur of their habit, they were called 
White monks. 
Their monaſterics, which became very numerous in 
a ſhort time, were generally founded in ſolitary and un- 
cultivated places; and dedicated to the bleſſed 
virgin. 
heſe monks came into England in the year 1128; 
had their firſt houſe at — in Surry; and before 
the diſſolution had 85 houſes here. 
glam, or 6, The order of Savigni or Fratres Griſei were founded 
ares grill, by Vitalis de Mortain, who began to gather diſciples in 
the foreſt of Savigni in France about the year 1105, He 
gaye his diſciples the rule of St Benedict, with ſome - 
cular 
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culiar conſtitutions: And they took a grey habit, from 


- whence they were called fratres griſci. Vitalis came in- 


to England in the year 1120; and preaching here, and 
converting many, probably introduced his order, which 
was ſhortly after, (viz. in the year 1148) united to the 
Ciſtertians. 
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7, The order of Tiron was inſtituted by St Bernard, Tironenſes. 


who was born in the territory of Abbeville in the year 
1046, who ſet up a ſort of monks that took the name of 
Tironenſes from their firſt monaſtery, which was founded 
at Tiron about the year 1109. 'I hey were reformed Be- 
nedictines. There ſeems to have been no houſe in Eng- 
land of this order, and only one abbey in Wales, viz. 8. 
Dogmael's (where they were placed about the year 
82 with its dependent priory at Pille, and cell at 
aldey. | 


8. The orders of monks abovementioned, were all Culdees. 


that we had in England and Wales, except the Culdees or 
cultores dei ; who were Scotch monks, and of the ſame 
rule with the Iriſh ones. We meet with theſe no where 
but at St Peter's in York. | 

And the inſtitution of Scotch monks there, ſeemeth to 
have ariſen from the connection which was anciently be- 
tween the metropolitical ſee of York and the kingdom of 
Scotland ; for until about the year 1466, the archbiſhop 
of York had juriſdiction over all the biſhps of Scotland, 
who had their conſecration from him, and ſwore canoni- 
cal obedience to him, 


III. Canons. 


1. Beſides the monks, there were alſo canons (from gecular, | 


ra, regula), which were of two ſorts, regular and ſe- 
cular, The ſecular were ſo called becauſe they converſed 
in ſeculs, abroad in the world, performed ſpiritual offices 
to the laity, took upon them the cure of ſouls — the 
regulars could not do without diſpenſation), and differed in 
nothing almoſt from common prieſts, ſave that they were 
under the government of ſome local ſtatutes. For tho? 
they were in ſome places confined to live under one roof, 
as the monks and regular canons did, yet they generally 
lived apart, and were maintained by diſtinct prebends, 
almoſt in the ſame manner with the canons and pre- 
bendaries of other cathedral and collegiate churches at 


this day. 
Gg4 2. Regular 


Avguſtines, 


Order of St Ni- 
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Order of St 
Victor, 


Of St Mary of 
Merton. 


Præmonſtra- 
tenſes, 


„ N 


n. r Canons were ſuch as lived under ſome rule. 
They were a leſs ſtrict ſort of religious than the monks, 
but lived together under one roof; had a common dor- 
mitory and refectory, and were obliged to obſerve the 
ſtatutes of their order. | 

3- The chief rule for theſe canons is that of St * 
who was made biſhop of Hippo in the year 395. But 
they were but little known till the tenth or eleventh 
century, were not brought into England till after the 
conqueſt, and ſeem not to have obtained the name of 
Auſtin canons till ſome years after, The general opinion 
js, that they came in after the beginning of the reign of 
king Henry the firſt, about the year 1105. 

Their habit was à long black cafſock, with a white 
rochet over it, and oyer that a black cloak and hood 
from whence they were called blaek canons regular of 
gt Auſtin, | | 

The monks were always ſhaved ; but theſe canons 
wore beards, and caps on their heads. 

There were about 175 houſts of theſe canons, and ca- 
noneſſes in England and Wales, 
© 4. But befides the common and lar ſort of theſs 
canons, there were alſo the following particular ſorts. 

As firſt, ſuch as obſerved St Auftin's rule, according 
to the regulations of St Nicholas of Arroaſia ; as thoſe of 
Harewolde in Bedfordſhire, Nutley or Crendon in Buck- 
. Hertland in Devonſhire, Brunne in Lin- 
colnſhire, and Lilleſhul in Shropſhire, | 

5. Others there were of the rule of St Auſtin, and or- 
der of St Victor; as at Keynſham and Worſpring in So- 
merſetſhire, and Wormeſley in Herefordſhire. 

6. Others of the order of St Auſtin, and the inſtitu- 
tion of St Mary of Meretune, or Merton; as at Bucken- 
ham in Norfolk, w 

7. The Premonſlratenſes were canons who lived ac- 
cording to the rule of St Auſtin, reformed by St Nor- 
bert, who ſet up this regulation about the year 1120, at 
Premonſiratum in Picardy, a place fo called becauſe it was 
ſaid to have been foreſhewn or Præmonſtrated by the bleſ. 
ſed virgin to be the head feat and mother church of this 
order. Theſe canons were, from their habit, called 
White canons, They were brought into England ſoon 
after the year 1140, and ſettled firſt at Newhouſe in 
Lincolnſhire. They had in England a confervator of 
their privileges, but were nevertheleſs often viſited by 
their ſuperiors at Premonſtre, and continued under their 
— juriſdiction 
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juriſdistion till the year 1512, when they were exempted 
trom it by the bull of pope Julius the 2d, confirmed by 
king Henry the eighth; and the ſuperiority of all the 
houſes of this order in England and Wales was given to 
the abbot of Welbeck in Nottinghamſhire— There were 
about 35 houſes of this order. | . 
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8. The Sempringham or Gilbertine canons were infti- Gilbertines, 


tuted by St Gilbert at Sempringham in Lincolnſhire, in 
the 1148. He compoſed ſis rule out of thoſe of St 
Auſtin and St Benedict (the women following the Ciſter- 
tian regulation of St Benedict's rule, and the men the 
rule of St Auſtin), with ſome ſpecial ſtatutes of their 
own. 'The men and women lived in the ſame houſes, 
but in ſuch different apartments, that they had no com- 
munication with each other; and increaſed ſo faſt, that 
St Gilbert himſelf founded 13 monaſteries of this order, 
viz. four for men alone, and nine for men and women 
together, which had in them 700 brethren and 1500 ſiſ- 
ters, At the diſſolution there were about 25 houſes of 
this order in England and Wales. 


9. Canons regular of the holy ſepulchre. were inſtituted Order of the bo- 


in the beginning of the 12th century, in imitation of the 
regulars inſtituted in the church of the holy ſepulchre of 
our ſaviour at Jeruſalem. The firſt houſe they had in 
England was at Warwick, which was begun for them by 
Henry de Newburgh earl of Warwick, who died in the 
year 1123, and perfected by his ſon Roger. They are 
ſometimes called canons of the holy creſt, and wore the 
ſame habit with the other Auſtin canons, diſtinguiſhed 
only by a double red crofs, upon the breaſt of their cloak 
or upper garment, The endeavours of theſe religious for 
regaining the holy land, coming to nothing after the loſs 
of Jeruſalem in the year 1188, this order fell into decay, 
their revenues and privileges were moſtly given to the 
Maturine friers, and only two houſes of them continued 
to the diflolution, | 


IV. Nuns. 


Nun, called by the latins mona ; as alſo the maſculine 
nonnus, which they uſed to ſignify a monk; are of hebrew 
extraction, from nin, or nun, a "6 

I. There were, beſides the 


ly ſepulchre, or 
holy croſs, 


enedictine and Gilbertine geverat forts of 


nuns before mentioned, Cluniac, Ciſtertian, Carthuſian, nuns. 


Auſtin, and Præmonſtratenſian nuns, who followed the 
ſame rules with their reſpective monks, omitting only 
| What 


Monaſteries. 


what was not proper for their ſex, and wore habits of the 
y=w colour, having their heads always covered with a 
veil. þ x42 
2. And to theſe we muſt add three other orders of re- 
ligious women, formerly in England; viz. | 
- Firſt, nuns of the order of Fontevrault, which was in- 
ſtituted about the latter end of the eleventh century, by 
one Robert ſurnamed de Arbriſſel at Fontevrault, wu! "en 
tiers, where he built an abbey for his followers preſently 


after the year 1100. Tho' this order (which was a re- 
form of the Benedictine) was chiefly for women, yet be- 


yond ' ſea they had alſo religious men living amongſt them 
in different apartments, who were under the government 
of the abbeſs ; for the founder grounded his model upon 


our bleſſed ſaviour's recommending the virgin Mary and 


St John the evangeliſt to each other. And as St John 


was thereby. to look upon the bleſſed virgin as his mother, 


the founder directed that the men ſhould acknowledge the 


abbeſs or prioreſs of the convent as their ſuperior, and 
ſubmit to her authority. both in ſpirituals and temporals. 


And the abbeſs of Fontevrault was made the general ſu- 
| rom and head of the order. 
r 


ought into England by Robert Boſiu earl of Leiceſter, 
before the year 1161, and placed at Nun Eaton in War- 
wickſhire; but there were only two houſes more of this 
order in England, and there is no expreſs account of any 
monk in any of them, but only of a prior at Nun Eaton. 


Orderof Stclare, 3. The nuns of St Clare were founded by her whoſe 


or minoreſſes. 


Order of St 
Bridget. 


name they bear, at Aſſiſe in Italy, abaut the year 1212. 
Theſe nuns obſerving St Francis's rule, and wearing the 
ſame coloured habit with the Frauciſcan friers, were often 
called minoreſſes; and their houſe, without Aldgate, the 
minories. They were likewiſe called the Poor Clares, 
robably from their ſcanty endowments. They were 
Sr into England by Blanch queen of Navarre, who 
was wife to Edmund earl of Lancaſter Leiceſter and 
Derby, about the year 1293, and ſeated without Aldgate 
as aforeſaid. Beſides which, there were but three houſes 
more of this order in England, viz. Waterbeache and 
Denny in Cambridgeſhire, and Bruſyard in Suffolk. 

4. The Brigittines, or nuns of our holy ſaviour, were 
inſtituted by St Bridget, princeſs or ducheſs of Nericia in 
Sweden, about the middle of the 14th century, under 
the rule of - St Auſtin, with ſome additions of her own, 
This order, tho' chiefly for women, had likewiſe men in 
every convent (who lived in different apartments, and 
* were 


Theſe nuns were 
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were not permitted to come near the women but in eaſes 
of great neceſſity), and differed from all other inſtitutions 
in requiring a particular number of men and women in 
every houſe, to wit, 60 nuns, 13 prieſts, 4 deacons, and 
8 lay brethren, There ſeems to have been 3 houſo 


of this order in England, namely, at Syon in Middleſex, 
founded by king Henry the fifth, about the year 1414. 


v. - Friers. 


The before mentioned were all the forts of monks, 


canons, and nuns, which we had in England and Wales: 


The frier: 2 brethren) were theſe following: 
1. The 

Spaniard, who was born about the year 1070. They 
were called preaching friers, from their office to preach 
and convert hereticks ; black friers, from their garments ; 
and in France, Jacobines, from having their firſt houſe in 
St James's ſtreet at Paris. Their rule was chiefly that of 
St Auſtin, - They came into England in the year 1227, 


had their firſt houſe at Oxford, and at the diſſolution had 


about 43 houſes in England. There were nuns alſo of 
this order, but not in England. . | 
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ominicans ; whoſe founder was St Dominic 2 Dominicans, 


2. The Franciſcans received their rule from St Francis p.anciſcans, 


an Italian, in the year 1182. They were alſo called Grey 
or Minor Friers, the one from their grey cloathing, the 
other name they aſſumed out of pretended humility. 
They girded themſelves with cords, and went barefooted. 


The general opinion is, that they came into England in the 


year 1224, and had their firſt houſe at Canterbury, and 


their ſecond at London, —A relaxation having by degrees 


crept into this order, it was thought fit to reform and 


reduce it to its firſt rule and inſtitution. Thoſe that 
continued under the relaxation were called Conventuals ; 
and ſuch as accepted the reformation of their order were 
called Obſervants or Recollefts, This reformation was be- 
| gun by St Bernard or Bernardin, about the year 1400.— 


ing Edward the 4th is commonly ſaid to have brought 
them into England, but there is no certain account of 
their being here, till king Henry the 7th built two or 
three houſes for them, * the diſſolution, the conven- 
tual Franciſcans had about 55 houſes, which were under 
8 or wardenſhips; viz. thoſe of London, Vork, 

ambridge, Briſtol, Oxford, Newcaſtle, and Worceſter. 


3. As to the Capuchins, and other diſtinctions of the @,__ +;., 


Franciſcans beyond the ſeas; they chiefly aroſe ſince the 
Engliſh reformation, and never had any place here. 
4. The 


40⁰ 


'  Maturines, 


Auſtim or Ere- | 


AUS, 
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Trinitarians, or 4. The Trinitarians, Maturinet, or friers of the order 


of the hoiy trinity, for the redemption of captives, were 
inſtituted by St John de Matha, and Felix de Valois in 
France, about the year 1197. The rule was that of St 
Auſtin, with ſome peculiar conſtitutions. Their re- 
venues were to be divided into three parts, one for their 
own ſupport and maintenance, another to relieve the 
poor, and a third to redeem ſuch chriſtians as ſhould be 
taken captives by the infidels. They were called Trinita- 
rians, becauſe all their churches were to be dedicated to 
the holy trinity; and Maturines, from having their firſt 
houſe in Paris ncar S: Mathurine's chapel. They were 
brought into England in the year 1224; where the lands, 
revenues, and privileges of the canons of the holy ſepul- 
chre-were given to them upon the decay of that order; 
and had their firſt houſe at Mottenden in Kent, There 
* about 10 or 12 houſes of theſe friers in England and 
es. ; 

5. The Carmelite or white friers (the former of which 
names they had from the place of their firſt reſidence, and 
the latter from the colour of their habit) came next into 


this N They were alſo called brethren or friers 
C 


of the blefſed virgin. They pretended to great antiquity, 
but the firſt certain account we have of them is at mount 
Carmel in Paleſtine, about the year 1238. Their rule 
{which was chiefly that of St Baſil, is ſaid to have been 
given them by Albert patriarch of Jeruſalem about the 
year 1205. They were brought into England in the 


year 1240, by the lords John Veſey and Richard Grey, 


and had their firſt houſes at Alnwick in Northumberland, 
and Ailesford in Kent. Of this order there were about 
40 houſes in England and Wales. | 

6. The order of Craſſed or Crouched friers were inſti- 
tuted, or at leaſt reformed, by one Gerard, prior of St 
Mary of Morello at Bologna; and confirmed in the 
1169 by pope Alexander the third, who brought them 
under St Auſtin's rule, and made ſome other conſtitutions 
for their government. At firſt they carried a croſs fixed 
to a ſtaff in their hands, and afterwards had one made of 
red cloth ſewed upon their backs or breaſts. They came 
into England in the year 1224, and had their firſt houſe 
at Colcheſter, There were not here above 6 or 7 houſes 
of theſe friers. | 

7. The origin of the Auftin friers, or friers Eremites of 
the order of St Auſtin (from spuper, a deſart place) is very 
uncertain, They were brought into Englend about the 
y year 


penance of 
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1250. They had about 32 houſes in England and 
ales at the ſuppreſſion. 


8. The friers of the Sac firſt appeared in England in order of the Sac, 


the year 7 The right ſtyle of them was friers of the 
5 


friers of the Sac, from their habit being either ſhaped like 
a ſack, or made of that coarſe cloth called OS They 
ſeem to have had their firſt houſe near Alderſgate, Lon- 


don. But their order was very ſhort lived here, being 


put down by the council at Lyons in the year 1307. 


9. The Bethlemite friers, came in alſo in the year 1257. Bethlemites» 


They had their rule and habit much like that of the Do- 
minicans, but were diſtinguiſhed from them by a red ſtar 
of five rays, with a blue circle in the middle of it, worn 


on their breaſts in memory of the ſtar which appeared to 
the wiſe men, and conducted them to Bethlehem. They 


were placed in Trumpington ftreet at Cambridge the firſt 
year they came over, And that feems to have been the 
only houſe of theſe friers in England. 


10. The order of St Anthony of Vienna was inſtituted in Order of St 4 
the year 1095, for the help and relief of ſuch perſons as chen of V 


were afflicted with that painful inflammation called St 
Anthony's fire, from that ſaint's being thought to eaſe 
people under it, and deliver them from it. The friers 
or brethren of this order followed St Auſtine's rule ; came 
hither early in the reign of king Henry the third, and 
had one houſe at London, and another at Hereford. 


11. The laſt order of friers which was brought into Bonhommes, 


this kingdom, was that of Bonhommes, or good men : who 


were brought hither by Edmund earl of Cornwall, in the 


year 1283, and placed at Aſherug in Bucks. Beſides 
which, there was but one houſe more of this order in 
England, to wit, Edingdon in Wiltſhire, Theſe friers 
followed the rule of St Auſtin, and wore a blue habit. 


VI. Military orders. 


Of the military orders of the religious, there were theſe 
following : 


1. Kwights Hoſditalars, who took their name from an Hoſyitatars, 
boſpital built at Jeruſalem for the uſe of pilgrims coming 


to the holy land, and dedicated to St John Baptift. For 
the firſt buſineſs of theſe knights was, to provide for ſuch 
pilgrims at that hoſpital, and to protect them from inju- 
ries and inſults upon the road. They were inſtituted 
about the year 1092, They followed chiefly St Auſtin's 

rule ; 


Chriſt. But they were commonly called 
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rule: and wore a black habit, with a white Eroſs upon it. 
They ſoon after came into England, and had an houſe 
built for them in London in the year 1100. And from 


a poor and mean beginning, they obtained ſo great wealth 


and honours and exemptions; that their ſuperior here in 
England was the firſt lay barron, and had a feat amongſt 
— in parliament; and ſome of their privileges were 
extended even to there tenants. They were at firſt cal- 
led knights of St John of Jeruſalem; but ſettling chiefly 
at Rhodes after they were driven out of the holy land, 


were afterwards called knights of Rhodes; and after the 


Order of St La- 


Cathedrals, 


loſs of Rhodes in the year 1522; and their having the 
iſland of Malta given them by the emperor Charles the 
fifth, they were called knights of Malta. - SY 
There were alſo ſiſters of this order; but we had only 
one houſe of them in England, viz. Buckland in Somer- 
ſetſhire. 
2. The nights Templars were inſtituted in the year 
1118; and were ſo called from having their firſt reſidence 
in ſome rooms adjoining to the temple at Jeruſalem. Their 


buſineſs alſo was, to guard the roads for the ſecurity of 


pilgrims in the holy land; and their rule, that of canons 
regular of St Auſtin, Their habit was white, with a red 
croſs on the left ſhoulder. Their coming to England 
was probably pretty early in the reign of king Stephen : 
and their firſt ſeat was in Holborne. They increaſed 
very faſt, and in a little time obtained very large poſſeſ- 
ſions. But in leſs than 200 years, their wealth and power 
was thought too great; they were accuſed of horrid 
crimes, and thereupon every where impriſoned ; their 
eſtates were ſeized ; and their order was ſuppreſſed by. pope 
Clement the fifth, in a general council at Vienna, in the 
year 1312. - WK 


5 he order of St Lazarus of Jeruſalem (of which we 
h 


a few houſes) ſeems to have been founded for the re- 
lief and ſupport of lepers and impotent perſons of the 
military orders. a 


VII. Of the ſeveral kinds of bouſes. 


* The above recited are all the religious orders which we 
had in England and Wales. The houſes belonging to 
the ſaid orders were as follows : 

1. Cathedral is a name yet well known: In the con- 


ventual cathedrals, the biſhop was in the place of an ab- 


bat, aud had the principal ſtall on the right hand of the 
entrance 
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entrance into the quire; as he hath till at Ely, and till 
lately had at Durham and Carliſle. 


2. Collegiate churches and colleges conſiſted of a num- « 
der of ſecular canons, living fogether under the govern- 


ment of a dean, warden, pravolſt, or maſter ; and having 
for the more ſolemn performance of devine ſervice, chap- 
lains, ſinging men, and choiriſters belonging to them. 


3. An abby was a ſociety of religious people, having an ayy;e, 


abbat or abbeſs to preſide over them. And ſome of theſe 
were ſo conſiderable, that the abbats of them were called 
to parliament, and had ſeats and votes in the houſe of 


lords. Mr Fuller faith, that in the 49 Hen. 3. ſixty 


four abbats, and 36 priors were called to parliament. 
But this number being to great, king Edward the firſt 
reduced it to 25 abbats and 2 priors, to whom were af- 
terwards added two abbats. So, that there were 29 in all, 
and no more, that ſtatedly and conſtantly enjoyed this 
privilege ; viz. the abbat of Tewkeſbury, the prior of 
Coventry, the abbats of Waltham, Cirenceſter, St John's 
at Colcheſter, Croiland, Shrewſbury, Selby, Bardney, 


St Bennet's of Hulme, Thorney, Hide, Winchelcomb, 


Bartel, Reading, St Mary's in York, Ramſey, Peterburgh, 
St Peter's in Glouceſter, Glaſtonbury, St Edmond's Bury, 
St Auſtin's in Canterbury, St Alban's, Weſtminſter, 
Abingdon, Everſham, Malmibury, and Taviſtock ; and 
the prior of St John's of Jeruſalem, who was ſtyled the 
firſt baron of England, but it was with reſpect to the lay 
barons only, for he was the laſt of the ſpiritual ones. 


4. A priory was a ſociety of religious, where the chief Priorizs: 


perſon was termed a prior or prioreſs; and of theſe were 
two ſorts : | 

(1) Where the prior was chief governor, as fully as 
any abbat in his abby, and was choſen by the convent : 
ſuch were the cathedral priors, and moſt of the Auſtin 
order, | 

(2) Where the priory was a cell, ſubordinate to ſome 
great abby ; and the prior was placed and difplaced at the 
will of the abbat. But there was a conſiderable difference 
between ſome of theſe cells. For ſome were altogether 
ſubject to their reſpeive abbies, who ſent them what 


offices and monks they pleaſed, and took their revenues 


into the common ſtock of the abbies. But others con- 
ſiſted of a ſtated number of monks, who had a prior ſeat 
them from the abby, and paid a penſion yearly as an 
acknowledgment of their ſubjection, but acted in other 
matters as an independant body, and had the reſt of the 
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revenues for their own uſe, Theſe priories or cells were 
always of the ſame order with the abbies on whom they 
depended, tho“ fometimes of a different ſex; it being 
uſual after the conqueſt, for the great abbies to duild 
nunneries in ſome of their manors, which ſhould be 
priories to them, and ſubject to their viſitation. 

There were alſo prioriet alien, which were cells to fo- 
reign monaſteries. For when manors or tithes were given 
to _— monaſteries, the monks, either to increaſe their 
own rule, or perhaps rather to have faithful ſtewards of 
their revenues, built convenient houſes for the reception 
of a ſmall convent, and then ſent over ſuch a number as 
they thought proper, conſtituting priors over them, And 
there was the ſame difference in theſe cells as in the for- 
mer. For ſome of them were conventual, and had priors 
of their own chuſing; and theſe were intire ſocieties 
within themſelves, and received the revenues belonging 
to their ſeveral houſes for their own uſe and benefit, pay- 
ing only the ancient apport (apportum, perhaps from porto, 
to carry), or what was at firſt the ſurpluſage, to the fo- 
reign houfe, But others depended wholly upon the fo- 
reign houſes, their priors were ſet over them by the fo- 
reign houſes, their monks alſo were often foreigners 
and both of them removable at pleaſure ; and they re- 
turned all their revenues to the foreign head houſes. 
For which reaſon their eſtates were generally ſeiſed during 
the wars between England and France, and reſtored to 
them again upon a return of peace. 

Theis alien priories were moſt of them made by ſuch 
as had foreign abbies founded by themſelves or by ſome 
of their family. 

5. Preceptors were manors or eſtates of the knights 
templars, where erecting churches for the ſervice of god, 
and convenient houſes, they placed ſome of their frater- 
nity under the government of one of thoſe more eminent 
templars, who had been by the grand maſter created præ- 

ores temp, to take care of the lands and rents in that 

ace and neighbourhood, and fo were only cells to the 
principal houſe at London. 

6. Cemmandrics were the ſame the knights hoſ- 
— as preceptories were amongſt the templars, vize 
ocieties of thoſe knights placed upon ſome of their eſtates 
in the country, under the rnment of a commander z 
who were allowed proper maintenance out of the revenues 
under their care, and accounted for the remainder to the 


grand prior at London. : 
3 7. Hſditals 


Monat 8 es. 
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5. Heſdithls were ſuch houſes for relief of the poor and Hoſpitals 


impotent people, às were incorporated by royal patents, 


and made capable of gifts and grants in ſueceſſion. But 


belides tlie poor and impotent, there generally were in 
theſe hoſpitals, two or three religious; one to be maſter 
or prior, and one ot two to be Chaplains and confeſſots; 
ad theſe obſerved the rule of St Auſtin, and probably 
ſubjected the 1 and impotent to ſome religious re- 
ſtraints, as well as to the local ſtatutes. Hoſpitals were 
originally deſigned for the relief arid entertainment of tra- 
vellers upon the road, and particularly of Pg and 
therefore were generally built by the way ſide; but of 
later years they have been always founded for fixed inha- 
bitants, . | ow Fe” 


8. Frivia were houſes enct:d for the habitation 6 


friers ; they were very ſeldom endowed, yet many of them 
wete large and ſtately buildings, and had noble churches, 
in which many great perſons choſe to be buried, Friers 
were by their profeſſion mendicants, and to have no pro- 
perty; but moſt of their houſes had ſome ſhops and gar- 
dens belonging to them. 8 


were religious cells erected in private and ſolitary places, 
for ſingle perſons or communities, many times endowed, 
and ſometimes annexed to latger religious houſes, | 


9. Hermitages (from «yer, a deſurt or ſolltary place) Hermitage 


10. Chauntries (cantarie) were endowments of lands Chauntrien 


or other revenues, for the maintenance of one or more 


prieſts to celebrate daily maſs for the ſouls of the founder 


and his relations, and of their other benefaQors z ſome- 


times at a particular altar, and oftentimes ih little chapels 


added to cathedral and parochial churches for that purpoſe 


tt. Free chapels were places of religious worſhip, ex- Free chapely 


empt from all juriſdiction of the ordinary, ſave only, that 
the incumbents were generally inſtituted by the biſhop, 
and inducted by the archdeacon of the place. Moſt of 
theſe —_— were built upon the manors and ancient de- 
meſnes of the crown, whilſt in the king's hands, for the 
uſe of himſelf and retinue when be came to reſide there. 
And when the crown parted with thoſe eſtates, the cha- 
went along with them, and retained their firſt free- 

om ; but fome lords having had free —_— in manors 
that do not appear to have been ancient demeſne of the 
crown, ſuch are thought to have been built and privi- 
leged by grants from the crown. 


Vor. II. H h VIII, Officers 


and under him was the ſub e and in great abbies the 


VIII. Officers therein, 


— in theſe houſes reſpectiyely, which we "yy 
E 
1. a n the chief officer was the abbat aha” * 
% WAO pre In t pomp, Was 
12 abbat or lady Ay and had a kitchin, — other 
offices diſtinct from the common ones of the ſociety. 
2. In every priory, the chief officer was the prior or 
% who had the ſame power in priories as abbats and 


Ar es had in abbies, but lived in a leſs ſplendid and ex- 


ſive manner, tho” in ſome of the 8 houſes 

nyt lord prior, and lady prioreſs r 0 
3. Next under the abbat in every abby was the prior, 

who in the abbat's abſence had the chief care of the houſe, 


2 fourth, and even fifth prior, who 10 their reſpec- 
tive ſhares in the government of the houſe, and were 
removable at the will- of the abbat, as all the other obe- 
dientiarii or officers were. * 

- Aloi in every priery, next under prior was ſub- 
prior who * the prior whilſt preſent, and . i 

$ ſtead when abſent, 

. Magifter eperis, maſter of the fabrick ; who. probably 

1 after the buildings, and. took care to keep them in 


re air, 
5, /jnarius, the almoner, who had the overſight 
of the alms of the houſe (which were every day diſtributed 


at the gate to the poor), who divided — alms upon the 
foundex's day, and at other obits and anniverſaries,. and in 


| ſome places provided for the maintenance and education of 


| M choiriſters, 


Pitantiatius. 


Sacriſ, 


6. Pitantiariusr, who had the care of "the platauces ; 
which were allowances (pittancss) "one particular occa- 
ſions over and above the common 

7. Sacrifta, the ſexton, who took — of the veſſels, 
books, and veſtments belo ing to. the church; looked 
after and accaunted for the oblations at the jy —— 
other altars and images in the church, aud ſuch 
as Were given cither to the fabrick or Ser." nn pig ike. 


wiſe provided bread and wine far the ſacrament ; and took 


care. of burying the dead. 

8. Cameratius, the chamberlain, who had the chief care 
of the dormitory, and provided beds and bedding for the 
monks, razors .and towels for ſhaving them, and part of 
(if not all) their cloathing. 


9. Cellerarius, 


wad 


Sad Fi » 2&5. 


* 
— 
w 
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9. Gulltharins, the cellarer, who was to procure provi- Culterarius 
ſions for the monks and all ſtrangers reſorting to the con- 


vent; viz. all ſorts of Neſh, fiſh, fowl, wine, bread, corn, 
malt, meal, ſalt, and the like: as likewiſe wood for fi- 


rings ad all utenſils for the kitchin. * 
10. e, the burſar, who received all the oom - Theſaurarias. 
mon rents and revenues of the monaſtery, and paid | 


the common expences, 
11. Precentor, the chaunter, who had the chief care of Precentor. 


| the choir ſervice, and not only preſided over the ſinging 


men, organiſt, and choiriſters, but provided books for 
them, paid them their ſalaries, and repaired Be organs. 
He had alſo the cuſtody of the ſeal, and kept the liber 
diurnalis or chapter book, and provided parchment and ink 
for the writers, and colours for the limners of books for 
the 17 e e ä 

1%  Hyſtilerinz, or beſditilarius, whoſe. bylineſs it was Hoailarius. 
to ſed rangers well r d er firing, 
napkins, towels, and ſuch like neceſſaries for them, 

13. 1 ns, Who had the care of the infirmary, tagrmarius; 
and of the ſick monks who were carried thither, and was 
to er them ick and all 1 ies, and when 
they died was to and prepare their bodies for burial. 

14 r who looked after the hall providing RefeQionarius, 
N 6 napkins, towels, diſhes, plates, $, an 
other neceſſaries for it, and ſervants alſo to wait and tend 
there. He had likewiſe the keeping of the cups, ſalts, 
ewers, and all the filver utenſils whatſoever belonging to 
the houſe, except the church plate. | 

1.5. Goqitinerius, the cook, who preſided in the kitchin Coquinariua, 
for the dreſſing of victuals. ad 

16. dinarius, the diner, 2 * Oardinatius. 

17. Portarius, who ſeemeth to haye taken care of the Portariva, 
carriages, and ſuch like; for that he was not the janitor 
ot porters ſeemeth probable, for that divers have been pro- 


18, In every great abby there was a large room called Writers, 


the ſetiptorium, where ſeveral writers made it their buſi- 


neſs to tranſcribe the miſſals, liegers, and other books fer 


the uſe of the houſe, and more eſpecially to tranſcribe 
books. fer the uſe of the library. And fo zealous were 


the monks in general to repleniſh their libraries, that they 
often — lands to be given, and churches to be ap- 


prepriated for that work. 


19. In all the great abbies, there were alſo perſons ap- Annalifts, 
the 


pointed to take notice of the principal occurrences of 


Hh 2 kingdom 


— — + eee es > ene ee _ 


the college at Eaton, and king's co 


Wincheſter founded 
got the priory of Sele or Atteſele in Suſſex, and the 


Ponätertes 


Fingdom, and at the end of every year to digeſt them 


into annals, In theſe records they particularly preſerved 
the memories of their founders and benefaQors ; tlie 


years and days of their births and deaths, their marriages, 


children, and ſucceſſors : fo that recourſe was ſometimes 


had to them, for proving perſorts ages and genealogies ; 
tho? it is to be feared, hat fone of thoſe 42 
drawn up from tradition only: and that in moſt of their 
accounts they were favourable to their friends, and ſe- 
vere upon their enemies. Hs | 

The canons alſo and conſtitutions of the clergy in 
their national and provincial ſynods, and even acts of 
parliament, were ſent to the abbies to be recorded. 


IX. Diſelation. 
1. The Templars (as was before obſerved) for the 


many and t abuſes charged upon them, were ſup- 
pre 


ed ſo early as the year 1312. 

And in the year 1323 their lands, churches, advow- 
ſons, and liberties here in England were given by the act 
of parliament of the 17 Ed. 2. ff. EE to the prior and 
brethren of the hoſpital of St John of Jeruſalem. 

2. About the year 1390, William of Wickam, bi- 
ſhop of Wincheſter, by the leave of the then pope and 


king, bought the alien priories of Hornchurch and 


Writtle in Eſſex, and ſettled them on his new college 
at Oxford. And after the ſuppreſſion of alien priories, 
Takely in Efſex and Hamele in Hampſhire were ſettled 


upon this — And Andover was ſettled upon his 


college at Winc . 5 , 

About the year 1437, archbiſhop Chicheley founded 
All Souls college in Oxford, and got the revenues of ſe- 
veral ancient priories to be ſettled thereon. _. 

About the year 1441, king uy the fixth founded 

lege in Cambridge: 

and endowed them chiefly with alien Fry 
About the year 1459, William Wainfleet biſhop of 
Magdalen college in Oxford, and 


priory of Seleburne in Hampſhire, ſettled on it. The 
boſpitals alſo of Aynho and Brakeley in Northampton- 
ſhire were united to this college in the year 1484. 

In the year 1497, John Alcock biſhop of Ely, with 


| The king's confent, ſuppreſſed St Rhadegund's nunnery 
in 


of 


>2=a0 


r 3 


w 


+ & #©® © 
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7 f @ . 8. 


ES & 


Monaſteries. 
in Cambridgeſhire, and with the revenue; thereof found - 
ed Jeſus college there. 4 en 
n the year 1 $05» Margaret counteſs of Richmond 
and Derby, founded Chriſt's college in Cambridge, and 
obtained the pope's licence to ſuppreſs the abby of Creyke 
in Norfolk, and to ſettle the revenues of it upon that 
college. "£4 

About the year 1508, the ſame counteſs began to con- 
vert an ancient hoſpital or priory dedicated to St John 
the evangeliſt at Cambridge into St John's college, and 
her executors carried on the deſign, Biſhop Fiſher was 
one of them, and at his deſire the nunneries of Heyham 
in Kent and Broomhalle in Berkſhire, and an hoſpital of 
regulars at Oſprike were ſuppreſſed, and the revenues of 
them ſettled upon this college. 

In the year 1515, Brazen Noſe college in Oxford was 
founded, and William Smith biſhop of Lincoln bought 
the priory of Cold Norton in Oxfordſhire of the abbat 
and convent of Weſtminſter, and gave the lands belong- 
* it to this new foundation. 

ot long after cardinal Wolſey, by licence of the 
king and of the pope, obtained a diſſolution of above 30 
religious houſes (moſt of them very ſmall), for 
| founding and endowing his colleges at Oxford and Ipſ- 
wich. | | 
About the ſame time, a bull was granted by the ſame 
pope to cardinal Wolſey to ſuppreſs monaſteries, where 
there were not above +4 monks, to the value of 8000 
ducats a year, for endowing Windſor, and King's col- 
lege in 8 And two other bulls were granted to 
the cardinals Wolſey and Campeius, where there were 
leſs than twelve monks, and to annex them to the greater 
monaſteries: And another bull to the ſame cardinals to 
inquire about abbies, to be ſuppreſſed in order to be made 
cathedrals: Altho' nothing appears to have been done in 
purſuance of theſe bulls. 
' And afterwards another bull was granted to the ſame 
two cardinals, with further powers relating to the new 
cathedrals ; for ſome of the dioceſes were thought too 
large, and wanted much (as it was ſaid) to be reduced, 
that the biſhops might the better diſcharge their offices. 
But the promoting of learning ſeems to have been the 
chief intent of cardinal Wolſey, and” of moſt others, in 
ſuppreſſing theſe houſes; tho* probably ſome perſons both 
then and afterwards, promoted it with other views. 
Archbiſhop- Cranmer particularly is ſaid to have been 
AR. Hh 3 much 
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much for it, becauſe he chuld not carry on the reforma- 
tion without it. And as the increaſe of learning had 
rendered the corruptions of the eHurch of Rome more vi- 
ſible ; many others might alſo be againſt theſe houſes, as 
nurſeries of popiſh ſuperſtition : But other things con- 
curred to bring on their ruin. For, 1. Many of the re- 
ligious were certainly looſe and vicious; thoꝰ probably 
not ſo bad as the . repreſented; for thoſe that are 
to be run down, will always be ſet in the worſt light; 
and the preamble to the firſt act of diſſolution did ſet 
forth, that in the larger monaſteries teligion was well ob- 
ſerved. 2. The * off the pope's ſupremacy was 
urged far caſting off the monks, who ay ne 
their ſubſcriptions, were generally thought to be againſt 
it in their hearts, and ready to join with any foreign 
power that ſhould invade the nation; Whilſt the king 
was excommunicated by the pope, 3. Their revenues 


being not employed according; to the intent and deſign of 


the donors, was alfo alledged againſt them. 4. The diſ- 
covery of many cheats in images, of many feigned mi- 
racles, and of counterfeit relicks, brought the monks 
every where in diſgrace, and contributed towards their 
overthrow. _ 5. Perhaps the -obſervant friers being ſo 
much againſt the king's divorce from queen Catharine, 
might exaſperate him againſt all monks and friers in 


netal. But, 6. Not unlikely the great eauſe' might 


- the king's want of a large ſupply, and the people's wil- 


lingneſs to fave their money; altho* it was certainly 
haſtened by the account which the viſitors gave of them. 
For after ſome debate in council how to proceed with 


_ theſe houſes, the king appointed commilſſioners to viſit 


them, and they made ſuch a bad report, that when a mo- 
tion was ſhortly after made in parliament, that in order 
to ſupport the king's ſtate; and ſupply his Wants, all tha 
religious: houſes might be confe upon the crown 
which were not able to ſpend above 2001 à year, it met 
with but little oppoſition in either houſe, and, an act was 
paſſed for that purpoſe as followeth: fy 
3. Prrafinuch as manifeſt fin, vicious carnal and alomina- 
ble living, is daily uſed and committed commonly in ſucb littia 
and ſmall abbies, prieries, and other religious hotiſes ef mon- 
canons and. nuns, there the congregation of ſuch-religrons per- 


fons is under the number. of 12 per nt; whereby the gaver- 


nars of ſuch religious houſes, and their cavent, ſpoil confunts 
aud mterly waſte as well their churches, monaſteries, pr iories, 


principal koufes, farms, granges, lands, tenenents, and here-" - 


ditaments, 
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ditaments, ar the nin ou he and their goods 
— wy almighty god, ANN of 

good religion, and to the of the ling. 5 highneſs and 
the realm, if redreſs 122 257 not be had thereof : And albeit 
thut many continual yiſitations have been fr 697 bo had by the 
ena of 200 years and more, for an honeft and charitable re- 
ormation of ſuch unthrifty carnal and abominable living, yet ne- 
12 or no 2 is hitherto had; but their vicious 


| Fong leſs 4 om and by a curſed cuſtom is fo rated 


and i — +4 great multitude of the religious perſons in 
fach ſmall houſt es 4 fades mY fo An abroad in apoſtacy, 
than to xn themſelves to the obſervation of good religion; 
fo that withont ſuch ral houſes be a fi ks, and the 
religiqus perſons therein ed ta great and hanourable no- 
a_—_— pom 4 religion in this realm, where they may be compelled 
giouſly, for reformation of their lives, the ſame elſe 
he Ra 2 5 Mor e formation in that behalf : In conſideration 
whereof, the kin 775 royal majeſty, being ſupreme head on 
earth under * hurch of England, daily ſtudying and 
deviſmy the Fan advancement and exaltation of true doc- 
trine and virtue in the ſaid church, and the extirpating and de- 


firuttion of vice and fin, having 'bnowledge that the premiſſes 


be true, as well by accounts 6 his late viſitations, as by 
ſundry errdible informations, con alfo that divers and 
great ſolemn monaſteries of this realm, wherein (thanks to 4 ul ) 
religion is right well kept and obſerved, be le of ſuc 
namber of religious perſons, as they ought and may keep, 
theuaght good that a plain declaration ſhould be made of wo 
emuſſes, at well to the lords ſpiritual and temporal as to other 
his loving ſubjefts the commons in this preſent parliament em- 
dle: Whereupon the ſaid lords and commons, by a great deli- 


 beration, finally be reſolved, that it is and fhall be much more 


te the pleafure of Re? od, and for the honour of this his 
realm, "that the poſſeſſes ns of ſuch ſmall religious houſes new be- 
ing ſpent ſpoiled and waſted for increaſe and maintenance d 
„end be corimited to better u - hy * the unthrifty reli- 
pk perſons fo ſpending the ſame be compelled to reform their 
er + Thereupon it is enatted, that his majeſty ſhall have and 
enjey to him and his heirs for ever, all ſuch monaſteries, prio- 
ries, and other religious houſes fer of monks canons and nuns, of 
what kinds of habits rules or order foever they be, which have 
not in lands tenements, rents, tithes, portions and other hereui- 
faments, above the clear yearly value of 2001; and alſo all 


ſuch as within one year next before have been farrendred ta 


the ting or otherwiſe diſſokved. 27 * 8. e. 28. 
H h 4 By 


472 


Diſſolutions by 
the 31 H. 8. 


Monaſteries. 

. By this act about 380 houſes. were diſſolved, and a re- 
venue of 30 or 32,0001 a year came to the crown; be- 
ſides about 100, ooo ] in plate and jewels. Some ſay, 
that 10,000 perſons were hereby ſent to ſeek their for- 
tunes in the wide world, without any other allowance 
than 40s and a new gown to ſome few of them. Others 
ſay, that ſuch of the religious as deſired to continue 
their profeſſion, were (according to the aforeſaid act) al- 
lowed to go into the greater monaſteries ; and ſuch as 
choſe to go into the world, being prieſts, had every one the 
abovementioned allowance, and ſome of them (for their 
readineſs to ſurrender) got ſmall penſions far life, 

The ſuppreſſion of theſe houſes occaſioned great diſcon- 
tents, fomented probably by the ſecular as well as regu- 
lar clergy, which at length broke out in open rebellion. 
But the rebellion being appeaſed, the king reſolved to 
ſuppreſs the reſt of the monaſteries, and thereupon ap- 
pointed a new viſitation, requiring the viſitors to examine 


every thing that related either to the converſation of the 


religious, or their affection to the king and the ſu- 
premacy, or to their cheats impoſtures or ſuperſtitions, or 
how they were affected during the late commotions. 
This. cauſed the greater abbies to be ſurrendred apace, 
For ſome of.the religious haying been faulty in the late 
rebellion, were liable to the king's diſpleaſure, and ſur- 
rendred their houſes to ſaye their lives, Some began to 
like the reformation, and were upon that account eaſily 
perſuaded to it. Others, ſeeing their diſſolution ap- 
proaching, had ſo much embezilled their revenues, that 
they were ſcarce able to keep up their houſes. A great many 
monks were executed for having been in the rebellion ; and 
no doubt but many were preyailed upon by the viſitors, 
who endeayoured both by threats and promiſes to get 
their reſignations. And in the end by the act of the 31 
H. 8. c. 13. it was enacted as followeth. 

4. All monaſteries, abbathies, priories, nunneriet, colleges, 
hoſpitals, houſes of friers, and other religious and ecclefiaſtical 
houſes and places, which have been ſurrendred or given up ſince 
the fourth day of February in the twenty ſeventh year of his 
majefty's * 7 and which hereafter ſhall be ſurrendred or gi- 
ven up, ſhall be veſted in the king, (With a clauſe reſpect- 
ing privileges and exemptions, which was not in the for- 
mer act ; to wit, that ſuch of them as were diſcharged 
from payment of tithes, ſhould continue ſo ; and ſuch as 
were exempted from the viſitation of the ordinary, ſhould 
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become viſitable by the 2 or by ſuch perſons as 
the king ſhould appoint.) 31 H. 8. c. 13. 
By this act no houſes were ſuppreſſed ; but all the ſur- 
renders, | which either were made or ſhould be made, 
were confirmed, The mitred or parliamentary abbies 
were all in being, and moſt of the abbats preſent, at the 
paſling of it ; and yet none of them either oppoſed it,. or 
yoted againſt it ; but-were every one ſhortly brought to 
ſurrender, except the abbats of Colcheſter, Glaſtonbury, 
and, Reading, who were therefore accuſed of high trea- 
ſon, attainted and executed; and their abbies were ſeiſed 
as forfeited to the king by their attainder, 
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5. The next year a bill was brought in and paſſed, for pinoution by 
ſuppreſſing the knights of St John of. Jeruſalem ; by tbe 32 H. 3. 


which it is enacted as followeth : The lords ſpiritual and 
temporal and commons in this preſent parliament aſſembled, 
having credible knowledge, that divers and ſundry the king's 
ſubjetts, called the knights of Rhodes, otherwy/e called knights 
of St John's, otherwiſe called friers of the religion of 

t John of Jeruſalem in England, and of a like houſe being 


in Ireland, abiding in parts beyond the ſea, and having yearly 


great ſums of money out of this realm and out of Ireland, and 
other the king's dominions, have unnaturally and contrary to 
their allegiance ſuſtained and maintained the uſurped authority 
H the biſhop of Rome; and conſidering alſo, that the iſle of 


Rhodes, whereby the ſaid religion took their name and founda- 


tion, is ſurprized by the Turk ; and that it were much better 
that the poſſeſſions of this realm, and in other the king's domi- 
nions, appertaining to the ſaid religion, ſhould rather be em- 
pliyed and ſpent within pa pris for the defence and ſafety 
thereof, than converted to and among/t ſuch unnatural ſubjects ; 
it is therefore enatted, that the corporation of the ſaid religion 
in theſe realms, by whatſoever name or names they be founded 
incorporated or known, ſhall be utterly diſſolved and void to all 
intents and purpoſes. , 32 H. 8. c. 24. ſ. 1. 

And the king, his heirs and ſucceſſors, ſhall have and enjoy 
all that hoſpital, manſion houſe, churches and all other houſes, 
edifices, buildings, and gardens to the ſame belonging, being 
near to the city of London, in the county of Middleſex, call- 


| ed the houſe of St John 7 Jeruſalem in England; and al- 
7 


fo all that ＋ * church, and houſe of Kilmainam in Ire- 
land; and all caſtles, honours, manors, meaſes, lands, tene- 
ments, rents, dg 73a ſervices, woods, meadows, paſtures, 
parks, warrens, liberties, franchiſes, privileges, parſonages, 


- tithes, penſtons, portions, knights fees, aduotuſont, commanaries, 


preceptories, contributions, reſpenſiaus, rents, titles, entries, con- 
| ditions, 


Dif- lotion by 


#itions, cvcnants, and all other poſſeſſions and hereditaments, 
which appertained to the ſaid religion, or to the priori, maſters 
or governors, knights or other minifters, paſted and in 
ae fine, by the pretence or jn the right of the ſaid religion. 


Ind all privileges of ſanttuary, heretofore uſed or claimed in 
manſiom houſes 2 2 — . — St John's 
hold, and all other ſanftuaries belonging to any of the ſaid huſ- 
pltals, hall be utterly void and of none effect. 1.12, © * 
By the ſuppreffionr of theſe greater houfes by the two 
laſt recited acts, the king obtained 'a revenue of above 
100,000] a year, beſides a large fum in plate and . 
But the religious of theſe houſes had almoſt all of them 
ſomething given for their preſent ſubſiſtence, and pen- 
frons them for life or until they ſhould be pre- 
en ſome dignity ot cure of greater value than their 
Þ ns. | ©, 5 
6. The laſt act of diſſolution that was in this king's 
reign, was the act of 37 H. g. c. 4. for diſſolving col-_ 
— chapels, chantries, and the reſt, as followeth : 
— . 7; free thapels, chantrits, hoſpitals, fraternities, bro- 
„ guild, and — pree/ts, having continuance 
I perpetity, and being charged or chargeable to the payment 
2 ff rants and tenths, which have been alrea endred, 
ned by covin, or otherwiſe difſalved, fþ adjudged . 
ind deed in the actual poſſeſſion of the hing, his heirs and ſue- 
cefſors ; and ale all and ſmgular ſich and fo many as the king 
i n ſhall appoint, of the thantries, free chapels, 
Boſpitult, es, and the ſerd promotions, naw in being, 
together with all" their poſſeſſions and revenues, charged or 
chargeable to the payment -4 fi fruits and tenths; and all 
tolleges chargeable or not chargeable to the faid payment of fir/t 
frans and tenths ; which have lands other paſſions ap- 
pointed by the donors, for alm to poor people and other charit- 
able deeds to be dime. ; : 
This act was made ſo general; that even thoſe great 
nurſeries of learning, the coll at Oxford and Cam- 
bridge, with thoſe of Wincheſter and Eaton, were in- 
cluded, And upon the breaking up of the parliament, 
notice was ſent to both the univerſities, that their col- 
leges were at the king's diſpofal. This put them upon 
petitioning for mercy, which was foon obtained, and let- 
ters of thanks were ſent for the continuance of them. 
But the commiſſioners appointed by this act for giving 
the king poſſeffion of the aforeſaid houfes and places, did 
| | not 


Monaſleries. 
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not enter upon many of them before his death, which Diſſolution by 


happened in the January ſollowing. 
And therefore in the beginning of the reign of ki 


Edward the ſixth, another paſſed, viz. the 1 — 
c. 14. as followeth : All manner of colleges, free 

and chantries, which were not in the actual r 

late king nor of the king that now 1s ; 2 7 of th 
tenements, rents, tithes, penfians, portrons, and «ther heredita= 
ments and things, given for the finding = pricft, anniuer- 
e e ather like any church or 
all be vefled in the king, his heirs and fuccefſors. 
rovided, that where any fraternity, or prieft or incumbent 
of any chantry, by the fin inſtitution t aught to have kept 


a grammar ſchool or a preacher ; the km 4 x . 
oppeint lands and other hereditaments of -£ 6. 
chantry, to continue in ſucceſſion to a ſchoo . ar 2 
for ever : They hall alſo have power to. make and ordain a 
— to have —_ in every pariſh church being a cul- 

ree chapel or chantry, or annexed thereto, that ſhall come 
2 oh king's hands by virtue of this aft, and to endow every 
ſuch vicar ſufficiently, having reſpe#t to his cure and charge; 
and ulſo to aſſign in perpetuity, in every great ' town and pariſh, 
where they ſhall think neceſſary to have more priefts than one for 


the miniſtring the ſacraments in ſuch town'or pariſh, lands and 


tenements belonging to any chantry chapel or fiipendiary prieſt, 
being within the ſame —_ or 


Alſo, where any profit or benefit hath been payable to any 
poor perſons, out of am college, free chapel, or chantry, and 
ather the premiſſes by this act given to the king; the contmiſſion- 
ors ſhall aſſign lands and other hereditaments, parcel 'of the 
promiſe s, far the maintenance and continuance of tht. am for 


. they ball alſo have powtr to appoint lands and other 
bereditammts, parcel of the premiſſes, tywards the maintenance 
122 Jutties, wall, or banks, againſt the rage of 10 ſea, 

ens and creeks. 

Provided alſo, that nothing herein hall extend to any col- 

lege, hoſtel, or hall within either of the univerſities. of Cam- 
bridge and Oxford, nor to any chantry founded within the 
fame (het fo, that che ting at any time during his life maꝝ al- 
rer the names of any the ſaid chantries, and the foundations 
thereef,, within the ſaid untverfitics) ; nor to the free chapel 


St George in the caſtle of Windſor; nor to the college 
called St 's — | & Vincheſter, nigh Wincheſter, 
of the foundation of biſhop Wickham ; nor to the college of 


aton ; nor to the pariſb church tommunty called the chapel f 
1 


the 1 Ed. 6. 


o 
_— - a. _— ——— — 
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the ſea in Newton, within the ifle of Ely, in the _—_ 


Cambridge; nor to any chapel made for the eaſe 0 


awelling diflant from the 4 455 or 222 el 
— 45. — lands — than —— 4 
Little hauſe or cloſe doth pertain ; nor to any cathedral church or 
college where a biſhop's ſee is, nor to the manors lands tene- 
ments or other hereditaments theres (other than to cura, 
2 lights, and lamps within the ſame ). 

Provided alſo, that the king may give autbority to bis com- 
mi s, to alter the nature and condition 0 — — 
obits, as well within the ſaid univerſities, as in any other == 
not being ſuppreſſed; and the ſame obits ſo altered, to diſpoſe 
to a better uſe, as to the relief of ſome poor men being fludent 
or otherwiſe. | 

Provided alſo, that this att ſhall not give any copyhold lands 
to the king. 

By this act were ſuppreſſed go colleges, 110 hoſpitals, 
and 2374 chantries and free chapels. 


X. - Obſervation, 
| The number of houſes and places ſuppreſſed from 


_ ſuppreſ- firſt to laſt, ſo far as any calculations appear to have been 


mo ſeemeth to be as follows : 
Of leſſer RR OR whereof we have the va- 


' Juation — — 374 
Of greater monaſterie — — 186 
© Belonging to the hoſpitallers ——— — 


Hoſpitals — TIO 
Chantrics and free chapels —— — 2374 
Total 3182 


Beſides the friers houſes, and thoſe ſuppreſſed by 
Wolſey, and many ſmall houſes of RY we have 


no particular account. 
2. Sir William Temple, i in his introduction to engliſh 


Hiſtory, p. 75: fays, that William the conqueror found 


above a Fir part of the lands of the kingdom in the 
poſſeſſion of the — 2 And Sir Robert Atkins in — 
Gloceſterſhire, 'p. 11. ſays, that 28,000 knights fees 


belonged then to the clergy, out of 8 in the oy 
3 But 


Monaſteries. 

But both of them ſeem to ſpeak of the revenues of the 
clergy in general, viz. ſeculars as well as regulars; and 
do not ſay, what proportion the one bore | to the other, 
nor mention how much was ſhortly after taken from them 
by the conqueror, | Fa, nn 

Archbiſhop Wake, in his ſtate of the church, p. 312, 
319, takes notice, that in the year 1 380, which was the 
4th year of king Richard the ſecond, the commons made 
an offer in parliament, that if the clergy would bear'a 
third part of the charge, they would grant to'the king 
100, ooo! in the way of a poll tax; ſo that the laity 


ſhould pay 100,000 marks, and the clergy who occupied 
1 0 * 


a third part of the kingdom 50,000, this the clergy 
replied, that their grant was not ever made in parliament, 
nor ought to be; that the laity neither ought; nor could 
conſtrain the clergy, nor the clergy them; that therefore 
the commons ſhould be charged to do their part, and they 
might be ſure the clergy would not be wanting in theirs, 
But he obſerves withal, that the clergy uſually granted 
in this proportion, TORR | 

In the 27th year of king Hen. 8. the revenues of the 
clergy were laid at a fourth part only of the revenues of 
the Ln. And Mr Collier, in his eccleſiaſtical hiſto- 
ry, V. 2, p. 108. ſays, the revenues of the monks did 
never exceed the proportion of à fifth part; and conſi- 
dering the leaſes they granted to laymen upon ſmall rents 
and eaſy fines, he thinks their revenues did not exceed a 


tenth part of the kingdom. 


Particularly, the ſum total of the clear yearly revenue 


of the ſeveral houſes at the time of their diſſolution, 
of which we have any account, ſeemeth to have been 


as follows : 
| 8 
Of the greater monaſteries — 104919 1 1 
Of all thoſe of the leſſer monaſte- _ 20 W 1. 
ries of which we have the va- | 
luationüka t 3 10> 
Knights hoſpitallers head houſe | | 
in London . — 2385 12 8. 
We have the valuation of only 28 


of their houſes in the country 026 - 
Friers houſes of which we have 6 W 
the valuation — — 781 2 00 


Total 140,785 1 
And 


2 
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And if we, conſider, that there 8 of the leſ- 
ſer monaſteries and houſes of the hai fallen? and friers, 
gf which no computation hath, been nd ; and that not 
one of the colleges, hoſpitals, and great number of chan- 
tries, and free r in this eſtimate ; and 
conſider der withal, the vaſt quantity of plate and other 
2 came into the hands of the king d 

folution ; and partir n that time, which 
was at leaſt fix ti N 
chat the Ne of the 1 was generally ſyppoſed to 
be much under the real worth; ve muſt needs conclude 

Reit whole revenues to have deen immenſe. 

3. It oth, not appear that any computation hath been 
of the number of perſons contained in the religi- 
ous houſes, T hoſe of the leſſer monaſteries, diſſolved 
the ſtatute of 27 K. 70 were reckoned at about L086 
If we the colleges and hoſpitals to 
have 8 a proportionable Fs 
; [theſe will make about 3347 
If we we reckon the number in the greater mo- 
naſteries according to the Le of 
their TEVEnues, they will be 4 o? '# 
but as probably they had larger allowances 
in proportion to their 4 than thoſe 
of 3 monaſteries, if we abate 50% 
that account, they will then be — 30000 
„ er e chantry ar free "rape! — 2374 


Dre 161 Total 47727 


yk as 1 more than one pert to 
officiate in ſeveral of the Fre chapels, and there were 


other hauſes which are not included within this calcula- 
tion; perhaps they may be computed in one general eſti- 
mate at about $0,000. *© 
nt As there were penſions paid to almoſt all thoſe of 
regter monaſteries, the k ng did not immediately 
mg into the full enjoyment of their whole revenues. 
However out of what did come to him, he founded ſix new 


” 


* namely, thoſe of Weſtminſter (which was 


changed ueen Elizaberh into a deanry with r2 pre- 
. and . Nel Peterborough, Cheſter, Glouceſter, 
Briſtol, and Oxford. And in eight other ſees; he found- 


ed deafiries and chapters, by turning the priors and 


monks into deans and prebendaries, to wit, Canterbury, 
Wincheſter, Durham, Worceſter, Rocheſter, Norwich, 


I Ely, | 


Ely, and Carliſle, He founded alſo the colleges of Chriſt 
Chorch in Oxford, and Trinity in Cambridge, and 
niſhed King's college chapel there. _He-likewiſe fo 
zrofeſſorſhips of divinity, law, phyſick, and of the hes 
brew and greek tongues, in, both the ſaid univerſities, He 
gave the houſe of Grey friers, and St Bartholomew's hoſ- 
pital, to the city of London; and a perpetual penſion. ta 
the poor knights at Windſor ; and laid out great ſums i 
building and fortifying many in the channel, an 
intended to have done more, but Whether out of policy, 
to give content to the nobility and gentry by ſelling theſe 
lands at low rates, or out of eaſineſs to bis courtiers, or 
an unmeaſured laviſhneſs in his expences, he ſoon diſ- 
abled himſelf from it, and nothing further was done by 
him. | Winde 
5. Upon the whole, it is obſervable, that the diſſolu - Concluſions 
tion of theſe houſes was an act not of the church, but of 
the ſtate; prior to the reformation, by a king . 
liament of the roman catholick communion, in al all 
ints except the king's ſupremacy : And the pope by his 
balls and licences had ſhewed the way before. 
One thing greatly to be lamented is, that in the hurry 
of the diſſolution, better proviſion was not made for the 
1 of divine offices, in ſuch churches as had 
n appropriated to the monaſteries, which both the 
miniſters and Fönen e thoſe places ſuffer for ta this 
day, and is juſtly accounted a ſcandal to our reformation. 
Another thing to be lamented is, the: loſs, of a great 
number of excellent books, to the unſpeakable detriment 
of the Jearned world. For there was ſcarce. any religious 
houſe but had a library, and ſeveral of them very good 
ones, From their chronicles, regiſters, and other books 
relating to their own houſes and eſtates, the hiſtory and 
antiquities of the nation in general, and. almoſt every 
particular part of it, might have been more fully diſco- 
vered. The many geed accounts of families; of the 
foundation, eſtabliſhment, and appropriation of ſeveral 
, pariſh churches, and the endowment of their vicarages ; 
| af the ancient bounds of foreſts, counties, hundreds, and 
pariſhes ; of the privileges, tenures, and rents, of many 
manors and eſtates, and the like, which we meet with in 
ſuch of their books as have heep-preſerved, is a ſufficient 
proof that the advantage would have been till greater, if 
we had been ſo furtunate as to preſerve more of them. 24 
It is not preſumed here to determine, whether they 
were more hurxtful or beneficial to the kingdom. The 
choiceſt records and treaſures of learning were preferved 


in 


* * 
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Monaſterles, 
in theſe houſes. They were ſchools of learning and edu - 
cation ; for every convent had one perſon or more appoint- 
ed for this purpoſe ; and all the neighbours that deſired it, 
might have their children taught grammar and church mu- 
Gel there, without any expence to them. In the nunneries 
alſo, young women were taught to work and to read: 
And not only the lower rank of people, but moſt of the 
noblemens and gentlemens daughters were taught in thoſe 
places.—All” the monaſteries were in effect great hoſpi- 
tals ; and were moſt of them * to relieve many poor 

people every day. They were likewiſe houſes of enter- 
tainment for almoſt all travellers. —And the nobility and 
gentry provided not only for their old ſervants in theſe 

uſes by corodies, but for their younger children and 
impoveriſhed friends, by making them firſt monks and 
_ and in time priors and prioreſſes, abbats and ab- 
On the other hand they were very injurious to the ſe- 
cular and parochial clergy ; by taking to themſelves many 
prebends and benefices, by getting many churches appro- 
priated to them, and penſions out of many others; and 
by the exemptions they got from the epiſcopal juriſdiction, 
and from the payment of tithes, And they were no leſs 
injurious to the nation in general, by depriving the pub- 
lick of ſo many hands, which might have been very ſer- 
viceable to it in trade and other employments ; by greatly 
diminiſhing the number of people, in conſequence of the 
inſtitution of celibaey; and by their houſes or churches 
being ſanctuaries for almoſt all manner of offenders. And. 
if the ſuperſtition had continued, and the zeal of eſta- 
bliſhing religious inſtitutions had exerted it ſelf with equal 
vigour to the preſent age; we ſhould by this time have 
been a nation of monks and friers, or probably have be- 
come a prey to ſome foreign invader, | 


Moravians. See Difſenters. | 23 
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Mertma'n, r. fFORTMAIN is, where lands and tenements | 
* - are given to any corporation, ſole or aggregate, F 
eccleſiaſti a 

0 


cal or temporal; and is called mortmain, as co- 


ming into @ dead band; becauſe the lords of the fee could 
receive 


Moꝛtmain. 


teceive nothing of the alienee any more than from a dead 
hand, but loft” their efcheats and ſervices before due to 
them. 1 Inft. 2. 


2. Before the ſtatutes Ae bodies once incor- Reftrainth of 
porated might have been endowed, perpetuis futuris tem- mortmain, 


poribus, without licence from the king or any other. 


Git. . 
TE of the great charter, 9 H. 3. common- 
J called the ſtatute of mortmain; it — not be et to 


| Puts wh rue his lands to any —_— 2 and thereupon 
be cunvict, aft + gift ſpall be atterly vaid, and the land Aa. ac- 
crus to the lord of the fr. 

There were two cauſes of making this ſtatute ; one, 
that: the ſervices that were due out of ſuch fees, and 
which ia the beginning were created for. the defence of 
the realm, were unduly withdrawn; the other cauſe was, 
that the chief lords did loſe their clcheats, wardſhips, 
reliefs, and the like. 2 J. 75 | 

But the eccleſiaſtical perſons (who. in this were to be 
commended, that they had ever the beſt learned men in 
the law that they could get, of their counſel} found many 
ways to creep out of this ſtatute ;'to wit, religious men, 
as abbots, priors, and other eccleſiaſtical 'pebfols cſs 
to purchaſe lands holden of themſelves, or take | 
long term of years, and many other devices they had 
eſcape out of this ſtatute; and biſhops, parſons, and ther 
eccleſtaſtical 3 "Ak took themſelves to de dut of 
this ſtature, 2 . 75 . 

This ftatute of the 7 4. K. 2. como! wed the 
ſtatute De rehylo/it, intended tovide theſe de- 
vices, which Is as followeth': * of late it was provide, 
that religiout men ſhould not enter into the fees of any without 
licence and ill of the” chief ld; and nttwithfanding, fuck 
religious men have entred ds well 7th their own fret, at into 
the fert of oller men, appropriating and buying them, and 
| times receiving them of the gift of others, 2 the ſer- 

vices : are due of ſuch fu, and which at the beginni 

provided for the defence of the realm, art wr 
Wi ſratun, and the chief lords de loſe their eſcheats » 

ne; ii is erdlained, that no petſon, religious or other, what- 
bever” he be, that will buy or ſell any lands or t2hammtr, br 
under the colour of gift or leaſe, or that will receive by reaſon 
of any other title whatſoever it be lands or tenements, or by any 

Vor. II. 11 other 
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' ordained, that no perſon, religious or other, what 


«+ When. this new invention. was alſo provi 
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other craft or engine will preſume to appropriate lo hi, 
under 2 of forfeiture of the n —_— 


tenements may any wiſe come into mortmain : and i any perſon, 
religious or other, do preſume either by craft or engine t6 offend _ 
' againſt this flatute, it fhall be lawfal for the lord of the fee to 


enter,” and upon his neglect the king ſhall enter. 
That will buy or ſell any lands or tenements, Sr.] The 
- tranſlation here, as in many other places in the printed 
books, ſeemeth to be imperfect. The ſenſe is this: It it 
he be, 
ſhall preſume to buy or ſell, or umder colour of giſt or leaſe or 
any 50 title Ca needs to take of any — £4 by any — 
means hy craft or engine to appropriate unm himſelf any lands 
or tentments, whereby ſuch lands and tenements may in 
1 come into mortmain; on pain of 3 of the ſame. 
he words are, in the original, “ Statuimus quod 
* nullus religioſus aut alius quicumque terras aut tene- 
menta aliqua emere vel vendere aut ſub colore dona- 
<< tjonis aut termini vel alterius tituli cujuſcumque ab 
<« aliquo recipere aut alio quovis modo arte vel ingenio 
* fibi appropriare preſumat ſub forisfactura eorumdem 
per quod ad manum mortuam terre et tenementa hu- 
« juſmodi deveniant quoquo modo.“ e 


. - Either by craft or engine] A man would have thought 


that this ſhould have prevented all new devices; but they 
found alſo an evaſion out of this ſtatute : for this ſtatute 
extendeth but to gifts alienations and other conveyances 
made between them and others, by craft or engine: and 


therefore they gave over them, and they pretending a 


title to the land that they meant to get, brought a præcipe 


d reddat againſt the tenant of the land, and he by con- 
| ent and 


ſent and .colluſion ſhould make default, and thereupon 
they ſhould recover the Jand, and enter by judgment of 
law z and ſo the ſtatute was defrauded. , 2 ng 7 5. . 

ided for, and 


taken, away by "the. ſtatute of the 13 Ed. 1. c. 32- yet 
they found out an evaſion out of all theſe ſtatutes ; for now 
they would neither get any lands by purchaſe, gift, leaſe, 


or,recoyery, but they cauſed the lands to be conveyed by 


feoffment or in other manner to divers perſons and their 


| heirs, to the uſe of them and their ſucceſſors, by reaſon 
. Whereaf they took the profits, But this was, enacted by 
tte ſtatute of the 15 R. 2. 4. f., to be mortmain, within 
. the. . forfeiture. of the ſaid ſtatute of the 7 Ed. 1. 2 Inft. 
75. | Ct ee | 
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But after all, the ſaid ſtatute of the 15 R. 2. did ex- 
tend only to bodies corporate; therefore by the 23 H. 8. 
r. 10. it ĩs enacted as followeth: Where by reaſon of feof? 
ments and other aſſurances made of truſt, landt and othe 
hereditaments to the uſe of pariſh churches, chapels, guilds, 


fraternities, cammanalties, companies or brotherhoods, erefted 


and made of devotion or by common ent of the people without 
any corporation, or for obits or other like uſes, there groweth 


and I ſueth tothe king and other lords and ſubjecis of the realm 


the like loſſes. and other inconveniences, and is as much preju- 
dicial to them, 'as.15 in caſe where lands are aliened into mort- 
main; it is enacted, that all and every ſuch uſes ſhall be void; 
und all collateral aſſurances in defrauding of this flatute ſhall 
be alſo void; and this fidtute Hall be interpreted moſt benefi- 
ceally ta the deſlruction of ſuch uſes. ws g® 

AM. 34 & 35 El. Martindale and Martin. In ejectment 
by the ele of Sir Edward Clere againſt : the leſſee of Pea- 
cock, for certain lands in Thetford, upon a ſpecial ver- 
dict the caſe was, An anceſtor of Sir Edward Clere de- 
viſed certain lands to divers and their heirs (under whom 
Peacock claimed) to the uſe of them and their heirs, upon 
this truſt and confidence, that they out of the profits of 
it ſhould erect a free ſchool, and pay ſo much to the maſ- 
ter yearly, and ſo much to the uſher, and ſhould give 
101 a year to five poor men; and the queſtion was, whe- 
ther theſe uſes were void by the ſtatute of the 23 H. 8. c. 
10. And after argument, all the juſtices held, that this 
diſpoſition was not reſtrained by the ſtatute; for that was 
vnly to reſtrain ſuperſtitious uſes, and never intended to 
reſtrain uſes that were in favour of learning and relief. of 
the poor, Cro. El. 288. 46/4; 5 

And lord Cote ſays, that any man, notwithſtanding this 
ſtatute, may give lands or other hereditaments to any per- 
{on or perſons and their heirs, for the finding of a preacher, 
maintenance of a ſchool, telief and comfort of maimed 
ſoldiers, ſuſtenance of poor people, reparations of chyrches, 
highways, bridges, cauſways, diſcharging of the poor in- 
habitants of a town of common charges, for the making 
of a ſtock for poor labourers in huſbandry, and poor appren- 


| tices, and for the en of poor virgins, or for any 


other charitable uſes; and it is good policy upon every 
ſuch feoffment or eſtate, to reſerve to the feoffor and his 
heirs a ſmall rent, or to expreſs ſome ſuch conſideration of 
ſome ſmall ſum ; ſo that the feoffees may be ſeiſed to their 
on uſe, and not to the uſe of the feoffor, by which it is 
out of doubt that this ſtatute cannot make void the uſe. 


1 Ce. 26, Gibſ. 645. 
. No "1 KIN 3. The' 


RES 


454 


Moꝛtmain. 

3. Tho' the prohibition by the ſtatute of mortmaim im 
the magna churtu was abſolute ; yet with proper Yeenoe 
alienations might ſtill be made, as appears from the pre- 
amble of the ſtatute De religioffs before mentioned. 2 Int. 
74. a 10 | i d. 3-36 $9.5 


ng by the 18 Ed. 3, f. 3. e. 3. Ireen, clerks be- 


Aficed, br religious people, have purchaſed lands, and 
rg ſame have put. in mortmain, be impeathed ufo" the ſame 


before our fuſtices, and they ſhrew our charter of Herm, and 
proceſs thereupon made by an inqueſt of ad quod damnum, or 
of bur grace, or by fine; they Bol be freely let in pruce with- 


out being farther impeached for the ſame purchaſe. ' © 

And By the 17 E. 2. pt Every I Fay _—_— 
ation, tithes, or portion of tithes in any pariſh or chapelry, 
may give.and. annex the ſame or any part thereof, unto the 
par ſonage or uicurage of the ſaid pariſh church or chapel where 
the ſame ds lie or ariſe, or ſettle the ſame in truſt for the be- 


net of the ſuid par ſonage or vicarage, or of the curate and 


eurates there ſucceſſively where the par ſonage is impropriate and 
no Vicar mndewed ; without any litence of mortmain. ſ. 7. 
| And if the ſettled maintenancy of any parſonage, vicarages, 


| churches, nnd chapels united, or of any other par ſonage or Ut 


carage with cure, ſhall nos antount to the fall ſum of 1001 a 
year clear and above all charges and reprizes ; it ſhall be law- 
fall far the parſen, vicar, and intumbent of the ſame,” and his 
ſucceſſors, to take and picrchaſe to him and his fucceſſprs, lands 
tenements rthts tithes er other hereditaments, without any li- 
e 3 Pre” 
This licence was frequently. given ings, not- 
withſtanding the — to dale partly rake 
the ſtatutes gave to the king a right of entry in caſe 
of alienation in mertmaih, if the lords did not enter with- 
in ſuch à time; and this ſeemeth reaſonable, becauſe 
thereby the king only gives up that right of entry! which 
thoſe ſtatutes do give him for the forfeiture, which ever 
meſne lord might alſo do as well, ſo far as he had a right 
by thoſe ſtatutes : and partly, becauſe the kings claimed a 
power inherent in the crown to diſpenſe with ſtatutes or 
acts of parliament. 2 Haw. 391. | * 
But this diſpenſing power was earried ſo very high im 
the reign of king James the ſecond, and found to be of 


- ſuch dangerous conſequence as to make the execution of 


the moſt neceſſary laws in effect precarious, and merely 
dependent on the pleaſure of the prince; and it ſeemi 
highly incongruous, that the King ſhould have a kind o 
abſolute unlimited power in diſpenſing with laws, where- 


in the church and ſtate have the higheſt intereſt, when — 


* FI . 
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found colleges or ſchools for encouragement 0 


ors, licence to a 


Moꝛtmain. 


the ſame time be hath $0 power at all to diſpenſe with 
any law which veſts the leaſt right or intereſt in a private 
ſubject; it was found by experience neceſſary to declare 
Wy enact, by the 1 W. eff. 2. c. 2. that no diſpenſation 


by non obſtante t any fatute ſball be allowed ; but that the 


ſame ſhall be held wid and of none ect, except a diſpenſation 


be allowed in ſuch flatute. 2 Haw. 391. bx 

But with reſpect to alienations in mortmain, power was 
afterwards given to the king to grant licences as follow- 
eth, by the ſtatute of the 7&8 W. c. 37. viz, Whereas 


it would be a great hindrance to learning and other good and 


charitable works, i perſons well jnclined may not be permitted to 
7 learning, or to 
augment the revenues of colleges or ſchools already founded, 
granting lands tenements rents or «ther hereditaments to ft 
colleges or ſchools, or to grant lands or other hereditaments to 
other bodies palitith or incorporated, now in being, or 2 
to be incorporated for ather good and publick uſes ; it is enatted, 
that it ſhall be lauful for the king, his heirs and ſucceſſors, 


- when and ſo often as they ſhall think fit, to grant to any per ſan 


or perſons, bodies politict or corporate, their heirs and ſucceſ- 
ene in mortmain, and alſo to purchaſe take 
and hold in mortmain, in perpetuity or otherwife, any lands 
tenements rents or hereditaments whatſoever, of whomſever the 


ame ſhall be holden ; and the ſame ſhall not be ſubject to any 
forfeiture, by reaſon of ſuch alienation or acquiſition, 
a 


nd by the 2 & 3 An. c. 11. It ſhall be lawful for any 
perſon by deed inrolled, to give to the way = augment- 
ing the maintenance of the poorer clergy, any lands or goods for 
that uſe and pur paſe, without any licence or writ of ad quod dam- 
num; the flatute of mortmgin, or any other flatute or law 


_ notwithſtanding. 


4. By the 9 G. 2. c. 36. Whereas gifts or alienations of 
lands tenements or hereditaments in mortmain are prohibited or 
reſtrained by magna charta and divers other wholſome laws, as 
prejudicial to and againſt the common utility, nevertheleſs this 
publick miſchief hath of late greatly increaſed, by many large 
and improvident alienations or diſpoſitions made by languiſbing 


or dying perſons, or by other perſons, to uſes called charitable 


uſes, to take place after their deaths to the diſheriſon of their 
lawful heirs; it is enafted, that from and after June 24, 
1736, no manors lands tenements rents advawſans or other 
hereditaments corporeal or incorporeal whatſoever, nor any 


um er ſums of money goods chattels flocks in the publick funds 


ſecurities for money or any ather perfenal eſtate whatfnever 
to be laid out or diſpoſed of in the purchaſe of any lands te- 
aements or bereditantents, ſhall be given granted aliened 

#3 3 limited 


Further re- 
ſtraiats by the 9 


G. 2, e. 36. 
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Auliſt the ſame be made to take ac? in poſſeſſin for 
able uſe intended, immediately from the making thereof; and 


the purchaſe of any la 


the diſpaſitions of ary lands tenements or hereditaments, or of 
2 
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limited releaſed transferred aſſigned or appointed ar any ways 
conveyed or ſettled, to or upon any perſon or perſons bodies poli- 
tick or corporate or "I for any eſtate ar intereſt whatſo- 
ever, er any ways charged or incumbred by any perſon or per- 
fons whatſoever, in truft or for the benefit of any charitable uſes 
whatſoever : unleſs ſuch gift conveyante appointment or ſettle- 
ment of any ſuch lands tenements or hereditaments ſum or ſums 
of money or perſonal eſtate (other than flocks in the publick 
Funds) be made by deed indented ſealed and delivered in the pre- 
ſence of two or more credible witneſſes, twelve kalendar months 
at 25 before the death of. ſuch donor or grantor (including 
the f 0 * execution and death), and he inrolled in his ma- 
jeſty's high court F cha within fix kalendar months next 
ph the execution Arr unleſs 2 Hoels be transferred 
in the publick books 2 kept for the transfer of flocks, fix 
Ralendar months at leaſt before the death of ſuch donor or 
grantor (including the days of the transfer and _ ) Leg 
the charit- 


be without any power of revocation, reſervation, truft, condi- 
tion, limitation, clauſe or agreement whatſoever, for the benefit 
of the donor or grantor, or of any perſon or perſons claiming 
under im, ſ. 1. | | 

Provided, that nothing herein before mentioned, relating ta 
the ſealing and delivery of any deed or deeds twelve kalendar 
months at leaſt before the death of the grantor, or to the trans- 
fer of any flock fix calendar months before the death of the 
grantor or perſon making ſuch transfer, ſhall extend to any pur- 
chaſe of any eflate or intereſt in lands tenements or heredita- 


ments, or any transfer of any flock to be made really and bona 


for a full valuable conſideration actually paid at or 
before the making ſuch conveyance or transfer, without fraud or 
colluſion, ſ. 2. | 

And all gifts grants conveyances appointments aſſurances 
transfers and ſettlements whatſoever, of any lands tenements 
or other hereditaments, ar of. any eftate or intereft therein, or 


of any charge or incumbrance aj rag or to affect any lands 


tenements or hereditaments, or 0 ock money goods chattels 
or other perſonal eftate or ſecurities for money, to be laid out in 
tenements or hereditaments, or of 
any eftate or intereſt therein, or of any charge or incumbrance 
affecting or to affett the ſame, to or in truft for any charitable: 
wſes whatſoever, which ſhall after the ſaid 24th day of June 


1736, be made in any other manner or form than by this act is 
directed, . ſhall be void. ſ. 3 9 


Provided ahways, that this act ſhall not extend to make void 


any 


* 


— 
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any perſonal plate to be laid ont in the purchaſe of any lands 

— or hereditaments, which ſhall be made in any other 
manner or form than by this act is directed, to or in truſt 
for either of the two univerſities ; or any of the colleges or houſes 

Aro within either of the ſaid unverſities ;- or to or in 

vr. the colleges ' of Eton, Wincheſter, or Weſtminſter, 
— better ſupport Ng maintenance of the ſc Winch only upon 
2 bundations of the = colleges of . incheſter, and 
eſtminſter. ſ. 4 

Provided e 75 that no ſuch 3 or houſe of learn- 
ing, which deth or ſhall hold or 75 fo many advowſons of ec- 
clefiaſtical benefices, as are or ſhall be equal in number to one 
moiety" of the fellows or perſons uſually ſliled or reputed as fel- 
lows ; or where there are or ſhall be no fellows or perſons 
$85 * or reputed as fellows, to one moiety of the ſtudents 

foundation, whereef any ſuch college or 2 of learn- 
2 eh or may, by the proſent conſtitution of ſuch college or 
houſe of learning conſiſt, ——be capable of purchaſing acquiring 
receiving taking holding or enjoying any other advowſons of ec- 
cleſiaſtecal benefices by any means whatſoever : the advowſens J 
ſuch ecclefpraſtical benefices as are annexed to, or given for t 
benefit or better ſupport of the headjhips of any of the ſaid col- 
leges or houſes of learning, not being computed in the number 
of advowſons hereby limited. ſ. 

In the caſe between Albburnham and Brad/haw'—— 
Whereas by an order made on the hearing: of this cauſe 
in the high court of chancery the 1xth day of Dec. 
1738, 'by the right honourable the lord high chancellor 
of Great Britain, his lordſhip (among other things) de- 
clared: the will of Robert Bradſhaw in the ſaid order 
named to be well proved, - and that the firſt queſtion in 
the cauſe appeared to be a point of law ariſing on the 
conſtruction of a new act of parliament which had _ 
come in judgment before, and to be a matter of 
conſequence ; for which reaſon his lordſhip thought it fi 
in order to the ſettling the law thereupon, that the opi- 
nion of all the judges « ſhould be taken on the following 
caſe: viz. Robert Bradſhaw, clerk, on the 2oth day of 
November, in the year 17 34, duly made and executed 
his laſt will and teſtament in writing; and by the ſaid 
will gave and deviſed divers lands and-tenements to truſtees 
and their heirs, in truſt or for the benefit of certain cha- 
- ritable uſes therein mentioned, amongſt ſeveral other 
truſts, The ftatute of the ninth year of his preſent ma- 
jeſty's reign, for reſtraining- the diſpoſition of lands in 


mortmain, commenced from and after the 24th day of 


In (July 1736 the teſtator died, 


June in the year 17 36, 
14 without 
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an intereſt ariſing out of land. S0 a deviſe of a mortgage, 
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without revoking or altering his ſaid will. Suære, Whe- 
ther ſuch gift or deviſe, ſo far as the ſame relates to the 
charitable uſes aforeſaid, be good in law notwithſtanding 
the ſtatute, or not? Anſ. We have heard counſel on al 


ſides, and are of opinion, that the gift or deviſe, ſo far as 


the ſame relates to the charitable uſes aforeſaid, is good in 
law notwithſtanding the ſaid ſtatute, 
Sergeant's Inn Wm Lee. J. Forteſue A, 
Dec. 4. 1739. J. Willes. W. Forteſcue. 
I. Comps, W. Chapple, 
Page. T. Parker. 
8 M. Wages 
E. Probyn. (Judge Denton 
beipg abſent. ) 


1 hath been determined, that if a man deviſeth his 
land to truſtees to be turned into money, and that money laid 
out in a charity, it is not good within this act; for it is 


or of a term for years, to à charity, is not good; for 
words of the ſtatute are, that the ar not be con- 
veyed or ſeitled, for any eſtate or intereft whatſoever, er any 
ways charged or incumbred, in truft or for the benefit of any 
charitable uſe, : | | 
So alſo money given to be laid out in lands is expreſsly 
within the act; but money given generally is not; and 
if money be given to be laid out in lands or otherwiſe 
to a charitable uſe, it hath been determined that ſuch 
deviſe is good, by reaſon of the words [or otherwiſe]. 
As in the caſe of Soreſby and Hollins, Aug, 6. 1740. 
John Naylor-in 1738 made his will in theſe words ; 
++ I will and defire, that my executors, within twelve- 
* months after my deceaſe, do ſettle and ſecure, by 
„% purchaſe of lands of inheritance, or otherwiſe, as 
* they ſhall be adviſed, out of my perſonal eſtate, 
“one annuity or yearly payment of 501, to be paid 
be yearly and diſtributed for ever, by my executors cheir 
<< heirs and aſſigns, among the poor and indigent peo- 
„ ple of Leeke in the county of Stafford, in ſuch 
manner as they ſhall think fit. And my will alſo is, 
that my executors do ſettle and ſecure one other annuity 
*© of 51, to be paid yearly to the vicar of Leeke for the 
time being for ever, for preaching an annual ſermon 
on the 12th day of October.“ And the teſtator de- 
viſed the reſidue of his perſonal eſtate, to be equally di- 
vided between his ſiſters Mrs. Soreſby and Mrs, Hollins. 
: —By 


So =W=zQcgnurraePhk 


continued as a perſonalty 


Mortmain, 


By che lord chancellor Hardwicke : The only queſtion | 
in this caſe is, whether the deviſe of the two annuities 
of 501 and 51 to charitable uſes, is void by the lata ſta- 
tute of mortmain. It is inſiſted upon by the plaintiffs, 
the reſiduary legatees, that it is void; becauſe the di- 
rection of the deviſe is, to ſettle aud ſecure the annuity 
of pol, by a truſt of lands of inheritance : and tho' the 
words or otherwiſe are added, they will not vary the caſes 


ſor Mr. Naylor's intention was, to give the annuity out 


of lands of ing But I am of opinion upon this 
act of pariament, that this bequeſt was not void, and that 
there is no authority to conſtrue it to be void, if by law 
it can poſſibly be made good. The act of parliament is 
not at all aimed againſt charities merely as ſuch, 
or to prevent the eftabliſhment or creation of them, but 
is deſigned againſt the caſes of perpetual charities in 
lands, and (as the title imports) to reſtrain the diſpoſition 
of lands whereby the ſame become unalienable. The 
whole recital, and enacting part of the ſtatute, take no- 
tice only of the unalienable diſpoſal of land, whereby 
heirs are diſinherited; and therefore the alienation or 
conv of lands to ſuch purpoſes ar* prohibited. 
And altho' there is a clauſe to prohibit money being laid 
out in lands to ſuch purpoſes as would make them un- 
alienable ; yet there is no reſtriction whatſoe ver upon any 
one, from leaving a ſum of money by will, or any other 
perfonal eftate, to charitable uſes, provided it be to be 
„and the executors or truſtees 
are not obliged or under a neceſſity of laying it out in 
land by virtue of any direction of the teſtator for that 
. Conſider then, whether this clauſe and deviſe 
in the will fall within the reſtraint and prohibition of the 
ſtatute. And in the firſt words they do fall within them. 
For the teftator directs, that his executors ſhall ſettle and 
alſure by purchaſe of lands and inheritance And if the 
teſtator had reſted upon ſuch firſt words, the deviſe had 
been clearly void. But then he goes on in the disjunc- 
tive—or atberwiſe as my executors ſball be adviſed. And if 
a deviſe in a will is in the disjunctive, and leaves to the 
executors two methods to do a particular thing by, the 
one lawfully, and the other prohibited by law ; can any. 
court fay, becauſe one method is unlawful, that therefore 
the other is ſo, and the whole bequeſt void? No; for if one 
bequeſt is lawful, that ſhall be purſued, and take effect. 
Ile hath been further argued againſt the deviſe, 
that the words [for ever] ſhew the annuitics muſt ariſe 
out of ſome real eftate, which only is capable of ſupply- 
ing 
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„e. for ever: For perſonal funds are too periſh- 
able and tranſitory in their nature, to anſwer ſuch ever- 
laſting annuities: And ſuppoſe a particular ſum were 


veſted in ſtock, with deſign to purchaſe a particular yearly 
ſum or annuity ; it may ſo happen that the company 


may be quite diſſolved, or that ſtock may fall, or inte 
be ſo reduced that half the annuity may not be produced. 


But theſe objections may be over-ruled. For if the com- 


pany ſhould be diſſolved, the principal ſtock may be 
taken out, and veſted in, ſome other. company. - And there 
may be annuities that may probably continue for ever, 
and yet not payable out of land. - I will mention an in- 
ſtance of one, which has laſted a century and a half, and 
may exiſt perpetually; which is, Sir Thomas W hite's 


charity, being a diſpoſition of money to be employed by 
continual rotation, in loans to poor tradeſmen of ſeveral 


ſums to be let for a ſettled number. of years, and then to 
be repaid. And any man may, at this day, give by will 
a perpetual charity in this manner. But if a man by will 
ſecures ſuch loans by lands or purchaſe of lands; ſuch 


deviſe ſhall be void, and contrary to the late ſtatute of 


mortmain. If this caſe had been to be conſidered by the 
court, before the at; it would, as the ſafeſt method to 


ſecure the charity for ever, have recommended and di- 


rected a purchaſe of lands: But when this court is pre- 
cluded from doing it in this manner; if it can be ob- 
_ in any other, there is no reaſon to ſay the deviſe is 
void. 
import a purchaſe in land or ſome real thing; for no per- 
ſonal 4 can deſcend to heirs: and if the money is to 
de inv in a perſonal ſecurity, it will not go to the 
heirs, but to the executors; and ſo the intention of the 
teſtator will not be purſued. I will ſuppoſe, an obligor 
binds himſelf his heirs executors and adminiſtrators in a 


- ſum of money to a papiſt, who obtains judgment upon 


the bond and takes out an Elegit; in this caſe I think it 
has been held at the aſſizes, or at leaſt it might very well 
have, been ſo held, that the papiſt cannot maintain an eject- 
ment, and yet the bond is good to bind the perſon of the 
obligor and his perſonal repreſentatives, but not to charge 
his land or his heirs who repreſent him in his landed ca- 
pacity. And this comes up to the preſent caſe; which 
may ſecure the charity in a double ſenſe, either upon land 
or perſonalty, if the law would allow both; and if the 
law prohibits one only, it certainly allows the other, 
And I am of opinion upon the whole, that there is no- 
thing that makes this bequeſt void in every part; but that 
it 


It is ſaid too, that the words [ heirs and affigns ] 
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it is good in that. way which the law does not forbid, 
But I would not have it queſtioned, if a man ſhould 


his will direct a ſum of money to be laid out in land or 
upon rent charge to be ſecured upon land for any charity, 


and in mean time (till it can be laid out) to be inveſted 


in government ſecurities far the benefit of the charity, 
but that that þequeſt will be void ; becauſe the final end 
and intention of ſuch teſtator was to diſpoſe of his money 
in land, and the inveſtiture of it in government and per- 


| ſonal ſecurities was but to ſecure it till a proper purchaſe 


of land or rent charge offered. — As to the annuity of 
51. there are fewer objections to that than to the other: 
for there is no direction at all for any money or perſonal 
eſtate to be laid out in land ; for the executors are only 


willed to ſecure and ſettle 51. a year for the purpoſe there 
mentioned, and it muſt be ſecured upon a perſonal fund 


conſiſtent with the will and intention of the teſtator, 
and not contradiQtory to the words of the act of. parlia- 
ment, — And as it is often ſaid in old books by the 
judges that I was by at the making of the act of 
« parliament, and the meaning and intention of it was 
<< then ſaid to be this or that; ſo I was by at the ma- 

ing of this ſtatute, and it was at that very time ſaid by 
the legiſlature, that it would not hinder any charitable 


diſtribution of a perſonal eſtate. Therefore it was de- 


creed, that the deviſe was good; and that the money 
ſhould be inveſted in ſouth ſea ſtock, for the charitable 


purpoſes mentioned in the will. 


Money for erecting an hoſpital or ſchool, hath been 


determined not be to within the act. As in the caſe of 


Vaughan and Farrer, Feb. 26, 1751; John Allen by his 
will gave money to truſtees, to erect, in ſome convenient 
place in or next the city of Vork, an hoſpital for the 
ſupport and maintenance of as many poor old men, as 
the ſurplus of his effects would admit of, and to put in as 
many as they ſhould think proper in their diſcretion. In 
ſupport of the charity it was inſiſted, that for ſuch erection 
it is not neceſſary that land ſhould be purchaſed, for if 
any perſon will by deed give a piece of land to build the 
hoſpital upon, the truſtees might build it there. So if 
one of the truſtees will give it. Erecting doth not ne- 
ceſſarily mean building, but founding ; putting it on 
ſuch a foot that the end may be anſwered ; which was 
not for the ſake of the building, but that out of the pro- 
duce theſe poor might be maintained; and a houſe might 
þe hired for that purpoſe, as is commonly done by the 

overigers 
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overſcers of the poor. And for this was cited the caſe. of 
Geftril and Baker, 31 March, 1747: The teſtator's re- 
preſentatives brought a bill for the reſidue of the perſonal 
eſtate undiſpoſed of by will, againſt the truſtees, who 
were alfo executors, and who claimed it for a charity in 
the will, in theſe words: I give all the reſt and reſidue 
* of my eſtate, of what nature ſoever, to truſtees ; in 
ce order to and towards erecting a ſchool for the education 
of poor boys”, in ſuch a 2k and in ſuch manner, 
as the truſtees ſhowld appoint. It was inſiſted to be a 
lapſed legacy by the mortmain act, and that erecting a 
ſchool muſt mean buying and building. But his lord- 
ſhip held, that erecting included the founding, and con- 
ſequently the maintenance of the maſter ; which was a 
different thing from the mere ſchool place it ſelf : but 
that the end might be obtained by hiring a houſe. And 
he directed accordingly.——By the lord chancellor Hard- 
wicke : This caſe comes very near that caſe of the ſchool. 
For a ſchool imports, there ſhould be ſome place in 
which the children ſhall be taught ; for it cannot mean 
that it ſhould be in the open air. So doth an hoſpital im- 
port ſome place, in which theſe people ſhould be enter- 
tained. is no ditection in this will, that any 
part of this money ſhould be laid out in building an 
hoſpital ; for ere as well imports foundation as building; 
and therefore it was ſo conſtrued in. the caſe of the ſchool ; 
and ſo is the word erigimus conſtrued in charters of the 
crown and private foundations. There is nothing in the 
ſtatute prohibiting the giving perſonal eſtate to charity, 
provided it is not to be laid out in land; and the words 
of the ſtatute are applied to improvident alienations to diſ- 
heriſon of heirs. If a perſonal eſtate is left to truſtees 
for a charitable uſe, which they direct, and there is no 
occaſion to come to a court of equity for direction, there 
is nothing in this ſtatute reſtraining the truſtees from 
laying out that in land ; becauſe by the expreſs proviſo, 
all purchaſes to take effect in poſleſſion are good, not- 
withſtanding this act of parliament ; which is a matter 
may perhaps want a remedy, If indeed theſe truſtees 
were to come to this court for an eſtabliſhment, the court 
would never direct it to be ſp laid out in land; but there 
is nothing illegal diſabling the truſtees from privately doing 
it, becauſe the ſtatute makes good all purchaſes to take 
_effe&t immediately in poſſeſhon, In the preſent caſe, 
if the truttees had come before. the court, and laid a 
ſcheme, that a certain perſon would give a piece of ground 
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to build this upon; or if they had ſaid, there were in 
Fort ſeveral charitable foundations belonging to the city, 
and they would let them build thereon Ar Wie hoſpital; 
the court would undoubtedly have accepted it. Nay they 


might have faid, they would take a houſe in York for 


that purpoſe : there is nothing in the ſtatute reſtraining 
the giving money to build. The aft of parliament meant 
to leave perſons to diſpoſe of perſonal eſtate for a perpetual 


cCfkarity; but meant to prevent the great miſthief of giv-- 


land for that, or money to be laid out in land; as that 
would lock up land from being uſed in à cotamercial way; 
which would be a detriment to the public. 2 Verqy, 182. 
So in the caſe of the Attorney General and Bowles, July 
1h, 17363 William Bowles by his will gave $604. out 
f his perſonal eſtate tb lay out part thereof in erecting 
a ſmalf ſchool houſe, ard a little houſe adjoining for the 
maſter” to live in, the whole purchaſe and building not 
to exceed 2901 ; the remaining 3001 to be laid out in the 
purchaſe of lands, or in ſome real ſecurity, for the main- 
tenance of the maſter. ' It was urged, that rea! ſecurity” 
meant ſubſtantial, good, and effectual fecurity ; and there-/ 
fore was not excluded by the ſtatute. But Hardwicke lord 
chancellor held otherwiſe; and that he muſt take the word 
real in the known, legal, fignification of it, and could 


not annex a new idea to it; therefore the 2001 le 


was void within the ſtatute, But as to the 2001, if they 

could get a piece of ground by the gift or generoſity of 
any perfon, not by purchaſe, might be at liberty to 
apply to the court to lay out that 200 1 in erecting a 
ſchool houſe thereon, but not to be laid out in land to 


duild upon. 2 Yezey, 547. 
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T an oblation made at the time of a perſon's: 

In the Saxon times there was à funeral duty to 

be paid, which was called pecnnia ſepulchratis, and | 

lam anime, or the ſoul-ſhet ; which was required by the 

council of Enham and inforced by the laws of king 

Canutus; and was due to the church which the party 

ye 4 ergy to, whether he was buried there or not. 
Ii. 171. 2s | 

Dr. Sling get makes a diſtinction between mortuurias 

and rorſe preſents ; The mortuary, he ſays, was a right = 


— — — 


tled on the church, upon the deceaſe of a member of it; 
and a corſe preſent was a voluntary oblation uſually made 
at funerals, 1 Still. 172, 3. SES 

And it ſeemeth, that in ancient times a man might 
not diſpoſe of his goods by his, laſt will and teſtament, 
without firſt aſſigning therein a ſufficient mortuary to the 
church; And this, in a conſtitution of archbiſhop Win- 
chelſca, is called the 2 legacy; fo nominated (ſaith 
Lindwood) becauſe 


in the firſt place, and before other legacies. Lind. 196. 
And in another conſtitution of the ſame archbiſhop it 
is injoined, that if a perſon at the time of his death have 


three or more quick goods, the firſt beſt ſhall be given to. 


him to whom it is due (that is, to the lord of the fee from 


a heriot); and the ſecond beſt ſhall be reſerved to the 


church where the deceaſed perſon received the ſacraments 
whilſt he lived. Lind. 184. | 

And this was uſually carried to the church with the 
dead corps. And Mr Selden quotes an ancient record, 
where it is recited, that a horſe was preſent at ,the 
church the ſame day in the name of a mortuary, and that 
the parſon received him, according to the cuſtom of the 
land and of holy church. Seld. Hi. Tith. 287. 

2. By the ſtatute of the 2t H. 8. c. 6. Foraſmuch as 
queſtion aud doubt hath ariſen upon the order manner and form 
of demanding receiving and claiming of mortuaries, AI 
called corſe preſents, as well for the greatneſs and value of 


fame, which, as hath been lately taken, is thought over-exceſſive 


10 the pbor people and ather perſons of this realm, as alſo. for 
that 75 —— or cor ſe — ow been demanded and 
levied for ſuch as at the time of their death have had 10 pro- 
perty in any goods or chattels, and many times for travelling and 
wayfaring men, in the places where they have fortuned to die; 
to the intent therefore that dll doubt contention and uncertainty 


* herein may be removed, and as well the generality of the king's 


therein remedied, as alſo the par ſons vicars pariſheprieſts 
curates and others having intereſt in ſuch mortuaries and cor ſe 
preſents indifferently provided for, it is enacied, that nd par- 
fon, vicar, curate, nor pariſb prieſt, nor any other ſpiritual 
perſon, nor their farmers, bailiffs, nor lefſees, ſpall take re- 
; demand of any ptrſon within this realm, for any per- 


cerve or 4 

ſen dying within the ſame, any manner of mortuary or corſe pre- 

ſent, nor any ſum of money nor any other thing for the ſame, 

more than is hereafter mentioned ; nor ſhall convent or call any 

perſon before any judge ſpiritual for the recovery of any ſuch 
| mor 
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they who died did bequeath the beſt 
or the ſecond beſt of their goods to god and the church, 
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mortuaries or corſe preſents, or any other thing far the ſame, 
more than is hereafter mentioned: on pain to forfeit for every 
time ſo demanding receiving taking or conventing or calling any 
ſuch perſon before any ſpiritual judge, ſo much in value as 
they ſhall take above the ſum limited by this at, and over 
that-40 to the party grieved contrary to this att, to be recover- 


ed by action of debt. ſ. 1,2. | hath 
And no manner of Hall be taken or demanded e 


* 


any perſon whatſoever, which at the time of his death hath in 


moveable goods under the value of ten marks, ſ. 3. | 
And no mortuary ſhall be given or demanded of any perſon, 
but only in ſuch place where heretofore mortuaries have been 
uſed to be paid and given ; and in thoſe places none otherwiſe 
but after the rate and form hereafter mentioned, id. 
And no perſon ſhall pay mortuaries in more places than one, 
that is to ſay, in the places of their moſt dwelling habitation, « 
and there but one mortuary. id. Y | 
And no parſon, vicar, curate, pariſh prigſt or other, ſhall 
for any. perſon dying or dead, and being at the time of his 
death of the value in moveable goods of ten marks or more, 
clearly above his debts paid, under the ſum of 30 1, take 


| for a mortuary above 38 44d in the whole, And for a perſon 


dying or dead, being al the time of his death of the value of 30 1 
or above, clearly above his debts paid, in moveable goods, and 
under the value of 451; there ſhall no more be taken or de- 
manded for @ mortuary, than 68 8d in the whole, tr for 
at 


| any perſon dying or dead, having at the time of his de 


of the value in moveable, goods of 40 | or above, to um 
whatſoever it be, clearly above his debts paid, there ſhall be ng 
_, ey paid or demanded for a mortuary, than 108. in the 
hee. id. 8 In 8 

Provided, that for no woman being covert barony, nor child, 
nor for any perſon not keeping houſe, any manner of mortuary, 
nor any thing or money by way of mortuary, ſball be paid: 
Nor alſo yr any wayfaring man, or other, that dwelleth nat 
nor maketh reſidence in the place where they ſhall happen ts 
die; but that the mortuary of ſuch wayfaring perſons be 
anſwerable in places where mortuaries be: accuftamed ta be 
paid in manner and form, and after the rate before men- 
tioned, and none otherwiſe, in the place or places where ſuch 
wayfaring perſons at the time of their death had their moft 


habitation, houſe, and dwelling places, and no where elſe. 


* 


Provided, that it ſhall be lawful to all parſons, vicars, cu- 
rates, pariſh prieſts, and other ſpiritual perſons, to take any ſum 
of money or other thing, which by any per ſou dying ſball be wy 
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7 h , and ſometime the third part, 
the open e impoveriſbi moſt part 
Ang poor "fu mbabited and 2 — 5 „ Gag 
1 1 that no manner of ſpi | perm, other, 


having "any benefice or other ſpiritual promotion within the 
aid archdoaronry, ſhall in any wiſe aſk demand or tale, 
— 14 222 
or any other demand or duty in the name or lieu 
. but that all the 

s of the ſaid archdeaconry, and their executors 

) E194 kay, and ter as 
er their deceaſe, in like manner as it con- 


tained in the Ratute of the 21 H. 8. c. 5. for probate of 


Feflaments, and none otherwiſe ; any obs cuftom, bull, cm- 
| 0 notwith- 


ion, preſcription, or ordinance to the contrary 


The riſe of which cuſtom was this: Of very ancient 
time, the inhabitants of the pariſh of St Rumald's kirk, 
and after their example the · inhabitants of the ſeveral other 
art within the archdeaconry of Richmond, being | 
diffatisfied for that the executors or adminiſtrators of 
ſons deceaſed gave nothing of the deceaſed's perſonal 
to the pariſh church, for the miniſter (according to the 
ſuperſtition of thoſe times) to pra 2 for the ſoul of the de- 
ceaſed ; whereas, by the cuſtom eſtabliſhed within the pro- 
vince of York (and at that time throughout the ae 
kingdom) is * portion of the deceaſed's perſo 
eſtate ought to go and be diſpoſed for the welfare of the 
foul of the . which portion ſuch perſon himſelf 
could not otherwiſe diſpoſe of by will, nor his admi- 


niſtrator after his death in caſe of inteſtacy ; and this was, 
if che deceaſed did leave a wife and alſo a child or chil- _ 


dren, a thi of the clear perſonal eftate ; if he left 
a wife and no child, or a child or children and no wife, 


then a moiety ; and "if neither wife nor child, then the 


whole was the dead man's portion, to be diſpoſed for the 
good of his ſoul: Now the inhabitants aforeſaid obſerving; 
Vor, II. K k that 
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Sir Simon Megge is of opinion, rhat an action SD 
now lie upon the aforeſaid Kanute e the 21 bs LEH 8 
But that ſtatute plainly ſuppoſeth, that the r 
the money ſhall be ſolely inthe ſpiritual Ie 5 
recovery bf the mortuary was before. ay. * eq 

Iweche daſe df Fobn/on and Oltam, M. 125 151 8 


bition wa moved for, to be directed to the ſpirititalto 
to ſtay a ſuit there for a mortuary, 2 
ths ſtatute, and that there was no'cuſtom _ 
the payment oft:? And it was ur that es 
wasodue — — — and thetefo ore hs 7 125 
being dei » ought" not bree i a 
: court.» Againſt Skies it was Argued,” that the 00 6 of 10 of 
Aa- b, Rathp ſaved the dle . irjt eng he 
whete/ mortuarieb have been uſually p the 
—.— aN the ſpiritual ch ar chere is Gr 
z and chen, upon kefuſa! to admit the 
ax ron is the time to move the court of king's beach, 
ant not i heſote? but in this caſe they have b lead 
this matter in the ſpiritual court. And by Hoff h oe 
jultioe; a-prohibition' cannot be granted, Lan a de 
ing ef the vutom in the ſpiritual ecurt, Which is hot 
dane bkre. And the whoſe court ſeemed to be àg ory 
 theiprohibicion.0 Anda rule was made to heat £6Unfel by 
bord ſides. And afterwards the” rule wan Giſchatg6d 5 
the coart,': LRH Bo. 

Hut if che euſtom be denied, and ths tots rirual court will 
nit admit that pfea; 2 prohibition will 0; and uy wall 
not try the cuſtom chere. Cro. E 6 42 

ut whete the euſtom of paying p Ne was owp 
ahdathe only queſtion in the ſpiritual court was, "whether 
it belonged to the vicar or- impropriator, 4 prohibirioa i; in 
ſuckicale hath been denied: ' 1 Keb. 919. p 
In the caſe of Torrent and Burley REDS G. In the ex- 
0 16A bill was brought to tr ere N the de- 
fendant's huſband died Worth 401, ſb as to be Toke to. 
pay the plaintiff a mortuary; and 'prayin relief. pon 
answer, admitting aſſets, but den ing int ciſtom,, the 
plaiatiff went inte a proof of his th ti and-ſeveral wit- 
* were examined on both ſides. And at the bearing, 

W 23 the 


- — — 
I — 2 ũ3ꝶ as — — + * a — — 
= N « . . " 2 > 2 — — <o—_ * — = 
. ” 


r ů —— =. — EE OSS 
= , 4 


"129334 Wor [he bills Glmill with cots, ot th relic cg . 
2 — anly, th wand 4 
a bi one not de 
eſtabliſhed. . 1 E 
4. By the 13 Kl. c. 5. All alienations of linda '66 
to defraud creditors and others of their juſt debts, 
\* forfeitures, heriots, . and 
ons ef - peo mma gr e 


reliefs, 
and of noe 


Here endeth the Sr con VoLuns. 


ER RA T A. 


page 2 line 5« epi oats] een e N 
Ws eee 7 J. 20. aBing, r. enacting.— bb” wot {4 40. 1. 
16, dele 16. P. 10). I. 15. and, r. of.. 108. I. penult. 


1 parts P. 151, 1. 37. cognizance, r. recognixaace,. ——— 

P. 169. | 44, ed. r. God. F. 174. J. 1. order, r. orders. 
— . 205.1. 11. 9 982 ——ÞP. 250.1. 19. 
direction, r. directions. P. 2 30. by r. bree. 
comberends, r comburendo, —— —— L 19 dele of 7b. 
P. 32 2. I. 36 be, r. being . 335-1. 12. accepted, r. except - 
ed. l. 25 42 r. iſſoeth. P. 371. 1. 22. t ſale, 1. to 

| —— 382 l. 3. dele the———P. 383, 1. 38,46, r. 8 

F. 384. I. 28. in hand, r in his hand, P. 409. 1. 3 
duell as the, r. as well the, — F. 413. |. 12. with, r, within, 
P. 414.1. 18 aur, r. Where. — P. 417. I. 8. wore, r. 
where —>P, 420 l. 19. Where. P. 430- 1. 43. 
bands, r, bands —»——P 431. L. alt. cafe to, t. cauſe or. F. 

50. |. 29. " r. potion,—P. 403. I. 22, Bartel, r. 
hte 493-1. 9, 10, giv- and, I, La 3 
494 l. 15+ . r. for. 


* 


— . 


